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•Judge  Hailey  retired  from  the  supreme  bench  on  January 
15,  1907,  by  reason  of  the  expiration  of  his  term. 

f  Judge  Eakin  became  an  associate  justice  of  the  supreme 
court  on  January  15,  1907,  having  been  elected  to  succeed 
Judge  Hailey. 

§Commis8ioner8  King  and  Slater  were  appointed  by  the  Gov- 
ernor, and  qualified  on  February  26,  1907. 

JJulius  C.  Moreland  was  appointed  clerk  on  June  22,  1907, 
succeeding  John  J.  Murphy,  deceased. 

In  explanation  of  the  appearance  in  thla  volume  of  opinions  written 
by  commissionerB,  it  should  be  stated  that  two  supreme  court  commis- 
sioners were  appointed  by  the  Governor  under  the  following  act:  Laws 
1907.  p.  53. 

Section  1.  The  Governor  of  the  State  of  Oregon  shall,  immediately 
upon  the  taking  effect  of  this  act,  by  and  with  the  consent  of  the  supreme 
court,  appoint  two  persons  of  legal  learning  and  personal  worth  to  act 
as  commissioners  of  said  court.  It  shaU  be  the  duty  of  said  commis- 
sioners, under  such  rules  and  regulations  as  said  court  may  adopt,  to 
assist  in  the  performance  of  its  duties  and  in  the  disposition  of  numer- 
ous causes  now  pending  and  which  may  hereafter  be  pending  in  said 
court.  The  said  commissioners  shall  hold  office  for  the  term  of  two 
years  from  and  after  their  appointment,  during  which  time  they  shall 
not  engage  in  the  practice  of  law.  They  shall  each  receive  a  salary 
equal  (to)  to  the  salary  of  a  Judge  of  said  court,  payable  at  the  same 
time  and  in  the  same  manner.  Before  entering  upon  the  discharge  of 
their  duties  they  shall  each  take  an  oath  to  support  the  Constitution 
of  the  United  States  and  the  Constitution  of  the  State  of  Oregon,  and 
to  faithfully  discharge  the  duties  of  the  office  of  commissioner  of  the 
supreme  court  to  the  best  of  his  ability. 
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IN  MEMORIAM. 


HON.  REUBEN  P.  BOISE. 

On  the  convening  of  the  court  on  August  6,  1907,  Mr.  J.  C. 
Moreland,  clerk,  addressed  the  court  as  follows: 

May  it  Please  the  Court : 

Full  of  years  and  crowned  with  honor,  Hon.  Beuben  P.  Boise 
has  passed  the  veil  which  divides  the  seen  from  the  unseen. 

The  death  of  such  a  man  is  deserving  of  more  than  a  passing 
notice.  For  57  years  he  has  been  one  of  the  prominent  figures 
of  this  country.  His  life  work  is  written  in  large  letters  in 
the  history  of  this  state.  For  two-thirds  of  his  life  in  Oregon 
he  occupied  a  position  on  the  bench.  He  was  one  of  the  first 
code  commissioners  which  formulated  the  laws  of  the  common- 
wealth. As  one  of  the  justices  of  this  court  when  the  laws  were 
in  their  making,  he  did  much  to  make  the  interpretation  of  those 
laws  such  as  had  reflected  credit  upon  his  sound  judgment  and 
great  learning.  His  opinions  were  clear,  forcible  and  sound,  and 
his  many  opinions  scattered  through  the  Oregon  Beports  from 
the  first  to  the  last  bear  witness  to  his  zeal  and  ability.  For 
many  years  he  has  been  the  dean  of  the  Oregon  Bar,  by  reason 
of  his  age,  long  service  on  the  bench,  great  ability  and  an  integ- 
rity which  was  always  absolutely  spotless.  His  first  opinions  are 
recorded  in  1  Oregon,  and  in  47  Oregon,  the  last  report,  this 
court  has  testified  to  his  ability  by  affirming  some  of  his  decis- 
ions rendered  on  the  circuit  bench.  His  life  was  spent  in  the 
service  of  the  state,  and  his  fellow-citizens  appreciated  his  work 
and  duly  honored  him. 

Though  so  far  advanced  in  years,  his  step  was  erect,  his  men- 
tal activities  bright  to  the  last.  He  grew  old  gracefully.  He 
was  always  and  to  the  end  genial,  kindly  and  helpful  to  others. 
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To  one  who  had  so  lived,  d^th  had  no  terrors  for  him.    Calmly, 
peacefully  and  without  regret,  he  approached  his  grave, 

"Like  one  who  wraps  the  drapery  of  his  couch  alx>iit  him. 
And  lies  down  to  pleasant  dreams." 

The  Marion  County  Bar,  in  the  county  where  nearly  all  of 
his  life  in  Oregon  had  been  spent,  have  met  and  adopted  a 
memoir  and  resolutions  expressive  of  their  estimate  of  the  man, 
tlie  lawyer  and  the  judge.  These  have  been  forwarded  to  me 
with  a  request  that  they  be  presented  to  this  court,  spread  upon 
its  journal  and  published  in  the  forthcoming  volume  of  Oregon 
Reports,  all  which  I  now  ask. 

The  memoir  and  resolutions  were  ordered  spread  upon  the 
journal  of  the  court  and  published  in  the  forthcoming  volume 
of  Oregon  Reports. 

Memoir  and  Resolutions  on  the  Death  of  Hon.  R.  P.  Boise. 

At  his  residence,  960  Broadway,  in  this  city,  on  Wednesday, 
April  10,  1907,  at  2  o'clock  p.  m..  Judge  R.  P.  Boise  passed  to 
his  final  rest.  He  had  been  ill  only  a  short  time,  and  he  re- 
tained his  consciousness  and  his  mental  vigor  up  to  within  a 
few  hours  before  the  end  came.  The  final  dissolution  was  due 
to  a  complication  of  ailments. 

Hon.  Reuben  P.  Boise  was  one  of  Oregon's  most  honored  pio- 
neers. He  came  to  Oregon  in  1850,  and  was  a  prominent  factor 
in  shaping  the  destiny  of  the  state. 

Judge  Boise  was  bom  in  Blandford,  Hampden  County,  Mas- 
sachusetts, on  June  9,  1818,  and  would  have  reached  his  eighty- 
ninth  year  on  June  9,  1907.  His  father,  Reuben  Boise,  was 
also  a  native  of  Massachusetts.  The  Boise  family  emigrated 
from  France  to  Scotland,  and  later  to  the  north  of  Ireland,  and 
Judge  Boise's  paternal  great  great-grandfather  emigrated  to 
Massachusetts,  locating  on  a  farm,  which  is  still  retained  in  the 
family,  and  where  Judge  Boise's  father  was  raised  and  lived  all 
his  life.  Judge  Boise's  father  was  a  farmer  and  a  man  of 
prominence,  having  held  several  offices  in  his  state,  among  which 
were  county  commissioner  and  county  clerk;  he  also  represented 
his  district  in  the  state  senate  of  Massachusetts. 
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Judge  Boise's  father  was  married  to  Miss  Sallie  Putnam,  a 
relative  of  General  Putnam,  of  Kevolutionary  fame;  her  father, 
Jacob  Putnam,  having  served  as  a  colonel  during  the  whole  of 
that  struggle. 

There  were  eight  children  born  of  this  union — four  sons  and 
four  daughters — and  Miss  Rebecca  D.  Boise,  of  Blandford,  Mas- 
sachusetts, is  now  the  only  surviving  member. 

Judge  Boise  was  raised  on  his  father's  farm;  was  sent  to  the 
public  schools,  and  took  a  classical  course  in  Williams  College, 
from  which  he  graduated  with  honor  in  1843.  He  came  West 
to  the  State  of  Missouri,  where  he  was  engaged  in  teaching  school 
two  years,  and  returned  to  his  native  state  and  read  law  with 
his  uncle,  Patrick  Boise,  who  was  a  distinguished  lawyer  of 
Westfield,  Massachusetts.  After  three  years'  study  of  the  law, 
he  was  admitted  to  the  bar  in  1848,  and  began  the  practice  of 
his  profession  at  Checopee  Falls,  where  he  remained  two  years, 
emigrating  in  the  fall  of  1850,  via  the  Isthmus,  to  Oregon.  He 
settled  first  in  Portland,  where  he  began  the  practice  of  the  law 
in  December,  1850,  Portland  then  being  a  small  place,  with 
few  inhabitants,  but  with  plenty  of  shipping  business. 

His  practice  proved  successful,  and  in  the  fall  of  1852  he  took 
up  a  section  of  land  in  Polk  County,  built  a  house,  improved  the 
property  and  resided  on  it  for  four  years,  and  still  owned  it  at 
his  death. 

In  1853  the  territorial  legislature  elected  him  prosecuting  at- 
torney of  the  first  and  second  districts.  This  comprised  nearly 
all  of  the  Willamette  Valley  south  of  Clackamas  and  Multnomah 
counties.  He  served  in  this  capacity  for  about  four  years.  In 
1853  Judge  Boise,  Hon.  James  K.  Kelly  and  Hon.  D.  Bigelow 
were  elected  code  commissioners  for  Oregon,  and  he  thus  became 
one  of  the  compilers  of  the  first  code  of  laws  in  book  form  in 
the  Territory  of  Oregon,  and,  in  fact,  the  founder  of  the  present 
system  of  legal  practice.  In  1854  he  was  re-elected  prosecuting 
attorney,  and  at  the  same  election  was  elected  to  represent  Polk 
County  in  the  territorial  legislature.  Two  years  afterwards  he 
was  re-elected,  and  during  both  terms  took  an  active  part  in 
its  deliberations. 
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In  1857  he  was  representative  for  Polk  County  to  the  consti- 
tutional convention,  where  he  was  chairman  of  the  committee  on 
legislation,  and  prepared  that  portion  of  the  constitution  relat- 
ing to  the  legislative  department,  and  otherwise  materially  as- 
sisted in  furnishing  Oregon  with  her  fundamental  laws.  In  the 
same  year  he  was  appointed  by  President  Buchanan  one  of  the 
supreme  judges  of  the  territory.  The  next  year,  after  the  ad- 
mission of  the  state  into  the  Union,  he  was  elected  to  that  oflSce, 
and  from  1862  to  1864,  inclusive,  was  chief  justice.  Upon  the 
expiration  of  his  term  he  was  again  elected  for  six  years. 

In  1870  he  was  again  chosen  by  the  people  to  fill  that  position, 
but  Hon.  B.  P.  Bonham,  his  competitor,  having  commenced  an 
action  to  contest  his  seat  on  the  bench.  Judge  Boise,  not  desir- 
ing to  engage  in  long  and  expensive  litigation,  resigned  and  re- 
turned to  the  practice  of  his  profession. 

Por  several  years  Judge  Boise  was  connected  with  the  Ellen- 
dale  Woolen  Mill,  which  was  located  two  miles  west  of  Dallas 
and  on  the  site  that  had  formerly  been  occupied  by  the  Nesmith 
Grist  Mill.  The  Judge  was  president  of  the  company  that 
operated  the  factory.     In  1870  the  mill  was  destroyed  by  fire. 

In  1874  the  Judge  was  elected  by  the  legislature  as  one  of 
the  capitol  building  commissioners,  which  office  he  held  until 
1876,  when  he  was  again  elected  to  his  old  position  on  the  su- 
preme bench.  Two  years  later,  the  legislature  having  divided 
the  supreme  and  cricuit  judges  into  distinct  classes,  he  received 
the  appointment  as  one  of  the  judges  of  the  supreme  court 

In  1880  he  was  elected  judge  of  the  third  judicial  district, 
which  office  he  held  continuously  until  July,  1892.  After  re- 
tiring from  the  circuit  bench  in  1892,  he  was  appointed  by  the 
commissioner  of  Indian  affairs,  together  with  Hon.  W.  H. 
Odell  and  Major  Harding,  of  Carthage,  Missouri,  to  negotiate 
with  the  Siletz  Indians  for  such  of  their  lands  as  were  in  ex- 
cess of  what  had  been  allotted  to  them  in  severalty.  After  an 
inspection  of  the  lands,  a  successful  treaty  was  made  with  the 
Indians  that  resulted  in  many  thousands  of  acres  being  restored 
to  the  public  domain. 
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From  1892  to  1898  Judge  Boise  practiced  law.  In  this  latter 
year  he  was  again  elected  circuit  judge,  entering  upon  the  duties 
of  his  office  this  last,  time  at  the  age  of  80  years  and  serving  until 
July  of  1904. 

In  1851  Judge  Boise  was  happily  married  to  Miss  Ellen  F. 
Lyon,  a  native  of  Boston,  and  daughter  of  Mr.  Lemuel  Lyon,  a 
Boston  merchant.  They  had  three  sons,  all  bom  in  Oregon — 
Reuben  P.,  Whitney  L.  and  Fisher  A. — ^who  all  survive  him. 
After  14  years  of  happy  married  life  the  devoted  wife  and  mother 
died. 

In  1867  he  was  married  to  Miss  Emily  A.  Pratt,  a  native  of 
Webster,  Massachusetts,  being  a  daughter  of  Mr.  Ephriam  Pratt, 
a  manufacturer  of  that  state.  They  had  two  daughters,  Ellen 
S.  and  Mae  E.,  the  former  of  whom  was  drowned  while  bathing 
in  the  surf  at  Long  Beach  in  the  summer  of  1891,  and  Mae  E. 
resides  at  the  family  home  with  her  mother. 

Judge  Boise  came  to  Salem  and  has  resided  here  continuously 
jiince  1857.  He  first  purchased  a  block  of  lots  in  the  city  where 
the  Academy  of  the  Sacred  Heart  now  stands,  and  lived  there 
until  18G5.  In  1870  he  purchased  a  farm  in  North  Salem,  where 
he  resided  up  to  the  time  of  his  death.  It  is  the  property  on 
which  the  first  house  in  Salem  was  built.  This  farm,  however, 
has  been  platted  into  town  lots,  and  what  was  then  a  farm  is 
now  a  densely  populated  district  of  Salem.  The  Judge  has 
added,  from  time  to  time,  to  the  acreage  of  his  donation  land 
claim  in  Polk  County,  until  there  is  now  in  one  body  2,500  acres. 
Having  been  raised  on  a  farm,  he  ha^  taken  an  interest  in  ag- 
ricultural affairs,  and  has  been  champion  of  legislation  in  Ore- 
gon in  behalf  of  th^tarming  interests;  was  five  times  elected 
master  of  the  State  Grange,  and  has  attended  a  number  of  meet- 
ings of  the  National  Grange  held  in  different  states. 

He  has  also  zealou^y  aided  the  cause  of  learning,  realizing 
by  experience  the  benefit  of  a  superior  education.  He  was  twice 
a  member  of  the  board  of  trustees  of  the  Pacific  University  at 
Forest  Grove;  of  the  La  Creole  Academy  at  Dallas;  and  of  the 
Willamette  University  at  Salem,  and  took  great  personal  interest 
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and  was  active  in  promoting  their  prosperity.  Pacific  University 
conferred  on  the  Judge  the  honorable  degree  of  Doctor  of  Laws. 

Few,  indeed,  are  the  men  who  have  led  so  useful  and  honora- 
ble a  life,  and  seldom  has  it  been  the  lot  of  man  to  serve  his 
country  for  over  fifty  years  continuously  without  a  single  tar- 
nish on  his  record  and  evincing  so  high  an  order  of  legal  ability 
and  conscientious  regard  for  his  duty.  This,  combined  with  an 
excellent  judgment  and  an  indomitable  independence  of  char- 
acter, have  made  him  the  eminently  successful  jurist  he  has 
been. 

He  has  exhibited  the  same  independence  of  character  and 
adherence  to  his  sense  of  duty  in  politics.  He  began  his  polit- 
ical career  as  a  democrat,  with  which  party  he  affiliated  until 
the  time  of  the  great  civil  war,  when  his  loyalty  to  the 
government  placed  him  on  the  side  of  the  Union  and  in 
the  ranks  of  the  republican  party.  He  held  patriotic  meet- 
ings all  over  Oregon,  at  which  he  delivered  telling  speeches  and 
did  much  toward  guiding  public  opinion  against  secession  and 
toward  saving  the  state  to  the  Union.  For  this  every  right- 
minded  citizen  felt  grateful  toward  him,  but  he  experienced  his 
greatest  satisfaction  for  having  done  that  which  he  considered 
his  duty. 

Viewed  as  a  neighbor  and  friend.  Judge  Boise  was  kindly, 
generous  and  genuine;  as  a  citizen  he  was  modest,  unassuming 
and  easy  of  approach;  an  as  officer  he  was  conscientious  and 
fearless. 

He  was  a  model  Oregonian,  and  was  regarded  as  such  by  his 
fellow-citizens.  In  the  course  of  the  long  career  of  Judge  Boise 
not  the  slightest  doubt  of  his  integrity  ever  aroete.  As  an  honest, 
incorruptible  judge,  his  life  is  one  that  should  challenge  the 
admiration  and  emulation  of  every  lawyer  and  good  citzen.  Judge 
Boise  was  one  of  the  few  men  of  whom  it  can  be  truthfully  said, 
"he  was  incapable  of  doing  a  wrong  act  intentionally.'* 

Resolved,  that  these  memoirs  be  duly  entered  in  the  records 
of  the  court,  and  that  a  copy  be  furnished  to  the  bereaved  family 
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of  our  deceased  brother,  and  also  that  copies  be  furnished  to  the 
newspapers  for  publication. 

Done  at  Salem,  Oregon,  ^this  2d  day  of  July,  1907. 

Tilmon  Ford, 
E.  S.  Bean, 
Wm.  P.  Lord, 
Jno.  B.  Waldo, 
George  H.  Burnett, 

Committee. 

Thereupon,  it  is  ordered  by  the  court  that  said  resolutions  be 
spread  upon  the  record  of  this  court,  that  a  copy  thereof  be 
forwarded  to  the  Supreme  Court  of  the  State  of  Oregon,  to  the 
faniil}'  of  Hon.  R.  P.  Boise,  deceased,  and  to  the  newspapers 
for  publication. 

Wm.  Galloway, 
Geo.  H.  Burnett, 

Judges. 


ERBATA. 

Page  tf20,  transpose  lines  0  and  10. 

Pasre  611,  first  word  In  the  last  line  of  headnote  2()  should  be  "grantee" 
instead  of  "grantor/' 
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STATE  ex  r^  v.  SIEBEB. 

88  Pac.  313. 

CONTSMPT ^AFPIDAVIT   CONSTRUED    AS    A    COMPULINT. 

1.  The  practice  In  Oregon  in  construlnsr  charges  of  contempt  Is  more 
strict  than  formerly,  and  such  a  charge  must  now  be  made  on  the  posi- 
tive statement  of  the  affiant,  such  affidavit  being  considered  a  com- 
plaint, to  be  governed  by  the  rules  of  pleading,  one  of  which  Is  that  the 
evidence  must  be  limited  to  the  allegations. 

CONTKMPT PLEADING ^ALLEGATIONS    AND    PROOFS. 

2.  Where  an  affidavit  filed  in  contempt  proceedings  charges  defendant 
with  violating  an  injunction  commanding  him  not  to  Interfere  with  the 
flow  of  water  in  a  certain  stream,  the  violation  consisting  of  the  erection 
of  dams,  it  is  error  to  admit  evidence  to  show  that  defendant  violated 
the  injunction  by  cutting  a  ditch  and  turning  water  on  his  premises,  for 
the  defendant  may  thus  be  convicted  of  an  act  of  contempt  of  which  he 
has  not  been  notified. 

Contempt — ^A mending  Affidavit — Discretion. 

3.  Where  the  affidavit  initiating  a  contempt  proceeding  is  not  suf- 
ficiently specific  as  to  the'  charge,  it  may,  with  the  court's  consent,  be 
amended,   but  must   then  be   rcverifled. 

Contempt — Propriety  of  Arrest — ^Discretion. 

4.  Under  Section  665,  B.  ft  C.  Comp.,  providing  that,  on  the  filing  of 
an  affidavit  stating  the  facts  constituting  a  contempt,  the  court  may  either 
make  an  order  on  the  person  charged  to  show  cause  why  he  should  not 
be  arrested  to  answer,  or  Issue  a  warrant  of  arrest  to  bring  such  person 
before  the  court  in  the  first  Instance,  the  selection  of  the  procedure 
is  discretionary  with  the  court. 

Contempt — ^Waiving  Irregularitt  in  Warrant  of  Arrest. 

5.  Although  Section  668,  R  ft  C.  Comp.,  provides,  in  relation  to  the 
punishment  of  contempts,  that  the  warrant  of  arrest  shall  direct  whether 
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the  person  charged  may  be  let  to  bail,  and,  if  so,  the  amount  necessary 
'therefor,  or  specify  that  he  be  detained  without  bail,  the  omission  of  such 
provisions  is  an. Irregularity  only,  and  does  not  affect  the  validity  of  the 
warrant.  The  defect  should  be  particularly  indicated  to  the  trial  court 
or  it  iB  waived  and  cannot  be  urged  on  appeal. 

Contempt — ^Dutt  to  Furnish  Copt  op  Chabob — Constitution. 

6.  Although  Const.  Or.  Art.  I,  111,  provides  that  in  all  criminal  prose- 
cutions the  accused  shall  have  the  right  to  demand  the  nature  and  cause 
of  the  accusation  against  him,  the  right  must  be  affirmatively  demanded 
and  refused  to  be  sCvailable  as  a  ground  for  appeal,  the  mere  failure  to 
deliver  to  defendant  a  copy  of  the  chargre  Is  not  sufficient. 

Contempt  in  Violating  Injunction — >SurFiciBNCT  op  Apfidavit, 

7.  Although  Section  663,  B.  ft  C.  Comp.,  in  relation  to  the  punishment 
of  contempts,  provides  that  every  court  has  power  to  punish  contempt  by 
fine  or  Imprisonment,  or  both,  but  that  it  must  appear  that  the  right  or 
remedy  of  a  party  to  an  action  was  defeated  or  prejudiced  by  the  con- 
tempt before  it  can  be  punished  otherwise  than  by  a  fine,  in  a  proceeding 
for  contempt,  consisting  of  the  violation  of  an  injunction,  an  affidavit 
setting  out  the  facts  done  in  violation  of  the  writ,  and  alleging  that 
defendant  had  knowledge  of  the  terms  and  conditions  of  the  restraining 
order,  is  sufficient  without  alleging  a  demand  on  defendant  to  obey  the 
injunction  and  cease  violating  its  terms. 

Same — Alleging  Several  Offenses. 

8.  In  a  proceeding  for  a  contempt  consisting  of  the  violation  of  an 
injunction  restraining  defendant  from  interfering  with  a  certain  stream, 
an  affidavit  charging  that  defendant  had  erected  two  dams  in  the 
stream  above  affiant's  headgate  does  not  necessarily  charge  the  com- 
mission  of  more  than  one  offense. 

Witnesses — PRnriLBGE  of  Exemption  From  Testifying — Constitution. 

9.  Section  670,  B.  ft  C.  Comp.,  providing  that  in  a  contempt  proceeding 
the  court  shall  examine  the  defendant,  is  not  unconstitutional  as  compell- 
ing a  defendant  to  testify  against  himself  in  a  criminal  prosecution,  as 
forbidden  by  Const  Or.  Art.  I,  1 1 2,  since  no  form  of  contempt  proceeding 
is  a  "criminal  prosecution"  within  the  meaning  of  that  provision  of  the 
constitution. 

Prom  Baker:  Samuel  Wiiite^  Judge. 

Contempt  proceeding  by  the  State  on  the  relation  of  private 
parties  to  punish  respondent  for  an  alleged  violation  of  an 
injunction.  Respondent  appeals  from  an  order  adjudging  him 
guilty.  Reversed. 

For  appellant  there  was  a  brief  with  oral  arguments  by  Mr. 
OrvWc  Bayland  Mmmt  and  Mr,  Albert  Backus. 

For  the  State  there  was  a  brief  with  oral  arguments  by  Mr, 
Li'wii  LotHdx.  District  Attorney,  and  Mr.  John  Langdon  Rand. 

Mil.  JrsTTCE  MooRK  delivered  the  opinion  of  the  court. 
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This  is  a  contempt  proceeding  instituted  in  the  circuit  court 
for  Baker  County  by  the  State  of  Oregon  on  the  relation  of 
Baker  Lodge  No.  47,  Ancient  Free  and  Accepted  Masons,  a 
corporation;, Baker  City  Lodge  No.  25,  Independent  Order  of 
Odd  Fellows,  a  corporation;  W.  J.  Patterson  and  F.  W.  Ep- 
pinger,  partners  as  Patterson  &  Eppinger;  and  I.  M.  Welch, 
E.  M.  Welch,  F.  B.  Welch,  and  C.  R.  Welch,  partners  as  Welch 
&  Co.,  against  J.  R.  Sieber  for  an  alleged  violation  of  an  injunc- 
tion. The  affidavit  of  the  relator  Patterson,  on  which  the  pro- 
ceedings are  based,  was  filed  May  26,  1906,  and  states,  in  effect, 
that  prior  thereto  a  suit  was  commenced  in  the  court  named  by 
the  relators  against  Sieber  and  others,  and,  a  preliminary 
injunction  having  been  issued  therein,  Sieber  was  commanded 
not  to  interfere  with  the  flow  of  150  inches  of  water,  miners' 
measurement,  in  a  ditch  from  Sutton  Creek  to  a  cemetery  owned 
by  the  relators,  or  to  place  any  obstruction  in  that  stream  which 
would  prevent  the  quantity  of  water  specified  from  reaching  the 
head  of  the  ditch  mentioned,  a  copy  of  which  restraining  order 
was  served  on  him;  that -the  injunction  has  never  been  set  aside 
or  modified,  but,  in  violation  thereof,  Sieber  unlawfully  con- 
structed in  the  creek  two  dams  whereby  the  water  was  prevented 
from  flowing  to  the  head  of  such  ditch,  at  a  time  when  it  was 
needed  by  the  relators  for  irrigation.  An  order  was  thereupon 
made  that  a  warrant  be  issued  for  Sieber's  arrest,  in  pursuance 
of  w^hich  he  was  apprehended  and  taken  before  the  court,  which 
denied  a  motion  to  dismiss  the  proceedings  and  overruled  a 
demurrer  to  the  affidavit.  A  plea  of  not  guilty  having  been  inter- 
posed, a  trial  was  had  resulting  in  a  judgment  imposing  on 
Sieber  a  fine  of  $50,  and  he  appeals. 

1.  W.  J.  Patterson,  as  a  witness  for  the  relators,  was  per- 
mitted, over  objection  and  exception,  to  state  that  Sieber,  in 
violation  of  the  injunction,  had  cut  their  ditch  and  turned  water 
flowing  therein  upon  a  garden  on  his  premises.  It  is  maintained 
by  defendant's  counsel  that,  as  the  charge  in  the  affidavit  waa 
the  construction  of  two  dams  in  Sutton  Creek,  whereby  the 
water  of  that  stream,  to  the  extent  of  the  alleged  appropriation. 
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was  prevented  from  flowin*;  to  the  head  of  the  cemetery  ditch,  an 
error  was  committed  in  admitting  such  testimony.  ^It  is  argued 
hy  relators'  counsel,  however,  that  a  court  will  take  judicial 
notice  of  its  own  orders,  made  in  a  suit  out  of  which  the  con- 
tempt arose,  and,  as  the  affidavit,  which  is  not  a  "pleading^* 
within  the  ordinary  sense  of  that  term,  stated  facts  sufficient 
to  confer  jurisdiction,  the  testimony  so  objected  to  was  admissi- 
ble. It  was  formerly  held  by  this  court  that  an  affidavit  initiat- 
ing a  contempt  proceeding  for  violating  an  order  of  court  was 
not  regarded  as  a  pleading  within  the  ordinary  rules  governing 
the  construction  of  formal  allegations  of  the  parties  of  their 
respective  claims  and  defenses :  State  ex  rel.  v.  McKinnon,  8  Or. 
487.  In  that  case  the  affidavit  was  made  on  information  and 
belief,  but  no  objection  seems  to  have  been  made  thereto  on  that 
ground.  In  State  ex  rel,  v.  Conn,  37  Or.  596  (62  Pac.  289), 
it  was  ruled  that  an  affidavit  made  on  information  and  belief  was 
insufficient  to  confer  jurisdiction  of  a  constructive  contempt.  It 
will  thus  be  seen  that  a  stricter  rule  than  that  which  formerly 
obtained  as  to  stating  the  facts  constituting  a  contempt  has  been 
adopted.  Our  statute  regulating  the  practice  in  cases  of  this 
kind  provides  that,  when  the  offense  is  not  committed  in  the 
immediate  view  and  presence  of  the  court,  ^*before  any  pro- 
ceedings can  be  taken  therein,  the  facts  constituting  the  contempt 
must  be  shown  by  an  affidavit  presented  to  the  courf ' :  B.  &  C.  * 
Comp.  §  665.  As  a  violation  of  an  injunction  is  a  criminal 
contempt,  the  proceedings  to  punish  a  party  accused  thereof  must 
be  strictly  pursued  (4  Enc.  PL  &  Pr.  770),  and,  in  all  cases  of 
constructive  contempt,  the  initiatory  affidavit  must  state  facts 
sufficient  to  constitute  a  prima  facie  case:  4  Enc,  PL  &  Pr. 
§780. 

2.  The  affidavit  in  the  case  at  bar  makes  a  case  of  that  kind 
by  stating  that  Sieber  violated  the  injunction  in  a  particular 
manner.  He  was  thus  specifically  notified  of  the  alleged  offense, 
and,  from  such  averments,  he  had  the  right  to  expect  that  the 
testimony  to  be  offered  against  him  would  be  limited  to  the 
charge.     Instead  of  confining  the  examination  to  the  case  thus 
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made,  testimony  was  received,  over  objection  and  exception, 
tending  to  show  a  violation  of  the  order  of  the  court  in  a  man- 
ner different  from  that  stated.  The  counsel  for  the  relators,  in 
support  of  the  principle  for  which  they  contend,  cite  Ex  parte 
Ah  Men,  77  Cal.  198  (19  Pac.  380:  11  Am.  St.  Rep.  263), 
where  it  was  held  to  be  unnecessary  to  set  forth,  in  an  affidavit 
charging  the  violation  of  an  injunction,  the  provisions  of  the 
writ  that  had  beei>  transgressed,  because  the  court  would  take 
judicial  notice  of  its  own  orders.  The  conclusion  in  that  case 
was  based  on  the  fact  that  the  practice  prevailing  in  California 
permits  the  prosecution  of  a  conteiipt  to  be  made  in  the  cause 
out  of  which  the  restraining  order  arose,  and  not  in  a  separate 
proceeding  with  a  title  of  its  own.  Such  rule,  however,  does 
not  obtain  in  this  jurisdiction  where  contempt  proceedings  must 
be  prosecuted  in  the  name  of  the  state  or  in  its  name  on  the 
relation  of  a  private  party :  B.  &  C.  Comp.  §  667.  Attention 
is  also  called  to  the  case  of  Jordan  v.  Circuit  Court,  69  Iowa, 
177  (28  N.  W.  548),  where  it  was  held  that  a  failure  to  intro- 
duce in  evidence  in  a  contempt  proceeding  the  order  on  which 
an  injunction  was  based  was  not  fatal,  Mr.  Chief  Justice  Adams 
saying :  "The  court  would  take  judicial  notice  of  its  own  orders 
in  the  matter  out  of  which  the  alleged  contempt  grew.''  So, 
too,  in  State  v.  Bee  Pub,  Co,  60  Neb.  282  (83  N.  W.  204: 
50  L.  E.  A.  195 :  83  Am.  St.  Rep.  531),  another  case  relied  upon 
by  relators'  counsel,  it  was  held,  in  a  contempt  proceeding,  that 
the  court  would  take  judicial  notice  of  a  case  pending  before  it, 
to  which  a  published  criticism  applied.  It  will  thus  be  seen 
that  the  decisions  reviewed  relate  to  the  absence  of  an  averment 
in  an  affidavit  and  to  the  failure  to  introduce  in  evidence  orders 
of  courts,  the  violation  of  which  constituted  alleged  contempts. 
That  a  court  will  take  judicial  notice  of  its  orders  made  in 
certain  cases  must  be  admitted,  but  the  notice  referred  to  is  a 
rule  of  evidence  only,  whereby  proof  of  the  existence  of  such 
orders,  by  the  production  of  the  originals  or  certified  copies 
thereof,  may  be  dispensed  with.  The  statute  makes  the  filing 
of  an  affidavit  charging  the  commission  of  a  constructive  con- 
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tempt  a  prerequisite  to  the  institution  of  the  proceeding  to 
punish  a  party  for  the  alleged  offense,  and  the  testimony  offered 
by  the  state  or  by  a  relator  must  be  confined  to,  and  correspond 
with,  the  sworn  statement.  A  rule  that  would  permit  a  prima 
facie  case  to  be  stated  in  the  affidavit  for  the  purpose  of  securing 
jurisdiction  of  the  cause  and  allow  the  introduction  of  evidence 
of  other  contemptuous  acts  or  conduct,  not  generally  stated 
therein,  would  violate  the  elementary  principles  of  pleading,  by 
failing  to  give  to  the  accused  any  notice  of  the  offense  for  which 
he  was  to  be  tried.  As  a  violation  of  an  injunction  is  a  criminal 
contempt,  the  rule  governing  pleadings  in  civil  actions,  at  least, 
should  be  observed,  that  evidence  must  be  limited  to  the  issues. 

3.  No  serious  disadvantage  can  result  from  the  application 
of  this  principle,  for,  if  on  a  trial  it  should  be  ascertained  that 
the  affidavit  initiating  a  contempt  proceeding  was  not  sufficiently 
specific  in  its  charge,  it  may,  with  the  courf s  consent,  be 
amended  by  a  reverification :  State  ex  rel  v.  Lavery,  31  Or.  77 
(49  Pac.  852).  An  error  was,  therefore,  committed  in  admit- 
ting the  testimony  complained  of. 

In  view  of  the  conclusion  thus  reached,  it  is  deemed  proper 
to  treat  several  questions  that  may  arise  again  in  this  cause. 

4.  It  is  contended  by  defendant's  counsel  that  the  affidavit 
forming  the  basis  of  the  measures  taken  fails  to  show  the  exist- 
ence of  any  emergency  necessitating  the  apprehension  of  their 
client  without  citing  him  to  show  cause  why  he  should  not  be 
arrested  to  answer  the  charge,  and,  this  being  so,  an  error  was 
committed  in  denying  the  motion  to  dismiss  the  proceedings. 
Our  statute  provides  that,  upon  the  filing  of  an  affidavit  stating 
the  facts  constituting  a  contempt,  the  court  may  either  make 
an  order  upon  the  person  charged  to  show  cause  why  he  should 
not  be  arrested  to  answer,  or  issue  a  warrant  of  arrest  to  bring 
such  person  to  answer  in  the  first  instance:  B.  &  C.  Comp. 
§  665.  Before  a  person  can  be  found  guilty  of  a  constructive 
contempt,  the  rule  generally  prevailing  requires  that  he  must 
have  due  and  reasonable  notice  of  the  proceeding:  9  Cyc.  39. 
Where,  however,  a  necessity  for  the  immediate  apprehension  of 
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the  party  accused  of  violatiug  an  injunction  is  disclosed  by  the 
liling  of  the  initiatory  pleading,  the  right  of  the  court  to  pro- 
ceed in  a  summary  manner  is  undoubted:  Rapalje,  Contempt, 
§  100.  This  rule  proceeds  on  the  ground  that  the  mischief  com- 
plained of  might,  in  consequence  of  delay,  become  irreparable: 
Fanshawe  v.  Tracy,  8  Fed.  Cas.  No.  4,643.  Our  statute  regulat- 
ing the  practice  in  such  cases  permits  the  making  of  an  order 
to  show  cause,  or  allows  the  issuance  of  a  warrant  of  arrest  of 
the  alleged  contemner  in  the  first  instance,  as  to  the  court  may 
seem  proper,  thus  making  the  selection  of  the  procedure  dis- 
cretionary, and,  this  being  so,  no  error  was  committed  in  refusing 
to  dismiss  the  proceedings  on  that  ground. 

5.  The  statute  prescribing  the  form  of  the  warrant  of  arrest 
in  contempt  proceedings  provides,  in  effect,  that  it  shall  direct 
therein  whether  or  not  the  person  charged  may  be  let  to  bail 
for  his  appearance  upon  the  writ,  and,  if  so,  to  indicate  the 
amount  necessary  therefor,  or  to  specify  in  the  process  that  he 
be  detained  in  custody  without  bail :  B.  &  C.  Comp.  §  668.  The 
warrant  issued  in  the  case  at  bar  not  having  contained  either 
of  these  directions,  the  defendant's  counsel  maintain  that  an 
error  was  committed  in  refusing  to  discharge  the  accused.  The 
motion  interposed  for  that  purpose  was  included  in  the  applica- 
tion to  dismiss  the  proceedings,  and  the  grounds  stated  therefor 
are  substantially  as  follows:  (1)  That  no  notice  was  given  to 
the  defendant  to  show  why  he  should  not  be  arrested;  (2)  that 
the  affidavit  on  which  the  prosecution  is  based  does  not  disclose 
any  existing  emergency,  and  hence  the  warrant  was  issued  with- 
out authority;  (3)  that  the  court  abused  its  discretion  in  order- 
ing the  defendants  arrest  without  giving  him  an  opportunity 
to  be  heard,  thus  depriving  him  of  his  liberty  without  due  pro- 
cess of  law;  and  (4)  that  the  defendant  has  never  been  served 
with  a  copy  of  the  affidavit  or  other  pleading  in  this  cause.  It 
will  thus  be  seen  that  the  question  now  insisted  upon  was  not 
specifically  presented  to  or  evidently  considered  by  the  trial 
court.  No  application  for  a  continuance  appears  to  have  been 
made,  or  motion  interposed   to  admit  the  defendant  to  bail; 
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and  hence  any  error  in  issuing  the  warrant  was  waived:  Zim- 
merman  v.  State,  46  Neb.  13  (64  N.  W.  375). 

6.  The  fundamental  law  of  the  state  contains  the  following 
clause : 

"In  all  criminal  prosecutions,  the  accused  shall  have  the  right 
*  *  to  demand  the  nature  and  cause  of  the  accusation  against 
him,  and  to  have  a  copy  thereof":  Const.  Or.  Art.  I,  §  11. 

If  it  be  assumed  that  a  criminal  contempt  is  a  "criminal 
prosecution"  within  the  generally  accepted  meaning  of  that 
phrase,  the  motion  to  discharge  the  defendant  does  not  disclose 
that  he  demanded  a  copy  of  the  affidavit  or  that  a  transcript 
thereof  was  denied  him,  and  hence  no  error  was  committed  as 
alleged. 

7.  It  is  maintained  by  defendant's  counsel  that,  as  the  affi- 
davit did  not  allege  that  the  accused  knew  or  had  reason  to 
believe  that  he  was  interfering  with  the  relators'  use  of  the 
water,  or  that  he  had  been  requested  by  them  to  comply  with 
the  terms  of  the  restraining  order,  the  pleading  does  not  state 
facts  sufficient  to  constitute  a  contempt,  but  that  the  sworn 
statement  having  averred  that  the  injunction  was  violated  by 
the  defendant's  constructing  two  dams,  etc.,  manifests  an  at- 
tempt to  charge  the  commission  of  more  than  one  offense,  and, 
the  sufficiency  of  the  pleading  having  been  challenged  on  these 
grounds,  an  error  was  committed  in  overruling  the  demurrer. 
The  acts  complained  of  herein  consist  of  an  alleged  disobedience 
of  the  court's  process,  a  copy  of  which,  it  is  averred,  was  served 
on  the  defendant.  The  failure  of  a  party  to  comply  with  the 
order  of  a  court,  requiring  him  to  perform  some  act  for  the 
benefit  or  to  the  advantage  of  the  adverse  party  to  a  suit, 
action  or  proceeding,  is  a  quasi  or  civil  contempt,  for  a  viola- 
tion of  which  the  punishment  is  executive  only,  and  the  con- 
temner, if  found  guilty,  is  adjudged  to  stand  committed  until 
he  obeys  the  command,  while  disobedience  or  resistance  of  the 
process  of  a  court  constitutes  a  criminal  contempt,  a  conviction 
of  which  incurs  a  penalty  of  fine  or  imprisonment  or  both,  and 
is  punitive :  B.  &  C.  Comp,  §  663 ;  Rapalje,  Contempt,  §  21 ; 
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Phillips  V.  Welch,  11  Nev.  187;  State  v.  Root,  5  N.  D.  487 
(67  X.  W.  958:  32  L.  R.  A.  723).  In  cases  of  civil  contempt, 
the  affidavit  initiating  the  proceeding  mnst  aver  that  a  demand 
has  been  made  upon  the  party  accused,  requiring  him  to  per- 
form the  duty  commanded,  before  he  can  be  considered  in  de- 
fault: State  ex  rel  v.  Downing,  40  Or.  309  (58  Pac.  863, 
66  Pac.  917).  Such  rule,  however,  has  no  application  to  the 
case  at  bar  where  the  offense  complained  of  is  a  criminal  con- 
tempt. An  affidavit  in  a  proceeding  for  a  failure  to  observe  an 
injunction  is  sufficient  if  it  sets  out  the  acts  done  m  violation 
of  the  writ  and  avers  that  the  party  accused  thereof  had  knowl- 
edge of  the  terms  and  conditions  of  the  restraining  order: 
State  ex  rel  v.  Lavery,  31  Or.  77  (49  Pac.  852)  ;  Hedges  v. 
Superior  Court,  67  Cal.  405  (7  Pac.  767)  ;  Ex  paHe  Ah  Men, 
77  Cal.  198  (19  Pac.  380:  11  Am.  St.  Bep.  263);  Silvers  v. 
Traverse,  82  Iowa,  52  (47  N.  W.  888:  11  L.  R.  A.  804). 

8.  If  it  be  assumed  that  an  affidavit  charging  the  commission 
of  a  constructive  contempt  should  be  as  specific  in  the  statement 
of  the  facts  constituting  the  violation  of  a  court's  order  as  is 
required  in  setting  forth  in  an  information  or  an  indictment 
the  act  or  omission  constituting  the  crime,  the  averment  of 
defendant's  construction  of  two  dams  does  not  necessarily  allege 
that  more  than  one  offense  was  committed,  for  both  obstruc- 
tions to  the  flow  of  the  water  in  the  creek  may  have  been  placed 
therein  at  the  same  time.  The  affidavit  in  the  case  at  bar  stated, 
facts  sufficient  reasonably  to  inform  the  defendant  of  the  nature 
of  the  charge  he  was  required  to  meet,  and  no  error  was  com- 
mitted in  overruling  the  demurrer. 

It  is  contended  by  defendant's  counsel  that,  though  the  affi- 
davit referred  to  purports  to  have  been  made  in  direct  and  posi- 
tive terms,  the  testimony  shows  that  it  was  based  on  information 
and  belief,  and  hence  an  error  was  committed  in  denying  their 
motion  to  dismiss  the  proceedings  interposed  on  that  ground 
when  the  cause  was  submitted.  The  legal  principle  insisted 
upon,  if  applicable,  is  without  merit,  for  Patterson,  as  a  witness 
for  the  relators,  was  asked  on  cross-examination: 
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"And  tiien  this  afliclavit  was  made  from  information  you  got 
through  others  and  your  general  opinion?" 

To  wliich  he  replied: 

**No,  it  was  not;  because  there  was  no  aflfidavit  made  until  1 
saw  the  dam  and  saw  what  was  holding  the  water  back.  The 
affidavit  was  made  after  I  personally  saw  the  dam." 

The  bill  of  exceptions  shows  that,  Sieber  having  been  called 
as  a  witness  by  the  relators,  his  counsel  objected  to  his  giving 
any  testimony  against  himself,  but  the  objection  was  overruled 
and  an  exception  allowed,  whereupon  he  was  interrogated  in 
relation  to  the  construction  of  one  of  the  dams  mentioned  in 
the  affidavit  and  as  to  the  digging  of  a  ditch  from  this  dam 
towards  land  claimed  by  him,  and  it  is  contended  that  an  error 
was  thereby  committed.  It  is  argued  by  defendant's  counsel 
that  an  affidavit  charging  the  commission  of  a  contempt  initiates 
a  criminal  prosecution  against  the  party  so  accused,  and,  al- 
though the  statute  provides  that  the  court  "shall  proceed  to 
investigate  the  charge  by  examining  such  defendant"  (B.  &  C. 
Comp.  §  670),  the  enactment  violates  the  organic  law  of  the 
state  which  contains  the  following  declaration: 

"No  person  shall  be  *  *  compelled  in  a  criminal  prosecution 
to  testify  against  himself" :  Const.  Or.  Art.  I,  §  12. 

The  disobedience  of  any  lawful  judgment,  decree,  order  or 
piocess  of  a  court  is  deemed  to  be  a  contempt  of  the  authority 
of  such  tribunal  (B.  &  C.  Comp.  §  662,  subd.  5),  and,  upon' a 
conviction  thereof,  the  accused  may  be  punished  by  a  fine  or 
imprisonment  or  both,  depending  upon  the  magnitude  of  the 
offense  or  the  effect  thereof  upon  an  adverse  party^s  right  or 
i-eiiiedy  which  may  have  been  defeated  or  prejudiced  thereby: 
B.  &  C.  Comp.  §663;  State  ex  rel,  v.  Downing,  40  Or.  309 
(58  Pac,  863,  66  Pac.  917).  The  defendant's  counsel,  in  sup- 
port of  the  legal  principle  for  which  they  contend  on  this  branch 
of  the  case,  rely  upon  a  decision  of  the  Supreme  Court  of  Cal- 
ifornia  (Ex  parte  Gould,  99  Cal.  360:  33  Pac.  1112:  21  L.  R.  A. 
751:  37  Am.  St.  Rep.  57),  where  it  was  held  that  a  person 
charged  with  violating  an  injunction  could  not  be  compelled  to 
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lie  a  witness  against  himself  as  the  proceeding  was  of  a  criminal 
nature. 

The  right  to  punish  persons  found  guilty  of  contempt  is  a 
power  incident  to  every  court  of  record,  which  it  may  exercise 
in  the  manner  prescribed,  when  regulated  by  statute,  for  the 
purpose  of  maintaining  order  and  enforcing  its  judgments  and 
decrees.  A  court,  therefore,  which  has  no  criminal  jurisdiction 
is  authorized  to  punish  contemnors  for  a  violation  of  its  orders 
and  for  acts  and  conduct  which  tend  to  degrade  such  tribunal 
and  to  bring  the  administration  of  justice  into  reproach.  The 
fundamental  law  of  this  state  contains  the  following  avowal : 

**In  all  criminal  prosecutions,  the  accused  shall  have  the  right 
to  public  trial  by  an  impartial  jury" :  Const.  Or.  Art.  I,  §  11. 

Mr.  Bishop,  in  his  work  on  Criminal  Law  (volume  2,  5  ed., 
§  269),  in  discussing  the  mode  of  trial  in  a  contempt  matter, 
says:  "The  proceeding  is,  in  all  cases,  summary,  before  the 
judge,  without  the  intervention  of  a  jury."  It  is  firmly  settled 
by  the  great  weight  of  authority  that  a  party  accused  of  the 
commission  of  a  contempt  is  not  entitled  of  right  to  a  jury  trial : 
9  Cyc.  47;  4  Enc.  PL  &  Pr.  789.  The  rule  thus  announced, 
though  not  involved  herein,  is  adverted  to  by  way  of  argument 
only,  to  show  that,  as  a  court  of  record  is  empowered  to  try  a 
case  of  this  kind  without  the  intervention  of  a  jury,  the  right 
to  exercise  such  authority  demonstrates  that  even  a  criminal 
contempt  is  not  a  "criminal  prosecution^'  within  the  meaning 
of  that  term  as  used  in  the  clause  of  the  constitution  last 
quoted.  The  case  depended  on  by  defendant's  counsel  is  un- 
supported by  other  direct  authority,  and,  believing  that  it  is  not 
founded  in  reason,  we  cannot  adopt  the  rule  thus  promulgated. 
If  the  questions  propounded  to  a  party  at  his  examination  for 
tlie  alleged  commission  of  a  contempt  tended  in  any  manner  to 
incriminate  him,  he  would  be  entitled  to  rely  upon  the  consti- 
tutional guaranty  invoked  herein:  7  Am.  &  Eng.  Enc.  Law 
(2  ed.),  48;  Ex  parte  Sauls,  46  Tex.  Cr.  R.  209  (78  S.  W. 
1073).  In  the  case  at  bar  the  questions  asked  were  not  of  that 
kind,  and  hence  no  error  was  coinmittefl  in  requiring  the  de- 
fendant to  answer  the  inquiries. 
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The  defendant's  counsel  object  to  the  judgment  rendered 
against  their  client  on  the  ground  that  no  findings  of  fact  were 
made  by  the  court.  Whether  or  not  such  findings  are  necessary 
wlien  the  alleged  contempt  is  based  on  an  affidavit  will  not  now 
be  considered,  for  any  doubts  on  that  subject  can  be  removed 
by  making  findings. 

For  the  error  committed  in  admitting  testimony  relating  to 
the  cutting  of  the  cemetery  ditch,  the  judgment  is  reversed,  and 
a  new  trial  ordered.  Reversed. 


Argued  26  December,  1906 ;  decided  12  January.  1907. 

WA8HIKOTOK  t\  OLELAIID. 

88  Pac.  305. 

Criminal  Law — Patmbnt  of  Finb  pending  Appeal, 
The  rule  that  the  voluntary  payment  of  a  Judgment  pending  an  appeal 
operates  as  a  satisfaction  of  the  Judgment  applies  to  both  civil  and  crimi- 
nal cases,  and  no  appeal  can  be  taken  from  a  Judgment  imposing  a  flne 
after  the  amount  has  been  deposited  with  the  clerk,  even  if  such  deposit 
was  made  under  protest  and  solely  to  prevent  being  put  in  Jail  after  the 
trial  Judge  had  refused  to  grant  a  stay  of  execution  or  fix  the  amount 
of  bail,  there  being  no  statute  in  Oregon  providing  for  the  deposit  of  the 
amount  of  a  flne  pending  an  appeal. 

Originffl  petition  for  a  writ  of  mandamus  by  Nellie  Wash- 
ington to  compel  John  B.  Cleland,  as  a  judge  of  the  circuit 
court  for  the  County  of  Multnomah,  to  sign  a  bill  of  exceptions 
or  show  cause  why  he  should  not  do  so.  Respondent  demurs 
to  the  petition.  Dismissed. 

For  petitioner  there  was  an  oral   argument   by  Ma^Mahon.  • 

For  respondent  there  was  an  oral  argument  by  Mr.  Harry 
King  Sargent. 

Mil.  Justice  Hailey  delivered  the  opinion  of  the  court. 

The  plaintiff  filed  her  petition  for  an  alternative  writ  of 
mandamus  to  compel  the  defendant  to  sign  a  bill  of  exceptioiw, 
or  show  cause  why  he  should  not  do  so,  in  a  criminal  action 
against  her,  tried  l)efore  him  as  one  of  the  circuit  judges  of  the 
Fourth  Judicial  District,  in  which  action  she  was  found  guilty 


Jan.  1907]  Washington  v.  Cleland.  13 

of  assault,  and  judgment  entered  imposing  a  fine  of  $200,  oiv 
in  default  of  payment  of  such  fine,  that  she  be  confined  100 
days*  in  jail.  The  petition  alleges  inter  alia  that  the  plaintiff 
gave  notice  of  an  appeal,  served  and  filed  the  same  immediately 
after  judgment  was  entered  against  her,  and  presented  a  bond 
with  sufficient  sureties  to  the  defendant,  but  that  defendant 
stated  that  he  would  not  fix  a  bond  or  grant  a  certificate  of 
probable  cause;  that  plaintiff  was  then  remanded  to  the  custody 
of  the  sheriff;  and  that^  to  release  her  from  jail,  "she  paid  into 
the  coffers  of  the  clerk  of  said  court  the  sum  of  $200,  not  as  a 
fine,  but  as  a  deposit  for  her  release  until  the  proceedings  herein 
before  this  court  could  be  heard."  Notice  of  petition  having 
been  served  upon  defendant,  he  has  demurred  to  the  sufficiency 
of  the  petition. 

One  of  the  questions  raised  by  this  demurrer  is  whether  or 
not  the  payment  of  the  $200  to  the  clerk  was  a  voluntary  pay- 
ment of  the  fine,  and  thus  a  satisfaction  of  the  judgment,  in 
which  event  no  appeal  would  lie :  Batesburg  v.  Mitchell,  58  S.  C. 
564-571  (37  S.  E.  36) ;  Payne  v.  State,  12  Tex.  App.  160;  State 
V.  Conklitig,  54  Kan.  108  (37  Pac.  992:  45  Am.  8t.  Rep.  270)  ; 
State  v.  Westfall,  37  Iowa,  575;  Madsen  v.  Kenner,  4  Utah,  3 
(4  Pac.  992);  Commonwealth  v.  Oipner,  118  Pa.  379  (12  Atl. 
306) ;  People  v.  Leavitt,  41  Mich.  470  (2  N.  W.  812) ;  Powell 
V.  People,  47  Mich.  108  (10  N.  W.  129).  There  is  no  provision 
under  our  code  for  the  deposit,  pending  an  appeal,  of  the  amount 
of  a  fine  imposed.  In  Batesburg  v.  Mitchell,  58  S.  C.  564 
(37  S.  E.  36),  the  defendants  paid  their  fines  under  protest, 
and  yet  the  court  said :  "We  know  of  no  authority  by  which  a 
person  who  has  been  convicted  before  a  magistrate  and  sentenced 
to  pay  a  fine  can  obtain  the  advantages  of  an  appeal  and  staying 
the  sentence  imposed  upon  him,  by  doing  that  which  the  law 
does  not  provide  for,  instead  of  that  which  the  law  does  provide 
for.  It  is  not  for  persons  accused  and  convicted  of  criminal 
offenses  to  choose  the  mode  which  suits  them  best  of  staying 
the  execution  of  sentences  imposed  upon  them,  pending  appeal ; 
but  they  must  adopt  the  mode  specially  provided  by  law  for 
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that  purpose.  Jt  seems  to  us,  therefore,  that,  even  if  these  fines 
were  paid  under  the  most  formal  protest,  it  would  not  have  the 
effect  of  staying  the  sentence  pending  the  appeal,  but  must  be 
regarded  as  a  compliance  with  one  of  the  alternatives  provided 
for  in  the  sentence,  and  as  putting  an  end  to  the  case."  So 
here,  there  being  no  provision  under  our  code  for  such  a  deposit, 
the  plaintiff  cannot,  by  doing  what  the  law  does  not  provide, 
secure  the  advantage  of  an  appeal;  nor  could  the  officers  of  the 
court  receive  the  payment  which  she  made  for  any  purpose 
other  than  as  a  payment  of  the  fine  and  release  the  plaintiff. 
The  payment,  therefore,  must  be  considered  as  a  voluntary  pay- 
ment of  the  fine.  The  fact  that  she  made  it  to  avoid  going  to 
jail  does  not  make  it  any  the  less  voluntary ;,  for,  if  she  had 
not  tried  to  appeal,  she  would  have  been  compelled  to  make  the 
[)ayment  anyhow  to  avoid  a  like  result.  She  simply  chose  one 
of  the  alternatives  provided  for  in  the  sentence.  The  payment 
having  been  voluntary,  the  judgment  was  therefore  satisfied, 
and,  upon  the  authorities  heretofore  cited,  no  appeal  would  lie 
therefrom. 

The  determination  of  this  question  makes  it  unnecessary  to 
pass  upon  the  other  questions  raised  by  the  demurrer.  The 
demurrer  will  therefore  be  sustained,  and  the  petition  dismissed. 

Dismissed. 


Decided  12  January,  1907. 

HEILNEB  V.  SMITH. 

88  Pac.  299. 

JUDGMENT — Res  Judicata. 

1.  A  material  Issue  litigated  and  necessarily  decided  by  tlie  judgrmcnt 
rendered  is  forever  settled  between  the  parties  and  those  in  privity  with 
them,  and  cannot  again  be  litigated. 

Same— Case  Under  Consideration. 

2.  Where  S  sued  H  in  trover  for  conversion,  and  H  denied  the  con- 
version, and  alleged  that  he  bought  the  chattel  of  S,  and  that  it  was  then 
agreed  that  moneys  due  him  from  S  should  be  applied  on  the  purchase 
price,  but  H  did  not  plead  as  a  counterclaim  or  set-ofT  the  items  of 
money  due  from  S  or  demand  any  relief  on  account  thereof,  the  verdict 
therein  for  S  merely  determined  that  there  was  no  purchase,  so  that  the 
<luestion  of  money  due  H  was  not  a  material  issue  in  the  cause,  and  was. 
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therefore,  not  determined  by  the  Judfirment  and  the  verdict  does  not  estop 
H  from  suing  for  such  items. 

APPBAL — Objection  Not  Made  Below — Default  Through  Ovbrbight 
OF  Court — ^Waiybr  by  Not  OsjBCTiNa. 

3.  A  default  judgment  ought  not  to  be  entered  against  a  party  who 
has  presented  an  Issue  on  any  material  point  in  the  ca.se,  but  if  such  an 
order  is  entered,  counsel  must  within  a  reasonable  time  call  the  error  to 
the  attention  of  the  trial  court,  otherwise  it  will  be  considered  waived — it 
is  not  an  error  that  can  be  first  presented  on  appeal. 

From  Baker:  Samuel  White,  Judge. 

Statement  by  Mk.  Chief  Justice  Bean. 

This  is  an  action  by  S.  A.  Heilner,  doing  business  as  Heilner 
Commercial  &  Commission  Company,  against  John  P.  Smith 
and  another,  doing  business  as  partners  under  the  firm  name  of 
John  P.  Smith  &  Son,  to  recover  $286.78  for  goods,  wares  and 
iiM?rchandi6e  sold  and  delivered,  cash  advanced,  and  money 
loaned  by  plaintiff  to  the  defendants  between  the  9th  day  of 
June,  1904,  and  the  27jth  day  of  June,  1905.  The  complaint  is 
in  the  usual  form. 

The  defendants  answered,  denying  all  the  material  allega- 
tions of  the  complaint  and  for  a  further  and  separate  defense 
and  by  way  "of  estoppel  and  former  adjudication  averred,  in 
substance,  that  on  August  31,  1905,  the  defendants  commenced 
an  action  of  trover  against  the  plaintiff  to  recover  damages  for 
the  wrongful  conversion  by  him  of  14,652  pounds  of  wool, 
alleged  to  be  of  the  reasonable  value  of  $2,930.40;  that  in  such 
action  the  plaintiff  herein  and  defendant  therein  answered, 
denying  the  conversion  as  charged,  and  for  an  affirmative  de- 
fense pleaded  that  on  January  12,  1905,  he  contracted  for  the 
purchase  of  the  wool  in  question  from  the  defendants  herein 
and  plaintiffs  therein  for  15^  cents  per  pound,  such  wool  to  be 
delivered  when  sheared;  that  at  the  time  of  such  contract  he 
advanced  $25  on  the  purchase  price  of  the  wool,  and  it  was 
understood  and  agreed,  as  a  part  of  the  contract,  that  the  sum 
of  $180.98,  then  due  him  from  the  defendants  herein  for  goods, 
wares  and  merchandise,  and  any  further  sum  which  they  might 
owe  at  the  time  of  the  delivery  of  the  wool  should  be  deemed 
a  part  of  such  purchase  price  and  so  applied;  that  the  wool 
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was  delivered  on  July  1,  1905,  and  the  defendants  herein  were 
then  indebted  to  plaintiff  in  addition  to  the  amounts  above 
mentioned  in  the  sum  of  $76.25  on  account  and  $20.05  for 
money  paid  for  hauling  the  wool ;  that  on  July  1  he  tendered  to 
the  plaintiffs  in  such  action  the  purchase  price  of  the  wool, 
less  the  amounts  above  stated,  but  they  refused  to  accept  the 
same;  that  a  reply  was  filed  to  such  answer,  denying  all  the 
material  allegations  thereof,  and  thereafter  the  cause  was  reg- 
ularly tried  by  the  court  and  a  jury  upon  the  issues  joined  by 
the  pleadings  and  the  jury  found  a  verdict  in  favor  of  the 
plaintiffs  therein  and  assessed  their  damages  at  the  sum  of 
$2,344.32,  and  judgment  was  rendered  accordingly;  that  the 
account  for  goods,  wares  and  merchandise,  money  advanced  and 
loaned,  as  stated  in  the  answer  filed  in  the  action  referred  to, 
were  and  are  the  same  items  mentioned  in  the  complaint  in  the 
present  action  and  upon  which  it  is  founded. 

A  demurrer  to  this  separate  answer  or  plea  of  former  adjudi- 
cation was  sustained  by  the  court  below  on  the  5th  day  of  Janu- 
ary, 1906,  and  the  defendants  allowed  until  the  following  day 
to  amend.  No  further  proceedings,  however,  were,  had  in  such 
action  until  June  12,  1906,  when  it  came  on  for  trial  pursuant 
to  notice,  whereupon  the  defendants'  counsel  asked  permission 
of  the  court  to  file  an  amended  answer,  which  being  denied 
because  the  proposed  answer  was  substantially  the  same  as  the 
original,  they  declined  to  plead  further,  and,  on  motion  of  the 
plaintiff's  counsel,  judgment  was  rendered  in  his  favor  as  prayed 
for  in  the  complaint.  From  tliis  judgment  the  defendants 
appeal,  assigning  as  error  the  sustaining  of  the  demurrer  to  the 
separate  answer  and  the  entering  of  judgment  against  them 
without  disposing  of  the  issues  made  by  their  general  denials. 

Affihmed. 

For  appellant  there  was  a  brief  over  the  names  of  Morion  D, 
Clifford  and  Lotnax  S  Anderson,  with  oral  arguments  by  Mr. 
Clifford  and  Mr.  Leroy  Lomax. 

For  respondent  there  was  a  brief  over  the  name  of  Hart  & 
Smith,  with  an  oral  argument  by  Mr,  Julius  Newton  Hart 
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Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  It  is  contended  that  the  matters  constituting  the  cause  of 
action  in  the  present  case  were  all  tried  and  determined  in  the 
action  of  trover  brought  by  Smith  against  Heilner,  and  that 
the  judgment  therein  is  a  bar  to  this  action.  The  rule  is  undis- 
puted that,  where  an  issue  has  been  once  litigated  and  deter- 
mined in  a  court  of  competent  jurisdiction^  a  judgment  rendered 
thereon  forever  bars  and  estops  the  parties  or  their  privies  from 
again  litigating  the  same  matter :  Olenn  v.  Savage,  14  Or.  667 
(13  Pac.  442) ;  Hall  v.  Zeller,  17  Or.  381  (21  Pac.  192) ;  Ruck- 
nmn  v.  Union  Ry,  Co.  45  Or.  578  (78  Pac.  748:  69  L.  R.  A. 
480).  But,  to  render  a  judgment  available  as  a  bar  to  a  second 
action  against  the  same  parties  upon  a  diflEerent  claim  or  de- 
mand, it  is  essential  that  the  issue  in  the  second  action  was  a 
material  issue  in  the  first  and  necessarily  determined  by  -the 
judgment  therein :  1  Van  Fleet,  Former  Adj.  §  277 ;  1  Freeman, 
Judgments  (4  ed.),  §256. 

2.  The  defendants'  liability  to  the  plaintiff  on  the  account 
alleged  in  the  complaint  was  not  tried  or  determined  in  the  for- 
mer action.  That  was  an  action  of  trover,  brought  by  the  de- 
fendants against  the  plaintiff  to  recover  for  the  wrongful  con- 
version of  personal  property.  The  plaintiff  denied  the  conversion, 
and,  as  a  further  and  separate  defense,  pleaded  that  he  had 
contracted  for  the  purchase  of  the  property  in  controversy,  and 
that  the  several  items  making  up  the  accounl;  now  in  suit  were 
to  be  deemed  and  considered  as  payments  on  such  contract.  The 
jury  found  against  the  plaintiff  and  in  favor  of  the  defendants, 
and  so  determined  that  there  was  no  contract  of  purchase  as 
alleged  by  the  plaintiff,  but  that  he  was  guilty  of  a  wrongful 
conversion  of  the  property  and  assessed  his  damages  accordingly. 
Upon  this  verdict,  judgment  was  rendered  in  favor  of  the  de- 
fendants. The  items  going  to  make  up  the  payments  on  an 
alleged  contract  which  the  jury  found  did  not  exist  became, 
therefore,  immaterial  to  any  question  in  the  cause  necessary  for 
a  decision  and  were  not  adjudicated  or  determined  by  the  judg- 
ment.   They  were  not  pleaded  as  a  counterclaim  or  set-off  to  the 

49  Ob.: —  2 
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action  of  trover,  nor  was  any  relief  dcMnanded  on  account  thereof, 
and  tliere  is  no  presumption  that  the  jury  deducted  the  amount 
of  such  items  from  the  damages  so  assessed  against  the  plaintiff. 
These  items  were  simply  set  up  and  referred  to  in  the  answer 
as  a  part  of  the  terms  of  the  alleged  contract  of  purchase,  and, 
when  that  contract  was  found  not  to  exist,  they  ceased  to  be  of 
importance  in  the  case.  The  question  to  be  decided  was  whether 
Heilner  wrongfully  converted  the  property  to  his  own  use  as 
defendants  alleged  or  received  possession  thereof  under  a  con- 
tract of  purchase  as  he  averred,  and  the  determination  of  that 
question  in  favor  of  the  defendants  ended  the  case.  '  The  de- 
niurrer  to  the  plea  of  estoppel  was,  therefore,  properly  sustained. 
3.  The  remaining  question  is  one  of  practice.  It  is  common 
learning  that  a  judgment  cannot  be  rendered  against  a  party 
without  his  consent  while  he  has  a  pleading  on  file  and  undis- 
posed of  tendering  an  issue:  6  Enc.  PL  &  Pr.  82;  Crafts  v. 
Clark,  31  Iowa,  77.  But  when  a  party  stands  by  and  permits  a 
court,  under  a  mistake  as  to  the  condition  of  the  pleadings,  to 
render  a  judgment  against  him,  he  cannot  avail  himself  of  fluch 
error  on  appeal :  Hopkins  v.  Donaho,  4  Tex.  336.  At  the  time 
the  judgment  was  renderwl  defendants'  counsel  were  present  in 
court,  and,  so  far  as  the  record  discloses,  made  no  objection 
whatever  to  such  judgment.  They  did  not  call  the  attention 
of  the  court  at  that,  or  any  subsequent,  time  to  the  fact  that  the 
original  answer  contained  a  general  denial  of  the  allegations  of 
the  complaint,  and  therefore  cannot  insist  in  this  court  for  the 
fii-st  time  that  the  court  erred  in  disregarding  such  answer. 

Affirmed. 


Decided  12  January,  1907. 
aSAY  V.  COLUMBIA  OENTBAL  BAIUIOAD  CO. 

88  Pac.   297. 

Carriers — ^Who  Arb  Pabssngbrs. 

1.  Plaintiff  was  the  servant  of  one  who  had  contracted  with  a  railroad 
company,  the  contract  requiriner  the  railroad  to  transport  the  contractor's 
servants.  When  the  road  was  sufficiently  completed  the  company  put  on 
a  train,  consisting  of  a  water  tank  car,  some  freight  cars,  and  a  passenger 
coach.     When  the  conductor  and  crew   of  such   train   wer*»   preparlner  to 
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take  the  locomotive  and  tank  car  to  a  certain  place,  the  contractor 
requested  the  conductor  to  carry  plaintiff  there  on  the  tank  car,  and  while 
rldlnfiT  thereon  plaintiff  was  injured  owing  to  the  derailment  of  the  train. 
There  was  a  rule  of  the  company  forbidding  freight  conductors  to  allow 
passengers  on  freight  cars.  Held,  that,  under  the  facts,  plaintiff  was  a 
passenger  on  the  train. 

Sams — Contributort  Nbgligencb. 

2.  It  appearing  that  it  was  customary  for  the  contractor's  servants, 
when  being  carried  in  the  performance  of  their  duty,  to  ride  on  flat  cars, 
etc,  and  that  plaintiff  had  no  knowledge  of  the  rule  in  question,  he  was 
not  guilty  of  contributory  negligence. 

From  Gilliam:  William  L.  Bradsiiaw,  Judge. 

Action  by  Frank  T.  Gray,  by  J.  T.  Gray,  his  guardian  ad 
litem,  against  the  Columbia  River  &  Oregon  Central  Sailroad 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  W,  W, 
Cotton,  Arthur  Champlin  Spencer  and  W.  A.  Rohhins,  with  an 
oral  argument  1)y  Mr.  Spencer, 

For  respondent  there  was  a  brief  over  the  name  of  Dufur  & 
liiddell,  with  an  oral  argument  by  Mr.  Enoch  Burnham  Dufur, 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  damages  for  a  personal  injury. 
During  the  spring  and  summer  of  1905,  the  defendant  company 
was  engaged  in  the  construction  of  a  railroad  from  Arlington 
to  Condon  in  this  state.  McCarty  &  Co.  had  a  contract  for 
fencing  the  right  of  way,  and  had  gangs  of  men  at  work  at  dif- 
ferent points  along  the  line.  Under  their  contract  the  company 
was  to  carry  their  material  and  to  transport  their  employees 
from  place  to  place  without  charge.  About  July  1  the  road  was 
so  far  completed  that  the  company  put  on  a  regular  week-day 
train  between  Arlington  and  Condon,  consisting  of  a  water 
tank  car,  freight  cars  and  a  combination  passenger  and  baggage 
coach.  The  water  tank  car  was  an  ordinary  flat  car  with  wooden 
tanks  built  thereon,  and  was  used  for  carrying  water  from  Rock 
Creek  to  points  along  the  road  as  needed,  and  was  a  part  of  the 
e(|uipment  of  the  regular  train.  On  Sunday  morning,  August 
13,  the  ccmductor  and  crew  of  this  train  were  preparing  to  take 
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the  engine  and  tank  car  from  Condon  to  Rock  Creek  for  the 
purpose  of  picking  up  some  cars  previously  left  there.  McCarty 
&  Co.  had  a  crew  of  men  at  work  at  or  near  Rock  Creek  who 
were  nearly  out  of  provisions,  and  Loring,  a  member  of  the  firm, 
requested  and  obtained  permission  from  the  conductor  to  put 
some  provisions  on  the  tank  car  to  be  taken  down  to  them,  and 
directed  the  plaintiff,  one  of  -their  employees,  a  lad  about  15 
years  of  age,  to  get  on  the  car  and  ride  down  to  Rock  Creek  to 
watch  the  provisions  and  see  that  they  did  not  fall  off.  After 
the  boy  got  on  the  car,  Loring  asked  the  conductor  if  he  wanted 
a  pass  for  him,  and  the  conductor  replied  that  he  could  not 
take  it  very  well,  as  he  had  no  way  of  handling  passengers  and 
could  not  turn  it  in,  but  he  permitted  the  boy  to  ride  without 
objection,  and  there  is  no  evidence  that  the  boy  knew  of  the 
conversation  between  Loring  and  the  conductor,  or  that  the  con- 
ductor had  no  authority  to  carry  him.  On  the  way  down  to 
Rock  Creek,  the  engine  and  front  trucks  of  the  tank  car  left 
the  track,  owing,  as  it  is  alleged,  to  the  unsafe  and  unfinished 
condition  of  the  track  and  to  the  excessive  and  dangerous  rate  of 
speed  at  which  the  train  was  moving.  The  plaintiff  was  thrown 
from  the  car  and  injured,  and  to  recover  damages  therefor  brings 
this  action  by  his  guardian.  He  had  verdict  and  judgment  in 
the  court  below,  and  defendant  appeals. 

1.  There  are  several  assignments  of  error,  but  they  are  all 
involved  in  the  contention :  First,  that  the  relation  of  passenger 
and  carrier  did  not  exist  between  plaintiff  and  the  defendant; 
and  second,  that  plaintiff  was  guilty  of  such  contributory  negli- 
gence in  riding  on  the  tank  car  as  will  preclude  his  recovery. 
The  defendant  gave  in  evidence  a  rule  of  the  company  which 
provides  that  "freight  conductors  must  allow  none  but  train 
crew  to  ride  on  freight  cars/'  and  it  is  argued  that,  by  reason 
of  this,  rule,  the  conductor  of  the  train  on  which  plaintiff  was 
riding  at  the  time  of  his  injury  had  no  authority  to  bind  the 
defendant  by  receiving  him  thereon  as  a  passenger.  A  railroad 
company  may  separate  its  passenger  and  freight  businesses,  pro- 
viding certain  trains  in  which  passengers  may  be  carried  and 
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others  devoted  to  the  exclusive  transportation  of  freight,  and  in 
such  case  the  conductor  of  a  freight  train  has  no  implied  au- 
thority to  receive  passengers  thereon  or  to  hind  tiie  company  by 
his  act  in  so  doing:  Simmons  v.  Oregon  Railroad  Co,  41  Or. 
151  (69  Pac.  440,  1022:  27  Am.  &  Eng.  R.  Cas.  [N.  S.]  896). 
But  there  are  two  reasons  why  the  rule  introduced  in  evidence 
and  the  doctrine  above  stated  can  have  no  application  to  the  case 
at  bar.  In  the  first  place,  the' conductor  who  permitted  plaintiff 
to  ride  was  not  a  freight  conductor.  He  was  the  regular  con- 
ductor of  the  only  passenger  train  defendant  was  operating  on 
its  road,  and  the  car  upon  which  plaintiff  was  riding  at  the  time 
of  his  injury  was  a  part  of  such  train  and  under  his  charge. 
In  the  second  place,  the  plaintiff  was  on  the  car  in  the  per- 
formance of  a  duty  he  owed  his  employers,  McCarty  &  Co..  and 
was  being  carried  in  pursuance  of  a  contract  between  such 
employers  and  the  defendant  company.  He  was  not  advised 
that  the  conductor  had  no  authority  to  take  him  on  the  car, 
and  any  secret  instructions  of  the  defendant  to  the  conductor 
would  not  be  binding  on  him. 

2.  Nor  was  he  guilty  of  contributory  negligence,  per  se,  in 
riding  on  the  tank  car :  Wagner  v.  Missouri  Pac,  Ry.  Co.  97  Mo. 
512  (10  S.  W.  486:  3  L.  R.  A.  156) ;  MMoume  v.  Arnold  Elec. 
i\  &  S,  Co.  140  Mich.  316  (103  N.  W.  821:  70  L.  R.  A.  600). 
He  was  there  by  permission  of  the  conductor,  the  defendant's 
agent  in  charge  of  the  train.  The  evidence  shows  that  it  was 
customary  for  employees  of  McCarty  &  Co.,  when  being  carried 
from  one  point  to  another  in  the  performance  of  their  duty,  to 
ride  on  flat  cars,  on  top  of  box  cars,  and  elsewhere  on  trains 
wherever  convenient,  and  he  cannot  be  held  conclusively  guilty 
of  contributory  negligence  in  following  such  practice.  This  is 
not  a  case  of  a  stranger  riding  on  a  train  of  a  railway  company 
after  the  road  has  been  completed  and  is  under  the  sole  charge 
of  the  operating  department,  but  it  is  that  of  an  employee  of  a 
contractor  on  an  uncompleted  road  being  carried  in  discharge  of 
his  duty  in  pursuance  of  an  agreement  between  his  employer  and 
the  company.    He  was  on  the  train  of  right  and  by  the  consent 
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of  the  agent  of  the  defendant  in  cliartje  thereof,  and  was  not 
knowingly  violating  any  rule  of  the  company.  He  was  not  being 
transported  or  receiving  carriage  as  a  mere  favor  or  gratuity  or 
by  fraud,  but  he  was  lawfully  upon  the  train,  and,  if  it  was 
negligently  managed  by  the  defendant's  agents  and  injury  re- 
sulted to  him,  he  is  entitled  to.  recover:  Torpy  v.  Gi'and  Tntnk 
Uy.  Co.  20  Up.  Can.  Q.  B.  4+(; ;  Sheerman  v.  Toronto.  G.  a-  B. 
By.  Co.  34  Up.  Can.  Q.  B.  451. 

It  follows  from  these  views  that  the  judgment  must  be  af- 
firmed, and  it  is  so  ordered.  Affirmed. 


Decided  12  January,  1907. 
SATOK  V.  BLAOKBUBK. 

88  Pac   303. 

TRIAL — ^WiTNSSS — ^Indicating  Expbctsd  Answer. 

1.  A  request  of  an  expert  witness :  "State  whether  or  not  this  hay  you 
saw  there  is  considered  as  marketable  hay  here  in  Baker  City,  compared 
with  other  kind  that  is  sold  here" — sufficiently  advises  the  court  as  to 
what  was  sought  to  be  proved  by  the  witness  so  that  the  court  could 
determine  whether  the  answer  was -material  and  relevant  without  a  state- 
ment by  oounsel. 

SALES — Inferior  Quality — Construction  op  Pleaoinqs. 

2.  In  an  action  for  breach  of  contract  to  purchase  hay  where  defend- 
ants alleged  that  plaintiff  agreed  to  sell  them  good,  No.  1,  merchantable 
hay,  a  reply  denying  that  the  hay  delivered  was  not  grood  or  merchantable 
and  controverting  all  other  allegations  of  new  matter  in  the  answer,  is 
equivalent  to  denying  that  plaintiff  stipulated  to  sell  No.  1  hay,  and 
evidence  that  the  hay  delivered  was  merchantable  is  within   the  issues. 

Words  and  Phrases — Merchantable  and  Marketable. 

3.  The  words  "merchantable"  and  "marketable"  are  practically  .syn- 
onymous, as  applied  to  property  sold  by  quality  and  description. 

From  Baker:  Samuel  Whitk,  Judge. 

Statement  by  Mr.  Justice  Moork. 

This  is  an  action  by  A.  E.  Eaton  againj^t  Edward  Blackburn 
and  C.  H.  Breck,  partners  as  Blackburn  ^  Breck,  to  recover  the 
sum  of  $233.70.  The  facts  are  that  the  defendants  agreed  to 
purchase  from  the  plaintiff  five  car  loads  of  baled  hay,  f.  o.  b., 
at  Nodine  Spur,  Union  County,  to  be  trans])orted  to  Baker  City, 
and  to  pay  therefor  $11.50  a  ton.    The  plaintiff  ship|)ed  two  car 
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loads,  containing  20  tons  and  645  pounds,  but  the  defendants, 
never  having  seen  any  of  the  hay  before  it  reached  Baker  City, 
refused  to  accept  it  on  the  ground  that  it  was  not  of  the  quality 
represented  and  so  notified  the  plaintiff,  who  thereupon  insti- 
tuted this  action.  The  answer  denied  the  material  allegations 
of  the  complaint,  and  averred  that  plaintiff  agreed  to  sell  and 
deliver  to  the  defendants  on  the  cars,  at  the  place  and  price 
stated,  50  tons  of  good,  No.  1,  merchantable  hay,  expressly 
warranting  that  it  should  be  of  that  quality,  upon  which  repre- 
.^entations  they  relied.  A  breach  of  the  conditions  is  then  alleged 
to  the  effect  that  the  hay  shipped  was  not  as  ^represented, 
whereby  the  defendants  sustained  damages  in  the  sum  of  $50, 
for  which  judgment  was  demanded.  The  reply  put  in  issue  the 
allegations  of  new  matter  in  the  answer,  and,  the  cause  being 
tried,  judgment  was  rendered  against  the  plaintiff  for  the  costs 
and  disbursements,  and  he  appeals.  Reversed. 

For  appellant  there  was  a  brief  with  oral  arguments  by  Mr, 
Leroy  Lomax  and  Mr.  Oustav  Anderson. 

For  respondents  there  was  a  brief  with  oral  arguments  by  Mr. 
John  Langdon  Rand  and  Mr.  Samuel  White. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

1.  M.  S.  Hughes,  as  plaintiff's  witness,  testified  that  he  had 
managed  a  farm  for  20  years;  that  he  was  familiar  with  the 
handling  and  selling  of  hay ;  and  that  he  had  minutely  examined 
the  hay  in  question,  and  was  asked: 

'^Have  you  seen  and  observed  hay  selling  in  the  market  here 
iu  Baker  City  this  winter;  do  you  know  the  kind  of  hay  that  is 
sold  here  by  the  stores?" 

He  answered: 

"Yes;  I  have." 

Q.  "State  whether  or  not  this  hay  you  saw  there  is  consid- 
ered as  marketable  hay  here  in  Baker  City,  conipared  with 
other  kind  that  is  sold  here?" 

An  objection  to  this  question  on  the  ground  that  it  was  in- 
competent, irrelevant  and  immaterial,  and  that  the  witness  had 
not  shown  himself  qualified,  having  been  sustained,  an  excep- 
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tion  was  saved  and  it  is  contended  by  plaintiff's  counsel  that  an 
error  was  thereby  committed.  It  is  argued  by  defendants^  coun- 
sel, however,  that  the  question  asked  does  not  indicate  who,  if 
any  person,  "considered"  the  hay  marketable;  that  an  answer 
to  the  question  would  have  permitted  a  comparison  of  the  hay 
shipped  with  other  hay  claimed  to  have  been  sold  in  various 
places  without  attempting  to  show  that  such  other  hay  was 
marketable,  thereby  permitting  the  witness  to  speculate  as  to 
what  he  believed  other  persons  thought  of  the  hay  and  excluding 
his  own  knowledge  in  relation  thereto;  and  that  no  statement 
was  made  by  plaintiff^s  counsel  of  what  he  expected  to  prove 
by  the  witness;  and  hence  no  error  was  committed  as  alleged. 
The  object  of  stating  what  fact  is  expected  to  be  proved  by  a 
witness  who  is  not  permitted  to  answer  a  question  is  to  advise 
the  court  thereof,  so  as  to  enable  it  to  determine  whether  or  not 
the  testimony  offered  is  relevant  and  material :  Stanley  v.  Smith, 
15  Or.  505  (16  Pac.  174) ;  State  v.  Savage,  36  Or.  191  (60  Pac. 
010,  ()1  Pac.  1128).  When  the  answer  sought,  however,  is 
reasonably  inferable  from  the  question  asked,  it  is  not  necessary 
to  state  what  testimony  is  thus  expected:  Beers  v.  Aylsworth, 
41  Or.  251  (69  Pac.  1025).  The  court  was  sufficiently  advised, 
from  the  question  asked,  to  determine  whether  or  not  the  answer 
sought  was  material  and  relevant,  and,  this  being  so,  plaintiff^s 
counsel  was  not  required  to  state  what  the  witness  would  say  in 
response  to  the  inquiry. 

2.  The  defendants  allege  in  their  answer  that  the  plaintiff 
agreed  to  sell  to  them  good,  ^o.  1,  merchantable  hay.  The  reply 
denies  that  the  hay  delivered  was  not  good  or  merchantable,  and 
further  controverts  all  other  allegations  of  new  matter  in  the 
answer.  This  is  equivalent  to  denying  that  plaintiff  stipulated 
to  sell  No.  1  hay.  As  a  witness  in  his  own  behalf,  he  testified 
that  the  hay  shipped  to  the  defendants  was  mixed  timothy  that 
was  good  for  feeding  stock,  but  not  first-class  l}ecause  it  was 
bleached.  This  declaration  under  oath  tended  to  show  that  the 
hay  was  "good"  and  the  plaintiff  had  the  right  further  to  prove 
that    it   was   "merchantable" — that   is,   salable   in   the    market 
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because  of  its  fitness  to  feed  stock  (Wood  v.  United  States^ 
11  Ct.  CI.  680)— and  thus  confine  the  proof  to  the  issue  for 
which  he  contended. 

3.  An  examination  of  the  question  to  which  objection  was 
made  will  show  that  Hughes  was  asked  to  state  whether  or  not 
the  hay  which  the  plaintiff  shipped  to  the  defendants  was  con- 
sidered as  "marketable'*  at  Baker  City  when  compared  with 
the  kind  of  hay  which  he  knew  had  been  sold  therein  in  the 
winter  of  1905-06.  It  will  be  remembered  that  the  answer 
alleges  that  the  plaintiff  agreed  to  sell  "merchantable*'  hay, 
and  that  the  question  adverted  to  specifies  "marketable"  hay. 
One  of  the  definitions  given  in  Webster's  International  Dic- 
tionary of  the  word  "marketable**  is:  "Wanted  by  purchasers; 
salable."  So  that  the  term  used  in  the  question  is  sufficiently 
synonymous  with  the  word  "merchantable**  as  used  in  the  answer 
to  limit  the  inquiry  to  the  issue.  True,  the  witness  was  not 
asked  to  declare  who  "considered**  the  hay  marketable,  but 
it  is  reasonably  to  be  deduced  from  the  context  of  the  ques- 
tion that  it  was  so  deemed  by  himself,  and,  inferentially,  by 
the  persons  who  purchased  the  kind  of  hay  he  had  seen  sold 
in  Baker  City  that  winter.  Hughes'  examination  disclosed  that 
he  was  qualified  to  testify  in  relation  to  the  question  asked,  in 
refusing  to  permit  him  to  answer  which,  we  think,  an  error  was 
committed,  and,  this  being  so,  the  judgment  is  reversed,  and  a 
new  trial  ordered.  Reversed. 


Arffued  18  December,  1906;  decided  12  January,  1907. 

STATE  V.  BOOK. 

88  Pac.  318. 

MoviNO  TO  Set  Abidb  Indictmbnt — Statutes — Grand  Jurt. 

1.  Section  1849,  B.  A  C.  Comp.,  prescriblnK  the  grrounds  on  which  an 
Indictment  may  be  set  aside,  is  exclusive  of  all  other  reasons  for  such  a 
motion,  and  an  indictment  win  not  be  set  aside  because  the  court  excused 
a  grand  juror  at  his  own  request  after  he  had  been  accepted  and  sworn, 
for  reasons  personal  to  himself  and  not  because  of  sickness  or  physical 
or  mental  inability  to  perform  the  duties  required. 

Criminal  Law — ^Assault  Being  Armed — Presumption  or  Intent. 

2.  Where  a  person  uses  a  deadly  weapon  with  violence  upon  the  person 
of  another,  and  the  act  has  a  direct  tendency  to  do  some  great  bodily 
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injury  to  the  one  sussalled.  the  intent  to  injure  him  may  be  inferred  front 
Che  act,  under  B.  &  C.  Comp.  i  788,  subd.  3,  declarluK  that  the  law  pre- 
sumes that  a  person  intends  the  ordinary  consequences  of  his  voluntary 
act 

Instruction  Assuming  Facts — Provincb  of  Jury. 

3.  Where,  on  a  trial  for  assault  with  a  dansrerous  weapon,  the  evidence 
of  the  state  showed  that  defendant  committed  the  offense  and  he  relleA 
on  an  alibi,  an  instruction  that  it  was  not  necessary  to  prove  a  specific 
intent,  that  the  law  presumed  the  intent  "from  the  fact  that  defendant 
was  armed  with  a  dangerous  weapon,  and  that  he  made  an  assault  while- 
so  armed/'  Is  erroneous  as  assuming  that  defendant  was  armed  with  a. 
weapon,  which  was  a  controverted  fact. 

From  Multnomah:  Calvin  U.  Oantenbein.  Judge. 

Charles  Bock  appeals  from  a  conviction  of  assault  while  armed 
with  a  dangerous  weapon,  said  to  have  been  committed  upon  a 
sailor  on  the  lunjlwr  schooner  Johan  Paulson,  at  the  Inman- 
Paulson  dock  in  Portland,  on  June  12,  1906.  Revebsed. 

For  appellant  there  was  a  brief  with  oral  arguments  by  Mr^ 
UapMel  Citron  and  Mr.  Edward  Mendenhall. 

For  the  State  there  was  a  brief  over  the  names  of  .4.  M.  Craw- 
ford, Attorney  General,  John  Manning,  District  Attorney,  and 
Hcrt  Emory  flaney,  with  an  oral  argument  by  Mr.  Haney, 

Mr.  JrsTiCE  Moobe  delivered  the  opinion  of  the  court. 

The  defendant,  Charles  Bock,  was  convicted  in  the  circuit 
court  for  Multnomah  County  of  the  crime  of  assault,  being 
armed  with  a  dangerous  weapon,  and  apjK^als  from  the  judg- 
ment which  followed.  His  counsel  contend  that  an  error  was- 
committed  in  denying  a  motion  to  set  aside  the  indictment  on 
which  he  was  tried.  The  uncontradicted  affidavits  filed  in  sup- 
port of  the  motion,  copies  of  which  are  set  out  in  the  bill  of 
exceptions,  state  in  effect  that  on  June  18.  1J)06,  a  grand  jury 
was  duly  drawn,  impaneled  and  sworn  by  that  court,  of  which 
inquisitorial  body  one  Olaf  Akeyson  was  a  member;  that 
after  Akeyson  was  so  accepted,  he  learned  that  witnesses 
might  be  called  before  the  grand  jury  to  testify  in 
relation  to  alleged  violations  of  the  election  laws  at  Sellwood^ 
where  he  resided;  that  he  thereupon  explained  to  the  judge,  at 
('haml)ers,  that  he  had  legally  voted  at  that  place  by  establish- 
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ing  his  right,  by  affidavit,  to  exercise  such  franchise;  that  on 
June  11),  1906,  in  consequence  of  what  he  had  learned  concern- 
ing the  criminal  charges  that  might  be  made  ^against  his  neigh- 
bors, he  applied  to  the  court  to  be  relieved  from  further  service 
on  the  grand  jury,  which  request  having  been  granted,  one 
T.  A.  Reynolds  was  selected  in  his  stead,  whereupon  he  resumed 
liis  duty  as  a  trial  juror,  which  he  was  then  able  to  discharge; 
and  that,  after  such  substitution,  the  pretended  grand  jury  re- 
turned the  indictment  herein,  which  the  defendant,  before 
pleading  to  the  merits,  moved  to  set  aside  on  the  ground  that 
it  was  not  found  as  required  by  law. 

1.  It  is  argued  that  Akeyson,  having  been  selected  as  a 
•rrand  juror,  made  no  application,  before  he  was  sworn,  to  be 
discharged,  or  gave  any  reason  why  he  should  not  serve,  and 
the  court,  being  satisfied  that  he  was  qualified,  accepted  him; 
that,  after  the  formation  of  the  jury,  as  Akeyson  had  not  be- 
come sick  or  for  any  reason  was  unable  to  continue  in  the 
discharge  of  his  duty — which  are  the  only  reasons  given  to 
relieve  a  grand  juror  from  service  (B.  &  C.  Comp.  §  1272)  — 
the  court  was  powerless  to  discharge  him  or  to  direct  that  an- 
other person  should  be  drawn  to  take  his  place;  and  that,  as 
the  organic  law  and  the  statutes  require  that  a  grand  jury  shall 
c^onsist  of  seven  persons,  five  of  whom  must  concur  to  find  an 
indictment  (Const.  Or.  Art.  VII,  §18;  B.  &  C.  Comp.  §§961, 
1265),  the  selection  of  Reynolds  as  a  grand  juror,  after  the 
formation  of  that  body,  made  it  consis^of  eight  persons,  thereby 
rendering  it  incompetent  to  find  an  indictment,  and  hence  an 
error  was  committed  as  alleged.  Our  statute,  evidently  modeled 
after  the  rule  generally  understood  as  prevailing  at  common 
law,  forbids  a  challenge  to  the  panel  from  which  the  grand 
jury  is  drawn  or  to  an  individual  grand  juror,  unless  made  by 
the  cotfrt,  for  want  of  qualification,  before  the  juror  is  ac- 
cepted :  B.  &  C.  Comp.  §  1269.  Notwithstanding  such  prohibi- 
tion, a  motion  to  set  aside  an  indictment,  if  interposed  before 
pleading  to  the  merits  (State  v.  Witt,  33  Or.  594,  55  Pac.  1053), 
may  be  made  on  the  following  grounds : 
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'*(!)  When  it  is  not  found,  indorsed  and  presented  as  pre- 
scribed in  Chapter  7  of  Title  XVIII  of  this  Code;  (2)  when 
the  names  of  the  witnesses  examined  before  the  grand  jury  are 
not  inserted  at  the  foot  of  the  indictment  or  indorsed  thereon" : 

B.  &  C.  Comp.  §  1349. 

The  chapter  and  title  to  which  reference  is  thus  made  relate 
to  the  number  of  grand  jurors  who  must  concur  to  find  an 
indictment,  the  indorsements  required  to  be  made  thereon  (B.  & 

C.  Comp.  §  12J)4),  and  the  manner  of  presenting  the  written 
accusation :  B.  &  C.  Comp.  §  1296. 

In  State  v.  ]Yhitney,  7  Or.  386,  the  defendant  at  the  proper 
time  moved  to  set  aside  an  indictment  returned  against  him  on 
the  ground  that  at  a  session  of  the  grand  jury  an  unauthorized 
person  was  present  and  examined  witnesses  upon  whose  testi- 
mony he  was  formally  charged  with  the  commission  of  a  crime. 
The  motion  having  been  denied,  the  defendant  was  tried  and 
convicted,  and  appealed  from  the  judgment  which  was  rendered 
against  him.  In  reviewing  the  action  of  the  court  in  denying 
the  motion,  Mr.  Chief  Justice  Kelly,  referring  to  the  pro- 
visions of  the  statute  hereinbefore  quoted  (B.  &  C.  Comp. 
§1340),  says:  "These,  we  hold,  are  the  only  two  cases  for 
which  an  indictment  can  be  set  aside;  and,  as  the  section  pro- 
liibiting  any  person  other  than  the  district  attorney  from  appear- 
ing before  the  grand  jury,  is  not  in  Chapter  7,  there  was  no 
error  in  the  ruling  of  the  court.^*  In  United  States  v.  Benson, 
31  Fed.  896,  a  plea  in  abatement  to  an  indictment,  which  is 
tantamount  to  a  motion 'to  set  aside  such  pleading,  was  inter- 
posed in  the  United  States  Circuit  Court  for  the  District  of 
California,  for  the  reason  that  certain  of  the  grand  jurors  which 
found  the  indictment  were  not  taxpayers  of  that  state.  In  deny- 
ing the  motion,  it  was  held  that  a  similar  statute  of  California, 
specifying  certain  grounds  upon  which  an  indictment  might  be 
set  aside,  and  applicable  to  the  practice  in  that  court,  afforded 
the  only  reasons  that  were  available  for  that  purpose,  and,  as 
the  lack  of  such  qualification  was  not  enumerated  in  the  act, 
tho  plea  was  ineffectual.  In  deciding  that  case,  Mr.  Justice 
Field  says:     'The  provisions  of  the  statute,  passed  to  bring 
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offenders  against  the  laws  to  trials  are  not  to  be  so  construed  as 
to  defeat  their  purpose.  The  various  proceedings  prescribed 
are  the  means  designed,  not  merely  to  protect  the  accused,  but 
also  to  protect  the  public,  and  are  to  be  enforced,  on  the  one 
hand,  so  as  to  secure  to  the  accused  a  full  and  fair  trial,  and, 
on  the  other  hand,  so  as  not  to  prevent  the  punishment  of 
crime.^' 

In  the  case  at  bar,  the  motion  to  set  aside  the  indictment  did 
not  negative  any  of  the  grounds  specified  in  Chapter  7  of  Title 
XVIII  of  the  Code,  as  reasons  therefor;  and,  this  being  so,  it  is 
unnecessary  to  consider  whether  or  not  the  court,  pursuant  to 
the  provisions  of  Section  1272,  B.  &  C  Comp.,  was  authorized 
to  discharge  the  grand  juror  who  was  released,  or  to  select 
another  in  his  stead.  The  strict  rule,  once  enforced  as  to  the 
qualifications  of  grand  jurors  and  the  presence  of  unauthorized 
persons  at  sessions  of  a  grand  jury,  seems  to  have  been  very 
much  relaxed  in  those  states  that  have  adopted  statutes  pre- 
scribing the  grounds  upon  which  an  indictment  may  be  set 
aside,  which  enactments  are  usually  construed  on  the  principle 
that  the  inclusion  of  the  reason  thus  assigned  necessarily  ex- 
cludes all  other  grounds  not  enumerated.  If,  however,  under 
the  section  of  the  statute  last  adverted  to,  a  court  can  only  dis- 
charge a  grand  juror  after  he  has  been  impaneled,  when  some 
necessity  demands  his  departure,  and  that,  when  released  from 
the  performance  of  inquisitorial  duty,  he  is  required  to  remain 
in  attendance  as  a  trial  juror,  is  such  an  irregularity  as  dem- 
onstrates that  the  exigency  did  not  exist  that  would  warrant  his 
exemption  from  service  as  a  grand  juror,  the  remedy  must  be 
sought  by  application  to  the  legislative  assembly  to  amend  the 
statute  by  enlarging  the  grounds  upon  which  an  indictment  may 
be  set  aside.  We  conclude,  therefore,  that  no  prejudicial  error 
was  committed  in  denying  the  motion  interposed. 

2.  An  exception  having  been  taken  to  the  following  instruc- 
tion, it  is  contended  by  defendant's  counsel  that  an  error  was 
committed  in  giving  it,  to  wit: 

"It  is  not  necessary,  in  a  case  of  an  indictment  for  assault 
with  a  dangerous  weapon,  to  prove  specific  intent;  that  is,  to 
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})rove  a  specilic  intent  to  commit  the  assault.  The  law  will 
pr,esurae  this  intent  to  commit  the  assault — that  is,  to  commit 
the  assault  in  the  manner  alleged — from  the  fact  that  the  de- 
fendant was  armed  with  a  dangerous  weapon,  and  that  he  made 
an  assault  while  so  armed  with  such  weapon." 

The  charging  part  of  the  indictment  is  as  follows: 

"The  said  Charles  Bock,  on  the  12th  day  of  June,  A.  D.  1906, 
in  the  County  of  Multnomah  and  State  of  Oregon,  then  and 
there  being  armed  with  a  dangerous  weapon,  to  wit,  a  revolver, 
loaded  with  gunpowder  and  leaden  bullets,  did  wilfully,  un- 
lawfully and  feloniously  assault  one  Walter  Safer,  by  then  and 
there  pointing  and  discharging  the  said  revolver,  so  loaded  as 
aforesaid  with  gunpowder  and  leaden  bullets,  at  and  against  the 
body  of  him,  the  said  Walter  Safer,  he,  the  said  Charles  Bock, 
being  then  and  there  within  shooting  distance  of  him,  the  said 
Walter  Safer,  contrary,"  etc. 

The  bill  of  exceptions  states  in  effect  that  testimony  was  in- 
troduced by  the  state  tending  to  prove  the  averments  of  the 
indictment,  and  by  the  defendant  setting  uj)  an  alibi.  The  law 
presumes  that  a  person  intends  the  ordinary  consequences  of 
his  voluntary  act  (B.  &  C.  Comp.  §  788,  subd.  3),  and  hence, 
when  a  deadly  weapon  is  used  with  violence  upon  the  person  of 
another,  and  such  act  has  a  direct  tendency  to  do  some  great 
bodily  injury  to  the  person  assailed,  the  intent  so  to  injure  him 
may  reasonably  be  inferred  from  the  act. 

3.  In  State  v.  Gibson,  43  Or.  184  (73  Pac.  333),  it  was  held 
that  a  person  accused  of  the  commission  of  a  crime  was  pre- 
sumed innocent  until  he  was  proven  guilty,  and,  in  speaking 
of  the  burden  of  proof  in  such  cases,  ^Ir.  Justice  Wolvertox 
says:  "It  never  shifts,  and  the  ultimate  question  for  the  jury 
is  whether,  in  view  of  all  the  facts  shown,  the  accused  has  been 
proven  guilty."  The  defendant's  theory  is  that  he  was  not 
present  when  Safer  is  alleged  to  have  been  assaulted,  and,  for 
that  reason,  there  was  no  admission  that  he  did  the  shooting. 
The  court  assumes,  however,  from  the  instruction,  that  he  was 
armed  with  a  weapon  with  which  he  made  an  assault.  The  use 
of  the  word  *^lefendant"  in  the  part  of  the  charge  complained  of 
shows  that  the  instruction  is  not  hypothetical ;  but,  as  it  assumes 
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tlie  existence  of  facts  which  are  disputed,  an  error  was  com- 
mitted as  alleged:  State  v.  Mackey,  12  Or.  154  (6  Pac.  648); 
State  V.  Bowker,  26  Or.  309  (38  Pac.  124) ;  State  v.  Hatcher, 
29  Or.  309  (44  Pac.  584). 

For  the  error  committed  in  giving  the  instruction,  the  judg- 
ment is  reversed,  and  a  new  trial  ordered.  Reveksed. 


Argued  18  December,   1906 ;   decided  12   January,   1907. 

£x  Parte  TANNEB. 

88  Pac.  301. 

PLBA   of  GU11.TT    A8   ▲   CONVICTION. 

1.  Whether  one  who  has  pleaded  guilty  h€UB  been  "convicted"  of  the 
offense  with  which  he  is  charged  Is  discussed  but  not  decided. 

ATTORNXT — PUNISHICBNT    FOB    PERJURT-ir-EXTaNUATINO    FACTS. 

2.  Although  the  oommission  of  the  crime  of  perjury  involves  moral 
turpitude  Justifying  the  removal  of  an  attorney,  under  Section  1067, 
B.  ft  C.  Comp.,  the  facts  in  this  case  do  not  require  so  extreme  a  penalty. 
and  a  suspension  for  ninety  days  will  accomplish  the  purpose  of  the  law. 

Proceedings  for  the  disbarment  of  Albert  Hawes  Tanner,  on 
a  charge  of  perjury,  presented  by  the  Grievance  Committee  of 
the  State  Bar  Association.  Suspended. 

For  the  petition  there  was  an  oral  argument  by  Mr.  Frank 
Salisbury  Grant, 

Contra^  there  were  oral  arguments  by  Mr,  William  Wick  Cot- 
ion  and  Mr,  Charles  Erskine  Scott  Wood, 

Per  Curiam.  This  is  a  proceeding  instituted  by  the  Griev- 
ance Committee  of  the  State  Bar  Association  for  the  removal  of 
Albert  H.  Tanner,  an  attorney  of  this  court.  The  information 
charges  that  on  February  8,  1905,  the  grand  jury  of  the  United 
States,  inquiring  for  the  District  of  Oregon,  returned  an  in- 
dictment against  Tanner,  charging  him  with  the  crime  of 
perjury;  that  upon  his  arraignment  Tanner  entered  a  plea  of 
guilty,  but  that  no  further  proceedings  were  had  in  such  action 
until  July  17,  1906,  when,  on  motion  of  the  government,  the 
indictment  was  dismissed  for  the  reason  that  Tanner  had  been 
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pardoned  by  the  President  of  the  United  States.  It  is  then 
averred,  as  conclusions  of  law  rather  than  as  facts,  that  the 
plea  of  guilty  amounted  to  a  conviction  of  a  felony  involving 
moral  turpitude,  and  that  the  pardon  did  not  absolve  Tanner 
from  the  consequences  of  such  conviction  or  restore  him  to  his 
right  to  hold  public  office.  Tanner  answered,  admitting  the 
facts  as  stated  in  the  information,  but  denying  the  conclusions 
of  law  therein,  and  for  a  further  and  separate  answer  alleged: 

"That,  after  this  respondent  had  pleaded  guilty  to  said  in- 
dictment, the  Honorable  Charles  B.  Bellinger,  District  Judge 
of  the  United  States  for  the  District  of  Oregon,  and  having  full 
jurisdiction  of  the  matter,  suspended  sentence  and  all  further 
proceedings  in  the  matter,  and  nothing  further  was  done,  save 
and  except  that  this  respondent  was  granted  a  full  and  uncon- 
ditional pardon  for  said  offense  by  the  President  of  the  United 
States,  and,  before  said  pardon  was  issued,  this  respondent  was 
called  as  a  witness  in  the  case  of  John  H.  Mitchell,  and,  being 
duly  sworn  as  a  witness,  was  objected  to  by  the  said  Mitchell  on 
the  ground  that  this  respondent  had  been  convicted  of  a  felony 
under  the  provision  of  Section  5392,  Revised  Statutes  of  the 
United  States*  (U.  S.  Comp.  St.  1901,  p.  3653),  and  the  pre- 
siding  judge  at  said  trial,  Judge  De  Haven,  ruled  that  this 
respondent  was  a  competent  witness,  for  the  reason  that  no  judg- 
ment or  conviction  had  ever  been  pronounced  in  the  matter,  and 
this  respondent  alleges  that  he  has  never  been  convicted  of  any 
felony  within  the  meaning  of  Sections  1067  and  1057  of  the 
laws  of  Oregon,  known  as  Bellinger  &  Cotton's  Code. 

"And  for  a  further  and  separate  answer  and  defense  this 
respondent  alleges  that  said  alleged  perjury  was  committed,  not 
in  the  actual  trial  of  any  cause,  but  during  the  appearance  of 
this  'respondent  before  a  grand  jury  of  the  United  States,  sitting 
at  Portland,  Oregon,  to  investigate  certain  alleged  criminal  acts 
of  John  H.  Mitchell,  Senator  of  the  United  States,  and  that 
this  respondent  appeared  before  said  grand  jury  only  as  a  citi- 
zen, and  said  alleged  perjury  did  not  occur  in  any  professional 
matter,  or  in  the  discharge  of  any  professional  duty  to  any 
court  or  client. 

"And  for  a  further  and  separate  answer  and  defense,  this  re- 
spondent admits,  without  any  reservation  whatever,  that,  in  tes- 
tifying before  the  grand  jury  which  sat  to  investigate  the  charges 

•5  Fed.  Stat.  Ann.  701. 
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against  Senator  John  H.  Mitchell  to  facts  other  than  those 
which  were  the  strict  and  absolute  truth,  this  respondent  made 
a  great  mistake  and  committed  a  wrong  which  will  follow  him 
through  his  entire  career,  and  this  respondent  does  not,  by  this 
answer,  or  by  any  subsequent  proceeding  which  he  shall  take  in 
this  matter,  intend  to  belittle  the  gravity  of  his  offense,  but,  in 
extenuation  of  this  offense,  he  shows  to  this  honorable  court  the 
substantial  facts  of  the  matter,  as  follows: 

**Thi8  respondent  had  been  a  close  and  intimate  friend  of 
Senator  John  H.  Mitchell  since  1882,  and  his  partner  in  the 
practice  of  the  law  since  1890,  and  that  said  Senator  Mitchell 
had  been  the  close  friend,  for  a  lifetime,  of  this  respondent's 
father-in-law,  and,  at  the  time  Senator  Mitchell  returned  to 
Oregon  from  Washington  and  appeared  to  testify  before  the 
grand  jury  investigating  the  charges  against  him  at  Portland, 
Oregon,  Senator  Mitchell  assured  this  respondent  that  these 
attacks  against  him  were  the  result  of  political  intrigue  and  the 
persecution  of  his  enemies  in  the  political  faction  opposed  to 
him.  He  represented  to  said  respondent  that,  at  the  worst,  the 
practice  of  taking  money  for  appearances  before  the  department 
had  at  one  time  been  customary  and  proper,  and  that  the  charges 
themselves  were  simply  an  accusation  of  a  breach  of  the  written 
law,  and  not  a  breach  of  any  inherent  morality,  and  he  implored 
me,  in  the  most  pathetic  manner,  to  stand  between  him  and 
disgrace  and  ruin  in  his  old  age,  after  a  lifetime  of  public 
service,  and  he  represented  that  his  fate  was  in  my  hands,  and 
mine  alone. 

"Senator  Mitchell  was  a  man  of  a  most  amiable  character, 
and  respondent  felt  for  him  a  warm  friendship  and  a  sympathy 
which  he  cannot  express,  and  he  felt  that  he  was  under  the  ob- 
ligations of  loyalty  to  him  which  justified  his  joining  him  in  his 
effort  to  protect  himself  in  his  old  age  from  the  assaults  of  polit- 
ical enemies.  He  was  made  to  feel,  and  did  feel,  that,  if  he 
refused  to  protect  him  in  his  extremity,  he  would  occupy  the 
position  of  an  ingrate  and  a  traitor,  and  he  desires  to  say,  as  a 
part  of  his  sworn  answer,  that  it  was  a  situation  difficult  to 
judge  by  any  who  have  not  been  placed  in  a  similar  position. 

"This  respondent  alleges  that  he  begged  and  entreated  Senator 
Mitchell  to  go  before  the  grand  jury  with  the  facts  just  as  they 
were  and  make  no  concealment,  but  that  Senator  Mitchell  said 
that,  under  ordinary  circumstances,  he  would  do  so,  but  this  was 
a  case  in  which  neither  justice  nor  mercy  would  be  shown  him ; 
that  the  grand  jury  had  been  carefully  selected  and  that  any- 
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thing  like  an  honest  confession  of  the  facts  would  have  a  result 
which  the  facts  themselves  did  not  warrant  and  would  ruin  him 
forever;  that  he  could  not  hope  to  have  another  term  in  the 
senate^  and  that  all  he  asked  now  was  to  be  allowed  to  go  into 
the  retirement  of  old  age  and  not  end  his  days  in  the  common 
jail,  and,  though  this  respondent,  until  the  last,  protested  against 
what  he  was  asked  to  do,  this  respondent  did  not  have  the 
strength  to  resist  the  most  heartrending  pleadings  of  a  man  like 
Senator  Mitchell,  to  whom  this  respondent  was  tied  by  bonds 
of  long  association,  obligation  and  most  kindly  feeling,  and  it 
was  under  these  circiimstances  that  this  respondent,  as  an  in- 
dividual citizen,  appeared  before  the  said  grand  jury,  and^ 
rather  than  seem  a  traitor  to  Senator  Mitchell,  this  respondent 
testified  that  the  partnership  agreement  between  this  respondent 
and  Senator  Mitchell  was  to  the  effect  that  all  moneys  paid  for 
services  in  the  Land  Department  belonged  to  this  respondent 
individually,  whereas  in  fact  this  was  not  so,  but  said  moneys 
belonged  to  Senator  Mitchell  and  to  this  respondent  jointly. 
"And  this  respondent  shows  to  the  court  that  it  has  never 
lieen  alleged,  and  it  cannot  truthfully  be  alleged,  that  this  re- 
spondent had  any  advantage  to  gain,  by  his  false  testimony 
before  said  grand  jury,  or  that  he  was  in  any  way  personally 
interested  in  what  said  grand  jury  might  or  could  do,  but  that 
his  conduct  was  influenced  wholly  and  entirely  by  a  feeling  of 
loyalty  toward  Senator  Mitchell  and  a  great  pity  for  his  distress. 
And  this  respondent  shows  that  afterward  he  appeared  in  open 
court,  the  said  grand  jury  being  present,  and  told  the  whole 
truth,  exactly  as  the  facts  wammted,  and  that  he  so  testified 
when  sworn  as  a  witness,  during  the  course  of  the  trial.  This 
respondent  further  shows  to  the  court  that  he  has  practiced  law 
in  the  City  of  Portland  for  more  than  twenty-five  years,  without 
any  blemish  on  his  name,  either  personal  or  professional;  that 
he  has  no  other  profession  or  means  of  earning  a  livelihood, 
and  he  does  not  believe  that  this  one  mistake,  under  the  circum- 
stances above  suggested,  amounts  to  such  moral  turpitude  as 
renders  him  an  untrustworthy  and  unfit  member  of  the  honora- 
ble profession  of  the  law,  but  he  believes  that,  without  any 
danger  to  society,  or  any  injury  to  this  honorable  profession, 
which  is  itself  an  advocate  of  mercy,  he  ought  to  be  allowed  an 
opportunity  to  prove  that  he  can  make  atonement  for  this  one 
error  of  his  career." 

It  is  stipulated  that  the  answer  should  be  deemed  and  treated 
as  evidence,  and  that,  if  Tanner  were  called  as  a  witness,  he 
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would  testify  as  therein  stated.  Upon  the  record  as  thus  made, 
together  with  a  copy  of  the  testimony  of  Mr.  Tanner  as  given 
on  the  trial  of  United  States  v.  Mitchell  in  the  federal  court, 
the  cause  was  submitted. 

The  proceeding  is  instituted  under  Sections  1066  and  1067, 
B.  &  C  Comp.  By  Section  1066  it  is  provided  that  an  attorney 
shall  be  disbarred  by  this  court  upon  proper  proceedings  for 
that  purpose  whenever  it  shall  be  made  to  appear  to  the  court 
**that,  if  he  were  then  applying  for  admission  to  the  bar  his 
application  should  be  denied  because  of  unprofessional  conduct/^ 
and  Section  1067  reads: 

''An  attorney  may  be  removed  or  suspended  by  the  Supreme 
Court  for  either  of  the  following  causes,  arising  after  his  ad- 
mission to  practice:  1.  Upon  his  being  convicted  of  a  felony 
or  of  a  misdemeanor  involving  moral  turpitude,  in  either  of 
which  cases  the  record  of  his  conviction  is  conclusive  evidence; 

The  interpretation  of  Section  1066  is  involved  in  doubt.  It 
provides  that  an  attorney  shall  be  disbarred  when  it  is  made  to 
appear  that,  if  he  were  applying  for  admission,  his  application 
should  be  denied  because  of  "unprofessional  conduct/'  How 
one  who  has  never  been  admitted  to  the  bar  or  practiced  as  an 
attorney  can  be  guilty  of  ^'unprofessional  conduct"  is  not  clear. 
But,  assuming  that  the  statute  means,  as  it  probably  does,  that 
an  attorney  shall  be  disbarred  when  it  appears  that  his  general 
moral  character  or  unfitness  is  such  that,  if  he  were  applying 
for  admission,  his  application  would  be  denied,  there  is  no 
t;howing  here  why  the  statute  should  be  invoked  in  this  case. 
The  record  discloses,  and  it  is  admitted,  that  Mr.  Tanner  has 
l)een  a  member  of  the  bar  of  this  court  for  25  years,  and  that 
his  personal  character  and  professional  standing  and  integrity 
have  never  been  impugned  in  any  way  until  the  transaction 
upon  which  this  proceeding  is  based. 

1.  It  is  very  questionable  whether  a  mere  plea  or  verdict  of 
guilty  is  a  conviction  within  the  meaning  of  Section  1067.  In 
common  parlance  and  for  many  purposes  the  word  "conviction,'' 
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when  used  in  a  statute,  means  the  judicial  ascertainment  of 
guilt  by  plea  or  verdict:  Ex  parte  Brown,  68  Cal.  176  (8  Pac. 
829) ;  Commonwealth  v.  Lockwood,  109  Mass.  323  (12  Am.  Rep. 
699).  But  when  a  conviction  is  made  the  ground  of  some  dis- 
ability or  special  penalty  there  are  mkny  respectable  authorities 
holding  that  a  final  adjudication  by  judgment  is  essential: 
Faunce  v.  People,  51  111.  311 ;  Commonwealth  v.  Oorham, 
99  Mass.  420;  State  v.  Townley,  147  Mo.  205  (48  S.  W.  833) ; 
Blaufus  v.  People,  69  N.  Y.  107  (25  Am.  Rep.  148) ;  Smith  v. 
Commonwealth,  14  Serg.  &  R.  69;  Commonwealth  v.  Miller, 
0  Pa.  Super.  Ct.  35.  It  is  unnecessary,  however,  to  decide  the 
question  at  this  time.  The  defendant  by  his  answer  waives  all 
technical  defenses,  freely  admits  his  guilt,  and  makes  a  full  and 
complete  statement  of  the  facts,  and  it  only  remains  for  the 
court  to  ascertain  the  judgment  which  should  be  rendered 
thereon. 

2.  We  need  not  comment  on  the  facts.  They  speak  for  them- 
selves. There  are  circumstances  which  gall  for  the  exercise  of 
clemency,  but  that  does  not  justify  the  offense.  The  crime  with 
which  the  defendant  is  charged,  and  the  commission  of  which 
he  admits,  was  a  serious  one,  deliberately  and  intentionally  com- 
mitted, and  the  court  would  be  unmindful  of  the  duty  it  owes 
to  itself,  to  the  profession  and  to  the  public,  if  it  allowed  it  to 
go  unrebuked.  Proceedings  for  the  disbarment  of  an  attorney, 
however,  are  not  for  the  purpose  of  punishing  him  for  the  com- 
mission of  a  crime.  That  matter  is  left  to  the  criminal  courts. 
The  objects  of  the  proceedings  here  are  to  uphold  the  dignity 
and  purity  of  the  profession,  protect  the  courts,  preserve  the 
administration  of  justice  and  protect  clients,  and  it  is  believed 
that  it  is  not  necessary,  in  order  to  accomplish  these  purposes, 
that  the  defendant  should  be  permanently  disbarred,  but  he  will 
be  suspended  for  a  period  of  90  days. 

Judgment  accordingly.  Suspended. 
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87   Pac.  158. 

Plsadino — An>BB  bt  Verdict. 

1.  A  technical  obJect!on  that  a  complaint  was  not  sufficiently  explicit 
In  its  detai'8  of  fact  and  contained  some  conclusions,  will  not  be  enter- 
tained after  verdict,  even  thousrh  the  point  was  urgred  on  demurrer,  where 
it  is  evident  that  the  defendant  was  not  at  all  misled. 

For  example:  In  an  action  by  a  broker  against  a  customer  to  recover 
an  amount  due  on  a  sale  and  purchase  pt  cotton  on  a  cotton  exchange. 
the  complaint  alleged  the  sale  and  purchase  of  a  certain  number  of  bales 
of  cotton  at  a  specified  price  per  pound,  and  the  complaint  and  answer 
contained  allegations  involving  an  assumption  that  a  bale  of  cotton 
weighed  500  pounds.  Held,  that  a  contention  that  the  complaint  was 
insufficient  because  the  number  of  pounds  in  a  bale  or  the  aggregate 
number  of  pounds  bought  or  sold  or  the  price  per  bale  -was  not  stated 
was  too  late  after  verdict  for  plaintiff,  notwithstanding  a  demurrer  on 
tliat  ground  was  interposed  and  overruled. 

TKLEGRAM8    AB    DOCUlfENTART   'EaVTOVSCK, 

2.  In  an  action  by  a  broker  against  a  customer  to  recover  an  amount 
due  on  a  sale  and  purchase  for  defendant  on  an  exchange,  telegrams 
sent  by  plaintiff  to  its  agents  at  the  place  of  the  exchange,  directing  such 
sales  and  purchases,  are  competent  to  show  that  an  actual  and  bona  fide 
sale  and  purchase  was  contemplated,  the  telegrams  being  the  original 
memoranda  made  at  the  time. 

Stock  GAicsLiNa — Burdbk  of  Proof. 

3.  In  an  action  by  a  broker  against  a  customer  to  recover  an  amount 
due  plaintiff  on  transactions  conducted  by  the  broker  for  defendant  on 
stock  exchanges,  the  burden  of  proving  that  the  transactions  were  a  mere 
oover  for  differences  is  on  defendant. 

Prom  Multnomah :  John  B.  Cleland,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  by  Overbeck,  Starr  &  Cooke  Co.,  a  corpora- 
tion, to  recover  from  J.  C.  Roberts  a  balance  on  the  sale  and 
purchase  of  cotton.  The  complaint  alleges  that  the  plaintiff  is 
a  corporation  engaged  in  the  business  of  a  commission  merchant 
and  stock  broker  in  the  City  of  Portland ;  that  on  January  15, 
1904,  at  defendant's  instance  and  request  and  by  his  order,  it 
sold  on  the  New  York  Cotton  Exchange,  through  its  eastern 
correspondent,  100  bales  of  July  cotton  (the  term  *'July  cotton^* 
meaning  merchantable  cotton  to  be  delivered  in  July,  1904), 
at  $0.1399  per  pound ;  that  plaintiff  thereby,  at  defendant's  re- 
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quest  and  for  his  benefit  and  advantage,  became  liable  to  furnish 
and  deliver  at  New  York  in  the  month  of  July,  1904,  100  bales 
of  merchantable  cotton  for  the  agreed  price  of  $0.1399  \}qt 
pound,  amounting  to  $6,99/5;  that  plaintiff  was  to  receive  $10 
commission  as  brokerage  on  such  sale,  and  defendant  was  to 
bear  all  loss  that  might  accrue  on  account  thereof  if  cotton 
should  rise  in  value  and  receive  all  profits  that  might  accrue  if 
cotton  should  decrease  in  value;  that  on  February  1,  1904, 
cotton  had  advanced  to  $0.1742  per  pound,  and  on  that  day 
defendant  ordered  and  directed  plaintiff  to  purchase  at  the  mar- 
ket price  100  bales  of  cotton  for  July  delivery  to  cover  the  sale 
of  January  15,  1904,  and  agreed  and  promised  to  pay  plaintiff 
a  commission  of  $10  on  such  purchase ;  that  in  accordance  with 
the  order  and  direction  of  defendant,  plaintiff  purchased  on 
February  1,  1904,  100  bales  of  July  cotton  at  $0.1742,  the  mar- 
ket price,  per  pound,  to  cover  the  January  sale;  that  by  reason 
of  the  sale  of  January  15,  1904.  and  the  purchase  of  February 
1,  1904,  the  defendant  became  indebted  to  plaintiff  in  the  sum 
of  $1,735 ;  that  no  part  of  the  same  has  been  paid  except  $263.75, 
and  there  is  now  due,  owino:  and  payable  to  plaintiff  from  the 
defendant  the  sum  of  $1,471.25.  For  a  further  and  separate 
cause  of  action  it  is  alleged  that  on  September  23,  1903,  plaintiff 
purchased  for  defendant  on  the  Xew  York  Stock  Exchange  25 
shares  of  the  common  stock  of  the  United  States  Steel  Corpora- 
tion at  $17.50  per  share,  amounting  to  $437.50,  defendant  agree- 
ing to  pay  6  per  cent  interest  on  such  amount  and  deposited 
with  plaintiff  $75  as  margin  against  losses  on  such  purchase; 
that  on  December  30,  1903,  at  defendant's  request,  plaintiff  sold 
such  stock  for  $12.50  a  share,  receiving  $312.50  therefor;  thai; 
defendant  agreed  to  pay  plaintiff  a  brokerage  of  one-fourth  of 
1  per  cent  on  the  amount  of  such  purchase  and  sale  and  whatever 
loss  might  accrue  by  reason  of  the  same;  that  defendant  thereby 
became  indebted  to  plaintiff  in  the  sum  of  $67.95,  less  $12.50, 
dividend  received  on  such  stock  by  it  and  passed  to  defendant's 
credit. 

A  demurrer  to  the  complaint  because  it  did  not  state  facts 
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sufiBcient  to  constitute  a  cause  of  action  was  oyenuled.  The 
defendant  answered  denying  all  the  material  allegations  of  the 
complaint^  and  for  a  further  defense  alleged  that  on  January 
18,  1904,  the  plaintiff  notified  defendant  that  it  had  sold  100 
bales  of  cotton  for  his  account  on  the  New  York  Cotton  Ex- 
change for  July  delivery  at  $0.1399  per  pound;  that  such  sale 
was  made  without  defendant's  authority,  and  he  refused  to  rat- 
ify the  same  unless  plaintiff  would  agree  to  carry  the  trade 
until  closed  out  by  the  mutual  consent  of  both  parties,  which 
plaintiff  promised  and  agreed  to  do;  that  thereafter  and  on 
February  1,  1904,  defendant,  on  the  advice  of  the  plaintiff  and 
for  the  purpose  of  protecting  such  sale,  instructed  plaintiff  to 
purchase  for  him  100  bales  of  July  cotton  at  the  market  price, 
placing  a  stop  loss  thereon  of  $1  per  bale;  that  on  February  18, 
1904,  cotton  had  advanced  to  $0.1387,  and  defendant  directed 
plaintiff  to  close  the  deal  of  January  15,  but  plaintiff  claimed  to 
have  closed  such  deal  on  February  1  at  $0.1399,  whereby  de- 
fendant lost  the  sum  of  $60  as  profits,  less  $20  commission; 
that  defendant  had  demanded  of  the  plaintiff  the  sum  of  $40, 
but  it  had  refused  and  still  refuses  to  pay  the  same.  For  a 
further  and  separate  defense,  and  by  way  of  counterclaim  to 
'  the  second  cause  of  action,  it  is  alleged  that  defendant  had  ad- 
vanced to  the  plaintiff  from  time  to  time  various  sums  of 
money,  and  there  is  now  a  balance  due  defendant  from  plaintiff 
over  and  above  the  sum  of  $55.45,  due  plaintiff,  of  $89.30.  A 
reply  put  in  issue  the  new  matter  alleged  in  the  answer  and  a 
trial  was  had  by  the  consent  of  both  parties  before  the  court 
without  the  interventfon  of  a  jury.  After  hearing  the  evidence 
the  court  made  findings  of  fact  and  conclusions  of  law  in  favor 
of  the  plaintiff  and  entered  judgment  accordingly.  From  this 
judgment  the  defendant  appeals,  contending  (1)  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  (2)  that  the  court  erred  in  admitting  in  evidence  cer- 
tain telegrams  which  passed  between  the  plaintiff  and  its  cor- 
respondent in  Chicago,  concerning  the  transactions  referred 
to  in  the  complaint;  (3)  that  the  court  erred  in  overruling  a 
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motion  for  nonsuit;  and  (4)  that  the  findings  of  fact  and  con- 
clusions of  law  are  not  supported  by  the  testimony,  and  are 
not  separately  stated.  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of  Cake  & 
Cake,  with  an  oral  argument  by  Mr,  Harry  Marion  Cake, 

For  respondent  there  was  a  brief  over  the  name  of  Dolph, 
Mallory,  Simon  &  Gearin,  with  an  oral  argument  by  Mr,  John 
M,  Oearin. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  The  contention  that  the  complaint  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action,  because  the  number  of 
pounds  of  cotton  in  a  bale,  or  the  aggregate  number  of  pounds 
bought  or  sold  by  the  plaintiff  on  defendant's  account,  or  the 
price  per  bale,  is  not  stated,  comes  too  late  after  verdict.  The 
pleadings  are  framed,  and  the  trial  evidently  proceeded,  on  the 
assumption  that  a  bale  of  cotton  on  the  exchange  and  in  the 
market  contains  500  pounds.  The  complaint  avers  that  100 
bales  at  so  much  per  pound  amounted  to  a  certain  sum  and  the 
answer  contains  substantially  a  similar  averment.  It  is  alleged 
in  the  answer  that  by  plaintiffs  closing  out  the  transaction  on 
February  1,  1904,  instead  of  on  the  18th  of  that  month,  the 
defendant  lost  the  difference  between  $0.1399  and  $0.1387  per 
pound  on  100  bales,  to  wit,  $60 — a  result  which  could  be  ob- 
tained only  by  assuming  that  a  bale  of  cotton  contains  500 
pounds.  In  addition  to  this,  a  statement  of  account  was  ren- 
dered to  the  defendant  by  the  plaintiff  in  which  the  transac- 
tion between  the  parties  was  set  out  in  a  similar  manner. 

2,  The  telegrams  offered  and  admitted  in  evidence  were  com- 
petent as  tending  to  show  that  the  transaction  between  plaintiff 
and  defendant  contemplated  an  actual  and  bona  fide  sale  and 
purchase  of  cotton  and  was  not  a  mere  dealing  in  differences. 
The  plaintiff  had  a  leased  wire  from  Chicago  to  its  office  in  . 
Portland,  by  means  of  which  the  telegrams  were  sent  direct  to 
its  agent  and  memoranda  made  of  them.  When  the  plaintiff 
received  the  order  of  January  15,  1904,  from  defendant,  to  sell 
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100  bales  of  July  cotton,  it  immediately  wired  to  its  agents, 
Logan  &  Bryan,  who  had  offices  in  Chicago  and  New  York: 
'•'Sell  100  July  cotton/'  and  when  it  received  the  order  to  buy 
on  February  1,  it  wired  them :  **Buy  100  July  cotton  market/' 
The  telegrams  offered  were  the  original  memoranda  made  at 
the  time,  and  were  competent  evidence  for  the  purpose  stated. 
3.  A  contention  is  made  that  the  pleadings  and  evidence  show 
that  the  transactions  between  plaintiff  and  defendant  were 
merely  dealings  in  futures  or  a  gambling  in  differences,  and  that 
no  actual  purchase  or  sale  of  a  commodity  was  contemplated, 
but  the  understanding  was  that  a  settlement  was  to  be  made  on 
the  differences  in  the  market  quotations  from  day  to  day  until 
the  deal  was  closed,  and  therefore  the  transaction  was  illegal 
and  void,  and  will  not  be  enforced  by  the  courts.  No  such  facts 
are  pleaded  in  the  answer,  nor  was  any  request  made  for  findings 
to  that  effect.  The  answer  and  requested  findings  assume  and 
state  that  a>  sale  of  cotton  was  made  by  plaintiff  on  defendant's 
account  "on  the  New  York  Cotton  Exchange,''  and  the  evidence 
is  all  to  the  effect  that  the  transaction  was  actual  and  bona 
fide.  The  witnesses  for  the  plaintiff,  and  there  was  no  contra- 
diction of  them,  testify  that  the  transactions  between  plaintiff 
and  defendant  were  actual  and  bona  ^e^e  sales  of  cotton  on  the 
New  York  Cotton  Exchange;  that  plaintiff  had  a  private  wire 
from  its  office  in  Portland  to  its  agents  in  Chicago,  and,  when 
an  order  was  given  it  to  sell  or  buy,  it  telegraphed  the  order  to 
them  and  they  executed  it  on  the  exchange,  and  the  price  of  the 
execution  was  wired  back  to  the  plaintiff.  It  therefore  appears 
that  the  purchase  and  sale  made  by  the  plaintiff  on  defendant's 
account  was  an  actual  and  bona  fide  transaction  on  the  New 
York  Cotton  Exchange  and  presumably  in  accordance  with  its 
rules  and  regulations.  Such  transactions  have  been  uniformly 
held  valid  and  legal  on  their  face,  and  not  mere  wagering  con- 
tracts or  dealing  in  differences,  and  the  burden  of  proving  that 
they  are  invalid,  as  a  mere  cover  for  differences,  is  on  the  party 
who  makes  the  assertion,  and  defendant  offered  no  evidence  on 
that  subject:  Chicago  Board  of  Trade  v.  Christie  0,  &  8.  Co. 
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198  U.  S.  236  (25  Sup.  Ct.  637:  49  L.  Ed.  1031);  Clews  v. 
Jamiesan,  182  U.  S.  461  (21  Sup.  Ct.  845:  45  L.  Ed.  1183); 
Bangs  v.  Jlomick  (C.  C),  30  Fed.  97;  Henning  v.  Beyle 
(C.  C),  112  Fed.  397.  We  are  of  the  opinion  that,  under  the 
facts  of  this  case,  the  court  could  not  declare  the  transaction 
to  be  illegal  and  void. 

4.  The  contention  that  the  findings  of  fact  are  insufficient 
))ecause  the  weight  of  the  bales  of  cotton  alleged  to  have  been 
bought  and  sold  by  plaintiff  on  defendant's  account,  either 
singly  or  in  the  aggregate,  is  not  given,  is  disposed  of  by  what 
has  already  been  said  about  the  sufficiency  of  the  complaint. 
There  is  no  difficulty,  as. we  read  the  findings,  in  ascertaining 
from  them  what  the  findings  of  fact  were  or  the  conclusions  of 
law  which  the  court  drew  from  such  facts,  and  this  is  all  the 
statute  requires  when  it  provides  that  the  findings  of  fact  and 
conclusions  of  law  shall  be  separately  stated :  Weissman  v.  Rus- 
sell, 10  Or.  73. 

There  was  no  dispute  as  to  the  second  cause  of  action,  and 
plaintiff  was  not  required  to  prove  it.  The  complaint  sets  out 
the  facts  constituting  the  cause  of  action  and  alleges  a  balance 
due  it  thereon  of  $55.45;  the  answer  pleads,  as  a  counterclaim 
thereto,  that  there  is  a  balance  of  $89.30  in  plaintiff's  hands, 
of  money  advanced  by  defendant  "over  and  above  the  sum  of 
$55.45,  due  and  owing  to  the  plaintiff,"  for  which  judgment  is 
demanded,  and  when  plaintiff  commenced  to  offer  evidence  in 
support  of  its  cause  of  action  the  defendant's  counsel  stated: 
"We  do  not  dispute  that." 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affibmed. 

Argrued   17   January,   decided   29   January,    1907. 

8EAB8  V.  MXTIiTNOMAH  OOTJKTT. 

88  Pac.  622. 

Statutes — Embrgbnct  Clause — Construction  of  Referendum  Amend- 
ment TO  State  Oonbtitution. 

The  Initiative  and  referendum  amendment  of  1902  to  Section  1  of 
Article  IV  of  the  Constitution  of  Oresron,  reserving  to  the  people  the  rl^ht 
to  reject  any  act  of  the  lesrlslature,  "except  as  to  laws  necessary  for  the 
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immediate  preservation  of  the  publfc  peaoe,  health  or  safety,"  must  be 
read  In-  connection  with  and  as  a  part  of  Section  28  of  the  same  article, 
providing'  that  no  act  shaU  take  effect  until  ninety  days  from  the  end  of 
the  session  at  which  it  was  passed,  except  in  case  of  an  emergency,  which 
must  be  declared  in  the  act,  the  effect  of  which  is  that  only  those  acts 
can  immediately  go  into  effect  that  are  declared  by  the  legislature  in  the 
act  itself  to  be  necessary  for  the  immediate  preservation  of  the  publicr 
peaoe.  health  or  safety. 

The  act  of  1903,  granting  to  a  certain*  class  of  circuit  Judges  an 
increased  salary,  passed  with  an  emergency  clause  reciting  that  whereas 
the  compensation  of  certain  Judges  was  inadequate  an  emergency  was 
declared,  and  the  act  should  take  effect  on  its  approval  (Laws  Sp.  Sess. 
1903.  p.  14 — ,  I  2),  did  not  take  effect  on  its  approval  by  the  governor, 
since  the  emergency  clause  did  not  declare  the  act  to  be  necessary  for  the 
Immediate  preservation  of  the  public  peace,  health  or  safety,  as  required 
by   the   constitutional   amendment   of   1902. 

From  Maltnomah:  Thomas  A.  MoBride,  Jxidge. 

Statement  by  Mu.  Justice  Eakin. 

This  is  an  action  brought  by  Alfred  F.  Sears,  Jr.,  against 
Multnomah  County  to  recover  an  amount  of  salary  as  circuit 
judge,  claimed  to  be  due  from  December  24,  1903,  to  January 
31,  1904,  under  Section  2926  of  B.  &  C.  Comp.,  as  amended  De- 
cember 24,  1903  (Laws  Sp.  Sess.  1903,  p.  14),  granting  to  cer- 
tain circuit  judges  $1,000  per  annum  additional  salary  to  be  paid 
by  the  county,  this  being  salary  for  part  of  the  time  prior  to 
the  expiration  of  90  days  after  the  adjournment  of  the  legisla- 
ture. Appellant  is  contesting  the  payment  thereof  for  the  reason 
that  the  act  providing  for  the  salary  contains  no  sufficient  emer- 
gency clause  to  become  effective  from  the  date  of  its  approval.  A 
demurrer  to  this  complaint  was  filed  and  overruled  by  the  court, 
and  judgment  rendered  for  the  respondent  for  want  of  an 
answer,  from  which  judgment  this  appeal  is  taken. 

The  case  was  submitted  on  briefs  under  the  proviso  of  Rule 
16:  36  Or.  587,  600.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Williams, 
Wood  cO  Linthicum. 

For  respondent  there  was  a  brief  over  the  name  of  Charles 
Henry  Carey. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 
There  is  practically  but  one  question  involved  here.    That  i^ 
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whether  the  emergency  clause  in  the  amendment  of  Section  292(5, 
B.  &  C.  Comp.,  approved  December  24,  1903  (Sp.  Laws  1903, 
p.  14),  is  such  as  to  render  the  law  effective  from  that  date.  The 
emergency  clause  of  that  act  reads  as  follows,  viz. : 

**Wliereas,  the  compensation  of  judges  in  judicial  districts 
composed  of  one  county  only,  is,  under  the  present  law,  inade- 
quate, an  emergency  is  declared,  and  this  act  shall  take  effect 
upon  its  approval  by  the  Governor." 

This  emergency  clause  in  the  amendment  of  Section  2926 
was  evidently  intended  as  a  compliance  with  the  requirements 
of  Section  28  of  Article  IV  of  the  constitution,  and  is  sufficient 
under  that  section  if  it  is  not  affected  by  the  amendment  of 
Section  1  of  that  article,  adopted  June  2,  1902,  which  provides, 
among  other  things: 

"The  people  reserve  to  themselves  *  *  power  at  their  own 
option  to  approve  or  reject  at  the  polls  any  act  of  the  legislative 
assembly.  *  *  The  second  power  is  the  referendum,  and  it  may 
be  ordered  (except  as  to  laws  necessary  for  the  immediate 
preservation  of  the  public  peace,  health  or  safety),  either  by 
petition,  etc. 

"Referendum  petitions  shall  be  filed  with  the  Secretary  of 
State  not  more  than  ninety  days  after  the  final  adjournment  of 
the  session  of  the  legislative  assembly." 

This  court,  in  KadderJy  v.  Portland,  44  Or.  118,  147  (74  Pac. 
720),  in  speaking  of  the  exception  made  in  the  amendment  of 
Section  1  of  Article  IV  of  the  constitution,  namely,  laws  "neces- 
sary for  the  immediate  preservation  of  the  public  peace,  health 
or  safety,"  say  that  the  legislature  might  put  them  in  operation 
through  an  emergency  clause  as  provided  by  Section  28  of  Ar- 
ticle IV  of  the  constitution  or  allow  them  to  become  laws  with- 
out an  emergency  clause,  the  necessity  or  expediency  of  either 
course  being  matter  for  its  exclusive  determination,  but  '*aa  to 
all  other  laws  the  amendment  applies,  and  they  cannot  be  made 
to  go  into  operation  for  90  days  after  the  adjournment  of  the 
session  at  which  they  were  adopted,  or  until  after  approval  by 
the  people,  if  the  referendum  is  invoked."  Counsel  for  re- 
spondent claims  that   the  decision   of  this  point  was  not  an 
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essential  one  in  the  Kadderly  Case,  questions  its  correctness, 
and  seeks  to  have  it  re-examined  by  the  court  at  this  time. 

It  is  claimed  by  the  appellant  that  the  emergency  clause  that 
will  authorize  an  act  to  take  effect  upon  its  approval  must  be 
such  an  emergency  as  comes  within  the  exception  contained  in 
the  amendment  of  said  Section  1  above  quoted.  Respondent 
claims  that  this  amendment  of  Section  1  does  not  affect  Section 
28  of  Article  lY,  and  that  the  legislature  may  still  give  imme- 
diate effect  to  any  act,  by  the  terms  of  Section  28,  to  which  it 
applied  previous  to  the  amendment  of  Section  1.  We  think 
that  to  put  such  a  construction  upon  the  amendment  of  Section 
1  would  violate  its  true  purpose  and  intent.  Respondent  relies 
upon  State  v.  Bacon,  14  S.  D.  403  (85  N.  W.  605),  which,  in 
passing  upon  a  similar  constitutional  provision,  holds,  in  effect, 
that  the  amendment  of  Section  1  of  Article  IV  should  have  read 
into  it  Section  28  of  that  article,  viz.,  that  the  exception  in  that 
amendment  of  1902  of  Section  1  of  Article  IV  should  be  inter- 
preted as  though  it  read :  ^'Except  as  to  laws  necessary  for  the 
immediate  preservation  of  the  public  peace,  health  or  safety,  and 
except  also  such  laws  as  are  passed  with  an  emergency  clause  as 
provided  in  Section  28."  We  cannot  give  our  consent  to  this  con- 
struction of  the  amendment,  but  rather  hold  that  the  exception 
in  the  amendment  should  be  read  into  Section  28  of  Article  IV. 
Otherwise  the  reservation  in  the  amendment  that  "the  people  re- 
serve power  at  their  own  option  to  approve  or  reject  at  the  polls 
any  act  of  the  legislative  assembly"  would  be  rendered  futile. 
Tims,  instead  of  leaning  "in  favor  of  that  construction  which  will 
render  every  word  operative,"  as  suggested  in  the  case  of  State  v. 
Bacon,  the  effect  would  be  to  make  the  amendment  idle  and  nug- 
atory. We  believe  the  amendment  makes  its  own  exceptions,  and, 
if  those  conflict  with  Section  28  of  Article  IV,  they  will  consti- 
tute a  limitation  upon  it  to  that  extent. 

That  an  act  may  take  effect  under  a  general  emergency 
clause,  and  yet  be  subject  to  the  referendum,  is  clearly  contrary 
to  the  intent  of  the  amendment,  and  would  produce  disastrous 
results.    The  clause  in  the  amendment  which  reads, 
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*'Any  measure  referred  to  the  people  shall  take  effect  and 
become  the  law  when  it  is  approved  by  a  majority  of  the  votes 
cast  thereon,  and  not  otherwise/* 

clearly  means  that  a  law  upon  which  the  referendum  is  in- 
voked cannot  take  effect  prior  to  its  approval  by  the  vote;  and 
consequently  no  act  that  is  subject  to  the  referendum  can  be 
made  to  go  into  operation  for  90  days  after  the  adjournment  of 
the  session  or  its  approval  by  vote. 

Therefore  we  conclude  that  if  the  act  comes  within  the 
amendment  of  Section  1  of  Article  IV  of  the  constitution,  and 
the  legislature  desires  to  have  it  take  effect  upon  its  approval, 
it  must  so  declare,  and  set  it  forth  in  the  preamble  or  body  of 
the  act,  and,  as  the  emergency  clause  contained  in  this  act  does 
not  pretend  to  bring  it  within  the  exception  of  the  amendment 
of  Section  1  of  Article  IV,  it  cannot  operate  to  give  it  im- 
mediate effect,  and  therefore  it  became  effective  90  days  from 
the  approval  thereof  by  the  Governor,  and  the  demurrer  to  the 
complaint  should  have  been  sustained. 

It  follows  from  these  considerations  that  the  judgment  should 
be  reversed,  and  it  is  so  ordered.  Sevebsbd. 


Argued  15  January,  decided  29  January,   1907. 

STATE  V.  THOMPSON. 

88  Paa  683. 

Homicide— AD1CI88IBILITT  of  D'tino  Declarations. 

1.  Where  a  statement  as  to  the  circumstances  of  an  affray  was  made 
by  the  Injured  person  after  belnfir  told  by  his  physician  that  he  could  not 
recover  unless  by  a  rare  chapoe  after  a  sursrical  operation,  and  within  a 
few  minutes  the  person  died  from  the  wounds  received,  the  statement  Is 
admissible  as  a  dylnflr  declaration  made  under  a  realization  of  impending 
death,  although  he  agreed  to  submit  to  the  operation. 

Self  Defense — Evidence  of  Desperate  Character  of  Deceased.* 

2.  On  a  trial  for  homicide  defended  on  the  ground  of  self  defense, 
proof   that   decedent   was   a   violent   and   dangerous   man,    is   competent. 


•Note. — The  subject  of  the  admissibility  of  evidence  of  threats, 
which,  as  stated  in  this  opinion,  is  substantially  the  same  as  the 
admissibility  of  evidence  of  violent  and  dangerous  disposition,  is  exten- 
sively considered  in  notes  to  State  v.  Tolla,  3  L.  R.  A.  (N.  S.)  528-527 
and  Commonwealth  v.  Tircinaki,  4  A.  &  E.  Ann.  Cas.  388-339:  2  L>.  R.  A. 
(N.  S.)   102-104.  Rbpoetbb. 
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whether  the  same  was  known  to  accused  or  not,  to  aid  the  Jury  in  deter- 
mining who  was  the  assessor  In  the  difficulty  resulting  in  the  homicide, 
and  the  probable  nature  of  the  assault  made  by  decedent  on  accused,  if 
«n  assault  was  made ;  and  such  evidence  should  not  be  limited  to  the  single 
question,  who  commenced  the  affray. 

P>om  Gilliam:  William  L.  Bradshaw,  Judge. 
Joseph  Thompson  was  convicted  of  murder  in  the  second  de- 
gree, and  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Bomerman 
&  Snover  and  Huntington  dc  WUson,  with  an  oral  argument  by 
Mr.  HoUis  S.  WiUon. 

For  the  State  there  was  a  brief  over  the  names  ot  A.  M.  Craw- 
ford.  Attorney  General,  and  Frank  Menefee,  District  Attorney, 
with  an  oral  argument  by  Mr,  Menefee. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  The  defendant  was  indicted,  tried  and  convicted  of  murder 
in  the  second  degree  for  the  killing  of  one  Alex  Goericke  by 
stabbing  him  with  a  knife,  and  appeals,  assigning  as  error  the 
admission  in  evidence  of  the  dying  declaration  of  Goericke,  and 
an  instruction  that  evidence  that  Goericke  was  a  dangerous  and 
desperate  man  was  admitted  only  as  bearing  on  the  question  of 
who  was  the  aggressor  in  the  affray  resulting  in  his  death.  The 
killing  is  admitted,  but  defendant  claims  and  offered  evidence 
tending  to  show  that  he  was  assaulted  by  the  deceased,  who  was 
a  dangerous  and  quarrelsome  man,  with  a  butcher  knife,  and 
that  he  acted  in  his  own  lawful  self-defense  and  to  save  his  own 
life.  The  difficulty  occurred  about  noon  on  the  29th  of  Decem- 
ber, 1904.  A  physician  was  summoned  to  attend  the  deceased, 
and  arrived  at  the  place  of  the  affray  sometime  between  4  and 
5  o'clock  in  the  afternoon.  He  found  the  deceased  suffering  from 
a  wound  in  the  abdomen  through  which  the  muscles  were  pro- 
truding and  directed  that  he  be  taken  to  Condon,  a  distance 
of  10  or  12  miles,  for  treatment,  where  he  arrived  about  11  or 
12  o'clock  at  night,  as  the  surgeon  says,  in  practically  a  dying 
condition.  After  examining  his  wounds,  the  surgeon  told  him 
that  he  thought  his  case  hopeless,  that  his  only  chance  laid  in  an 
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operation,  and  inquired  if  he  was  willing  to  take  it,  and  he 
replied  that  he  was.  He  was  told  by  the  surgeon  that  he  would 
probably  not  come  out  from  under  the  influence  of  the  anajs- 
thetic,  and  was  asked  if  he  desired  to  make  a  statement,  to  which 
he  replied  in  the  afiirmative.  His  statement  was  then  taken 
down  in  writing  and  signed  by  him.  He  died  16  or  20  minutes 
later  while  the  anaesthetic  was  being  administered.  There  was 
no  evidence  from  any  declarations  of  the  deceased  or  otherwise 
that  he  had  any  hope  of  recovery  at  the  time  he  made  the  state- 
ment. To  all  inquiries  upon  that  subject  he  replied:  "I  donH 
know;  the  doctor  may  know/'  or  "the  doctor  can  tell  you.'* 
Under  these  circumstances  we  think  the  dying  declaration  was 
properly  admitted  in  evidence:  State  v.  Fletcher,  24  Or.  295 
(33  Pac.  575) ;  State  v.  Gray,  43  Or.  446  (74  Pac.  927).  The 
deceased  was  suffering  at  the  time  from  a  mortal  wound  from 
which  he  died  a  few  minutes  later.  His  physician  had  advised 
him  that  his  case  was  hopeless,  and  that  he  would  probably  die 
under  the  anaesthetic  which  was  about  to  be  administered.  It 
was  with  this  knowledge  that  the  statement  was  made,  and  it 
was  manifestly  under  a  sense  of  impending  death,  and  when  he 
had  no  hope  or  expectation  of  recovery.  The  fact  that  he  was 
willing  to  take  the  only  chance  held  out  to  him  by  the  surgeon 
does  not  indicate  that  he  expected  to  recover. 

2.  But  the  court  was  in  error  in  limiting  the  eflPect  of  the 
evidence  of  the  dangerous  and  desperate  character  of  the  de- 
ceased to  the  single  question  as  to  who  was  the  assailant  or  the 
aggressor  in  the  difficulty  which  resulted  in  his  death.  There 
was  evidence,  as  the  bill  of  exceptions  states,  tending  to  show 
that  the  defendant  acted  in  self-defense,  and  in  such  case  proof 
that  the  deceased  was  a  violent  and  dangerous  man  is  competent, 
whether  known  to  the  defendant  or  not,  for  the  purpose  of  aid- 
ing the  jury  in  determining  who  was  in  fact  the  aggressor,  and 
the  nature  and  character  of  the  assault,  if  one  was  made  by  the 
deceased.  For,  as  said  by  Mr.  Wigmore:  "One's  persuasion 
will  be  more  or  less  affected  by  the  character  of  the  deceased; 
it  may  throw  much  light  on  the  probabilities  of  the  deceased's 
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action^' :  1  Wigmore,  Evidence,  §  63.  To  prove  the  dangerous 
and  desperate  character  of  a  deceased,  of  course,  does  not  tentl 
to  prove  the  commission  of  an  unlawful  act  by  him,  but  it  does 
increase  the  prpbability  of  the  other  evidence  tending  to  show 
that  he  commenced  the  affray,  and  that  his  attack  was  felonious 
and  intended  to  do  the  defendant  great  bodily  harm.  The  claim 
that  the  defendant  acted  in  self-defense,  if  indicated  by  the 
other  evidence,  would  be  more  readily  believed  concerning  a 
violent  and  dangerous  man  than  a  peaceable  and  quiet  one,  and 
any  mind  searching  for  the  truth  and  in  doubt  would  naturally 
be  affected  by  such  evidence.  The  defendant's  knowledge  or 
want  of  knowledge  of  the  deceased's  character  can  have  nothing 
to  do  with  its  value  as  evidence  for  the  purpose  stated.  Its 
object  was  to  render  more  probable  the  other  evidence  in  the 
case  which  tended  to  show  that  the  deceased  was  the  aggressor, 
and  that  the  nature  of  his  attack  was  such  as  to  justify  the  de- 
fendant in  resorting  to  violence  to  repel  it  or  to  save  his  own 
life,  and  is  not  affected  in  the  slightest  by  the  defendant's 
previous  knowledge.  Its  value  comes  from  the  fact  that  the 
deceased  was  one  who  was  apt  or  likely  to  do  what  is  imputed 
to  him,  and  not  from  the  defendant's  knowledge  of  such  fact. 
The  rule  in  reference  to  the  admissibility  and  use  of  evidence  in 
a  homicide  case  tending  to  show  that  the  deceased  was  a  des- 
perate and  dangerous  man  is  practically  the  same  as  that  reg- 
ulating the  admission  of  uncommunicated  threats  made  by  him, 
and  in  the  latter  case  Lord,  J.,  said :  ** Where  the  circumstances 
raise  a  question  of  self-defense,  evidence  of  uncommunicated 
threats  recently  made  are  admissible  for  the  purpose  of  show- 
ing the  motive  of  the  deceased,  and  the  nature  and  character 
of  the  assault":  State  v.  TaHer,  26  Or.  38  (37  Par.  53).  Proofs 
of  threats,  or  that  the  deceased  was  a  violent  and  dangerous 
man,  are  competent  in  a  homicide  case  to  show  the  probability 
of  the  acts  charged  against  the  deceased,  whether  known  to  the 
defendant  or  not.  Where  the  threats  have  been  communicated, 
or  the  desperate  and  dangerous  character  of  the  deceased  is 
known  to  the  defendant,  such  evidence  may  be  used,  not  only 

19  Or. 4 
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to  show  the  probability  of  the  acts  imputed  to  the  deceaiied,  but 
also  the  defendant's  api)rehension  of  danger  when  he  acted  upon 
appearances  not  wholly  justified  by  the  facts:  1  Wigmore,  Evi- 
dence, §g  G3,  110.  Because  the  instruction  as  given  limited  the 
application  of  the  evidence  in  question  to  the  single  matter  as 
to  who  was  the  assailant,  it  was  erroneous,  and  the  error  was  not 
cured  by  any  other  instructions. 

Judgment  reversed,  and  new  trial  ordered.  Reversed. 


Decided  29  January.  1907. 
LEEDY  f.  WOOD. 

88  Pac.   585. 

Bills  and  Notes — Example  of  an  Answer  Not  Sufticibntly  Stating 
Failure  of  Consideration. 

An  answer  in  an  action  on  notes  erivcn  for  the  price  of  a  mln'ng 
c'afm,  which  allegred  that  the  claim  had  been  located  by  a  third  person 
since  deceased;  that  the  makers  desired  to  purchase  the  claim;  that  the 
payee  represented  that  he  was  the  owner  and  entitled  to  the  possession 
thereof,  and  that  he  ae^reed  to  convey  the  same  to  the  makers ;  that,  when 
the  representations  were  made,  the  makers  found  that  the  deed  from  the 
third  person  as  recorded  erroneously  described  the  claim;  that  the  payee 
represented  that  the  deed  executed  to  him  by  the  third  person  correctly 
described  the  claim;  and  that  the  error  resulted  from  an  error  committed 
in  recording  the  deed,  without  allegring  that  the  payee  aerreed  to  deliver 
to  the  makers  the  deed  executed  by  the  third  person,  or  averring:  that 
the  payee  promised  that  he  would  have  the  deed  re- recorded,  was  insuf- 
ficient on  demurrer  for.  If  the  third  person's  deed  was  not  to  be  re-recorded, 
any  representations  made  by  the  payee  to  the  makers  as  to  how  the  error 
in  the  description  occurred,  however  false,  were  immaterial. 

From  Grant:  George  E.  Davis,  Judge. 

Action  on  promissory  notes,  resulting  in  a  judgment  for 
plaintiff.  The  case  was  submitted  on  briefs,  under  the  proviso 
of  Rule  16:  35  Or.  587,  000.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  W,  G. 
Drowley  and  Errctt  HicJcs. 

For  respondent  there  was  a  brief  over  the  name  of  Cattanarh 
<{•  Wood. 
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Mr.  J I  stick  Mooke  delivered  the  opinion  of  the  court. 

This  is  an  action  by  A.  D.  Leedy  against  T.  H.  Wood  and 
S.  Taylor  to  recover  on  four  promissory  notes,  executed  by  the 
defendants,  June  22,  1905,  to  A.  D.  Leedy,  trustee,  each  for 
the  sum  of  $50  and  payable  respectively  September  1,  1905, 
November  1  of  that  year,  January  1,  1906,  and  March  1  of  the 
latter  year,  with  interest  after  maturity  at  the  rate  of  10  per 
cent  per  annum,  and  containing  a  stipulation  to  pay  a  reasonable 
sum  as  attorney's  fees  in  case  action  was  instituted  thereon. 
The  complaint,  containing  four  causes  of  action,  averred  that, 
nrior  to  the  commencement  thereof,  the  notes  mentioned  were 
assigned  to  plaintiff,  who  is  the  owner  and  holder  thereof,  and 
demanded  judgment  for  the  amount  due,  and  $50  as  attorney's 
fees.  The  answer  denied  the  material  allegations  of  the  com- 
plaint, and,  eliminating  the  parts  that  might  have  been  stricken 
out  on  motion,  averred,  in  eflPect,  in  each  cause  of  action,  that 
about  August  31,  1885,  one  W.  F.  Smith,  Sr.,  located  on  the 
unpatented  mining  ground  of  the  United  States  a  placer  claim, 
described  as  follows:  The  S.  |  of  lot  2  in  section  6,  township 
14  S.,  of  range  32  E.,  in  Grant  County;  that  the  defendants 
desired  to  purchase  that  claim  and  to  "secure  a  full,  complete, 
legal,  possessory  and  record  title  thereto,''  and  the  plaintiff, 
knowing  their  wishes  in  this  respect,  represented  to  them  that 
he  was  the  sole  owner  of  the  premises;  that  he  held  such  title 
thereto  against  all  parties,  except  the  United  States,  and  wa^ 
entitled  to  the  possession  of  the  claim,  which  the  locator  had 
conveyed  to  him,  and  which  he  would  sell  and  convey  to  the  de- 
fendants, invest  them  with  the  title  which  they  desired,  and 
place  them  in  possession  of  the  premises,  in  consideration  of 
$1,050,  of  which  sum  $100  was  to  be  paid  down  and  the  re- 
mainder in  installments  of  $50  each,  the  first  payable  Septem- 
ber 1,  1905,  and  the  others,  respectively,  every  two  months 
thereafter,  the  deferred  payments  to  be  evidenced  by  pronir 
issory  notes;  that  at  tho^  time  such  representations  wore  made, 
the  defendants  searched  the  public  records  of  Grant  County  and 
found  that  the  deed  executed  by  Smith  to  Leedy  described  the 
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placer  claim  as  situated  in  township  4  S..  instead  of  14;  that, 
plaintiflE's  attention  having  been  called  to  such  defect,  he  rep- 
resented to  the  defendants  that  the  error  in  this  respect  occurred 
in  recording  the  instrument  which,  as  executed,  correctly  de- 
scribed the  premises;  that,  the  defendants  having  demanded  to 
see  the  original  deed  executed  by  Smith,  the  plaintiff  further 
represented  to  them  that  it  had  been  mislaid  and  could  not  be 
found;  that  the  defendants,  believing  all  such  representations, 
relying  thereon,  and  being  induced  thereby,  accepted  plaintiff'© 
offer  to  sell  and  convey  the  claim,  paid  him  the  sum  of  money 
demanded,  executed  to  him  as  trustee  the  promissory  notes  re- 
quired, and  received  from  him  a  quitclaim  deed  of  the  premises; 
that  all  such  representations  were  false,  and  so  known  to  be  by 
the  plaintiff  when  they  were  uttered,  and  were  made  with  intent 
to  deceive  and  defraud  the  defendants;  that  on  June  22,  1905, 
when  the  plaintiff  executed  his  deed  to  the  defendants,  he  had 
no  interest  in  the  mining  claim  or  color  of  title  thereto,  and 
never  was  entitled  to  the  possession  of  the  premises  or  author- 
ized to  sell  or  convey  the  same  and  never  placed  the  defendants 
in  possession  of  any  part  thereof;  that  about  August  1,  1905, 
and  prior  to  the  maturity  of  any  of  the  promissory  notes  men- 
tioned, the  defendants,  having  discovered  that  such*  representa- 
tions were  false,  rescinded  the  contract  and  tendered  to  plaintiff 
a  quitclaim  deed  of  the  premises;  and  that,  in  consequence  of 
such  false  representations,  the  consideration  for  all  the  notes, 
including  those  sued  on,  has  wholly  failed.  A  demurrer  to  the 
new  matter  in  the  answer,  on  the  ground,  inter  alia.,  that  it  did 
not  state  facts  sufficient  to  constitute  a  defense,  having  been 
sustained,  and  the  defendants  declining  further  to  plead,  th^ 
cause  was  tried,  and  judgment  rendered  against  them  for  the 
sums  demanded,  and  they  appeal. 

The  answer  intimates  that,  after  the  plaintiff  executed  to  the 
defendants  a  deed  to  the  placer  mining  claim,  the  locator 
thereof,  W.  F.  Smith,  Sr.,  departed  this  life,  but  whether  or  not 
his  death  occurred  prior  or  subsequent  to  the  alleged  rescission 
of  the  contract  is  not  disclosed.     In  order,  however,  to  make 
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the  defendants'  case  as  strong  as  possible,  we  shall  assume  that 
Smith  died  before  they  discovered  the  alleged  falsity  of  the  plain- 
tiif's  representations,  and  shall  also  take  for  granted  that  the 
deceased  left  no  person  surviving  who  was  competent  or  quali- 
fied to  execute  a  deed  in  his  stead,  so  that  the  only  manner  in 
which  the  defendants  could  have  secured  "a  full,  complete,  legal, 
possessory  and  record  title,'*  as  they  desired,  was  by  having  the 
deed  which  was  executed  to  the  plaintiff  re-recorded.  The  answer 
admits  that  at  the  time  such  representations  were  made,  the 
defendants  discovered  the  defect  in  the  deed  as  recorded,  respect- 
ing the  description  of  the  premises,  and  that,  having  called  the 
plaintiffs  attention  thereto,  he  represented  to  them  that  the 
deed  executed  to  him  by  Smith  correctly  described  the  claim, 
and  that  the  imperfection  mentioned  resulted  from  an  error 
committed  in  recording  the  instrument.  It  is,  therefore,  fairly 
to  be  inferred  from  the  averments  of  the  answer  that  the  defend- 
ants reasonably  expected  that  the  error,  in  the  respect  mentioned, 
would  be  corrected  by  having  the  deed  re-recorded.  The  answer 
does  not  allege  that  the  plaintiff  agreed  to  deliver  to  the  defend- 
ants the  deed  which  he  secured  from  Smith,  so  that  they  could 
have  it  spread  on  the  records,  or  aver  that  plaintiff  promised 
them  that  he  would  have  the  instrument  re-recorded.  The  de- 
fendants knew  when  they  secured  from  plaintiff  a  conveyance  of 
his  interest  in  the  mining  claim  that  the  deed  executed  by  Smith 
to  him,  as  evidenced  by  the  public  record,  did  not  correctly  de- 
scribe the  premises.  If  the  locator's  deed  was  not  to  be  re- 
recorded, any  representations  made  by  the  plaintiff  to  the 
defendants,  as  to  how  the  error  in  the  description  occurred, 
however  false  they  may  have  been,  were  wholly  immaterial.  The 
manner  suggested  is  the  only  way  in  which  the  defendants  could 
have  secured  the  title  to  the  placer  mine  that  they  claim  the 
plaintiff  represented  that  he  held  and  that  he  also  stipulated 
to  give  them,  and,  as  they  did  not  allege  that  he  agreed  to  deliver 
to  them  the  Smith  deed,  or  promise  to  have  it  re-recorded,  the 
answer  fails  to  state  facts  sufficient  to  constitute  a  defense,  and, 
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this  being  so,  no  error  was  committed  in  sustaining  the  demurrer 
interposed  to  that  pleading. 

It  follows  from  these  considerations  that  the  judgment  should 
he  affirmed,  and  it  is  so  ordered.  Affirmed. 


Argued   17   October,   decided   21   November,    1906. 

HUBPHY  V.  SAIfEM. 

87  Paa  532. 

Errob  in  Printing  Oregon  Constitution. 

1.  In  printing  the  Constitution  of  Oregon  in  the  Bellinger  ft  Cotton 
compilation  of  laws,  the  word  "subject."  in  Art.  IV,  i  20,  line  2.  on  page 
41,  has  been  made  plural  instead  of  singular  as  it  appears  In  the  orlg  nal 
enrolled  copy  of  the  constitution. 

Statutes — ^Titlb — Plurality  op  Subjects. 

2.  Sp.  Laws  1903,  p.  337,  was  entitled,  "An  act  to  amend"  certain 
specifled  sections  "of  an  act  entitled  *An  act  to  incorporate  Ihe  Cty  of 
Salem,'  and  to  repeal  an  act  entitled  *An  act  to  Incorporate  the  City  of 
Salem,'  approved  October  15,  1862,  and  an  act  entitled  *An  act  to  Incor- 
porate the  City  of  Salem,'  approved  February  15,  1893,  and  to  repeal  all 
acts  and  parts  of  acts  in  conflict  therewith,'  approved  February  17.  1899, 
and  to  amend."  certain  specifled  subdivisions  of  such  "act  as  amended 
by"  certain  other  sections  "of  an  act  entitled  'An  act  to  amend  [certain 
sections]  of  the  •  •  act,'  approved  February  15,  1901."  Section  1  of 
the  act  of  1903  amended  the  act  Incorporating  the  City  of  Salem  by 
extending  the  territorial  limits  thereof  so  as  to  include  plaintiff's  land. 
Held,  that  the  act  of  1903  was  not  in  violation  of  Const.  Or.  Art.  IV.  S  20. 
requiring  that  every  act  shall  embrace  but  one  subject  which  shall  be 
clearly  expressed  in  its  tlt^e,  etc. 

TrrLEs  or  Amendatory  Acts. 

3.  The  title  to  an  amendatory  act  Is  sufficient  if  it  refers  to  the  par- 
ticular section  it  is  intended  to  alter,  and  it  will  not  violate  Const.  Or. 
Art.  IV,  §20.  requiring  that  every  act  shall  embrace  but  one  subject, 
which  sha'l  be  expressed  In  its  title,  unless  the  provisions  of  the  amend- 
ment are  such  as  could  not  have  been  Included  in  the  original  act  as 
matters  properly  connected  therewith. 

Title  op  Amendatory  Act — Effect  of  Slight  Error — Conbtbuction. 

4.  A  slight  immaterial  error  In  the  title  of  a  legislative  act.  one  that 
evidently  did  not  mislead  or  deceive  any  intelligent  person,  ought  not  to 
be  considered  as  affecting  the  validity  of  such  act. 

Sp.  Laws  1899,  p.  921,  was  entitled  "An  act  to  incorporate  the  City  of 
Salem,"  and  to  repeal  an  act  entitled  "An  act  to  incorporate  the  City  of 
Salem,"  approved  October  — ,  1862,  etc..  and  to  repeal  all  acts  and  parts 
of  acts  in  conflict  "herewith."  Special  Laws  1903,  p.  337,  amending  the 
former  act,  in  purporting  to  set  out  Its  title  Introduced  the  number  "16" 
in  the  space  between  the  word  "October"  and  the  number  "1862"  and 
changed  the  word  "herewith"  to  "therewith."  Held,  that  the  insertion 
of  such  number  and  the  substitution  of  the  word  were  not  such*  d-^fects  as 
should  defeat  the  amendment. 
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Municipal  Cobporationb — Incorporation  Act — ^Alteration — Powbrs 
OF  Taxation — Crbdit. 

5.  Laws  1903,  p.  337,  §23,  amending  the  act  Inoorporatinff  Salem, 
provides  that  the  common  council  shall  not  create  any  debt  or  liability, 
provided  that  at  the  end  of  each  year  an  estimate  shall  be  made  of  the 
actual  revenues  to  be  dertved  from  all  sources,  and  from  the  total  of  that 
estimate  the  total  of  fixed  charsres  shall  be  deducted,  and  the  disburse- 
ments of  the  c'ty  council  shall  be  restricted  to  the  balance;  that  no  debt 
shall  be  contracted  in  excess  of  the  estimated  revenues,  except  in  case  of 
an  emergency,  eta,  and  that  the  Indebtedness  of  the  city  shaU  not  exceed 
120,000.  except  as  provided  by  Section  6,  which  authorizes  the  contracting 
of  indebtedness  for  the  purpose  of  obtaining  control  of  public  utilities. 
Held,  that  such  act  Is  not  in  violation  of  Const.  Or.  Art.  XI,  f  6,  providing 
that  acts  for  the  Incorporation  of  cities  and  towns  shall  restrict  their 
powers  of  taxation,  borrowincr  money,  contracting  debts,  and  loaning  their 
credit,  for  evidently  there  Is  a  restriction  provided  here  that  seemed  suffi- 
cient to  the  legislature. 

From  Marion:  William  Galloway,  Judge. 
Suit  by  J.  E.  Murphy  against  the  City  of  Salem.     From  a 
judgment  in  favor  of  defendant,  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  with  oral  arguments  by  Mr 
William  Henry  Holmes  and  Mr.  Myron  Edwin  Pogue. 

For  respondents  there  was  a  brief  over  the  names  of  Tilmon 
Ford  W,  T.  Slater,  W.  M.  Kaiser  and  John  H.  McNary,  with 
oral  arguments  by  Mr.  Ford  and  Mr.  McNary. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  by  J.  E.  Murphy  against  Charles  Lembcke, 
John  W.  Koland  and  W.  J.  Culver,  as  assessor,  clerk  and  sherilf, 
respectively,  of  Marion  County,  and  also  against  the  City  of 
Salem,  to  enjoin  the  assessment  of  plaintiff's  real  property  and 
the  levy  thereon  or  the  collection  therefrom  of  any  municipal 
tax,  and  involves  the  constitutionality  of  an  act  of  the  legisla- 
tive assembly  (Sp.  Laws  1903,  p.  337),  attempting  to  amend 
the  charter  of  that  city  so  as  to  include  within  its  boundaries 
plaintiff's  premises,  containing  about  23  acres  of  farm  land  and 
having  thereon  a  dwelling  house,  barn,  outbuildings  and  a  tile 
factory.  The  cause  was  tried  on  an  agreed  statement  of  facts, 
resulting  in  a  decree  dismissing  the  suit,  and  plaintiff  appeals. 

It  is  maintained  by  his  counsel  that  the  title  of  the  act  re- 
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ferred  to  contravenes  Section  20  of  Article  IV  of  the  organic 
law  of  the  state,  in  that  it  is  insuflBcient  to  support  the  pro- 
visions of  the  attempted  enactment.  The  act  complained  of  is 
entitled  as  follows: 

"An  act  to  amend  Sections  two  (2),  five  (5),  six  (6),  eight 
(8),  ten  (10),  fifteen  (15),  twenty-three  (23),  twenty-five  (25) 
and  seventy-four  (74),  of  an  act  entitled  'An  act  to  incorporate 
th«  City  of  Salem,  and  to  repeal  an  act  entitled  An  act  to 
incorporate  the  City  of  Salem,  approved  October  15,  1862,  and 
an  act  entitled  An  act  to  incorporate  the  City  of  Salem,  ap- 
proved February  15,  1893,  and  to  repeal  all  acts  and  parts  of 
acts  in  conflict  therewith,'  approved  February  17,  1899 ;  and  to 
amend  subdivisions  nine  (9)  and  fourteen  (14)  of  Section  six 
(6)  and  Sections  five  (5),  fifteen  (15),  twenty-five  (25)  and 
seventy-four  (74)  of  said  act  as  amended  by  Sections  one  (1), 
two  (2),  three  (3),  four  (4),  five  (5)  and  ten  (10)  of  an  act 
entitled  'An  act  to  amend  Section  five  (5),  subdivisions  nine 
(9)  and  fourteen  (14)  of  Section  six  (6),  and  Sections  fifteen 
(15),  twenty-five  (25),  twenty-seven  (27),  thirty-one  (31), 
forty-seven  (47),  sixty-one  (61)  and  seventy-four  (74)  of  the 
aforesaid  act,'  approved  February  15,  1901/' 

The  clause  of  the  fundamental  law  so  claimed  to  have  been 
infringed  is  ])ublished  as  follows: 

"Every  act  shall  embrace  but  one  subject,  and  matters  prop- 
erly connected  therewith,  which  subjects  shall  be  expressed  in 
the  title.  But  if  any  subject  shall  be  embraced  in  an  act  which 
shall  not  be  expressed  in  the  title,  such  act  shall  be  void  only  as 
to  so  much  thereof  as  shall  not  be  expressed  in  the  title": 
Const.  Or.  Art.  lY,  §  20  (B.  &  C.  Comp.  p.  41). 

The  act  under  consideration,  so  far  as  deemed  material,  is  as 
follows : 

"Section  1.  That  Section  two  (2)  of  the  said  act  incorporat- 
ing the  said  City  of  Salem,  Oregon,  be  amended  so  as  to  read  as 
follows : 

'Sec.  2.  The  limits  of  the  said  city  shall  be  as  follows/ — 
setting  out  the  boundaries  of  the  city  as  given  in  the  act  of 
February  17,  1899:  Laws  1899,  p.  921. 

Provided,  that  on  and  after  the  first  day  of  October,  1903, 
the  limits  of  said  city  shall  be  as  follows" — particularly  describ- 
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ing  the  boundaries  so  as  to  include,  with  other  premises,  plain- 
tiff's land. 

1.  It  is  stated  in  the  brief  of  plaintiff's  counsel  that  the 
framers  of  the  constitution,  in  the  clause  thereof  hereinbefore 
quoted,  having  selected  the  word  "subjects,"  which  must  be  ex- 
pressed in  the  title  of  an  act,  the  plural  form  thus  adopted 
necessitated  a  declaration  in  the  title  in  question  that  the  act 
incorporating  the  City  of  Salem  was  not  only  to  be  amended,  but 
that  the  boundaries  of  the  municipality  were  also  to  be  enlarged. 
A  very  ingenious  argument,  founded  on  the  use  of  the  word 
''subjects"  was  rendered  ineffectual  at  the  trial  by  an  examina- 
tion of  the  enrolled  copy  of  the  constitution  which  discloses  that 
the  singular  form  only  of  that  word  is  there  used,  and  that  a 
mistake  has  been  made  in  publishing  this  clause  of  the  organic 
law.  It  will  be  remembered  that  the  author  of  the  act  now 
under  consideration  in  framing  the  bill  set  out  in  Section  2 
thereof  the  entire  section  of  the  same  number  as  it  then  existed 
(Laws  1899,  p.  921),  and  also  displayed  the  section  as  it  was 
to  be  amended.  The  degree  of  care  manifested  in  thus  pre- 
senting the  original  section  and  the  proposed  amendment  in  the 
bill  evinces  an  abundance  of  caution  that  is  not  usually  exer- 
cised in  preparing  measures  for  enactment. 

2.  In  Montgomery  v.  State,  107  Ala.  372  (18  South.  157),  in 
construing  clauses  of  a  constitution  which  provided  that  **each 
law  shall  contain  but  one  subject  which  shall  be  clearly  ex- 
pressed in  the  title,"  and  also  required  an  amended  law  to  be 
"re-enacted  and  published  at  length/'  it  was  held  that  setting 
out  in  an  act  as  altered,  without  reciting  the  old  law  as  it  stood 
before  the  amendment,  was  a  sufficient  compliance  with  the  re- 
quirements of  the  fundamental  law.  The  manner  of  stating  the 
amendment  of  the  boundaries,  set  out  in  the  act  of  February  7, 
1903,  is  not  material  to  a  decision  herein,  and  is  mentioned  only 
because  of  a  criticism  thereof  in  plaintiff's  briefs.  Unusual  care 
seems  to  have  been  exercised  in  this  respect,  and  as  the  organic 
law  declares  that  "no  act  shall  over  be  revised  or  amended  by 
mere  reference  to  its  title,  but  the  act  revised  or  section  amended 
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shall  he  set  forth  and  published  at  full  length''  (Const.  Or, 
Art.  IV,  ^22),  the  amendment  strictly  complies  with  this 
requirement. 

3.  The  title  of  an  amendatory  act  is  sufficient  if  it  refers  to 
the  particular  section  it  is  intended  to  alter  and  is  not  violative 
of  Article  IV,  Section  20,  of  the  fundamental  law  of  the  state, 
unless  the  provisions  of  the  amendment  are  such  as  could  not 
have  been  included  in  the  original  act  as  matters  properly  con- 
nected therewith:  David  v.  Portland  Water  Committee,  14  Or. 
98  (12  Pac.  174)  ;  State  v.  Phenline,  16  Or.  107  (17  Pac.  572)  ; 
Ex  parte  Howe,  2(5  Or.  181  (37  Pac.  536);  State  v.  Robinson, 
32  Or.  43  (48  Pac.  357).  Any  amendment  that  introduces  new 
subject-matter  into  an  act  is  not  germane  thereto,  and  could  not 
have  been  included  in  the  original  statute :  14  Am.  &  Eng.  Enc. 
Law  (2  ed.),  1004,  note  4;  20  Cyc.  1187,  note  97.  Thus,  under 
a  constitution  which  provided  that  "each  law  shall  contain  but 
one  subject  which  shall  be  clearly  expressed  in  the  title,^'  an 
act  regulating  the  trial  of  misdemeanors  cannot,  by  a  mere  refer- 
ence to  the  title,  be  amended  so  as  to  provide  for  the  trial  of 
felonies:  Harper  v.  State,  109  Ala.  28  (19  South.  857).  So, 
too,  an  act  regulating  the  taking  and  catching  of  fish  in  inland 
lakes,  cannot  be  amended,  unless  the  title  is  disclosed,  so  as 
to  include  other  waters  than  such  lakes:  Fish  v.  Stochdale, 
111  Mich.  46  (69  N.  W.  92). 

4.  Before  resorting  to  this  rule,  to  determine  whether  or  not 
the  amendment  complained  of  in  Section  2  of  the  act  of  Feb- 
ruary 17,  1903,  introduces  new  subject-matter  into  the  original 
act,  it  becomes  necessary  to  consider  the  title  of  the  amendatory 
statute.  The  title  of  the  act  attempted  to  be  amended  is  as 
follows : 

"An  act  to  incorporate  the  City  of  Salem,  and  to  repeal  an  act 
entitled  ^An  act  to  incorporate  the  City  of  Salem,'  approved 
October,  1862,  and  an  act  entitled  *An  act  to  incorporate  the 
City  of  Salem/  approved  February  15,  1893,  and  to  repeal  all 
acts  and  parts  of  acts  in  conflict  herewith":  Laws  1899,  p.  921. 

A  comparison  of  this  title  with  that  of  the  amendatory  act 
(Sp.  Laws  1903,  p.  337),  as  hereinbefore  set  out,  will  show  that 
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the  latter  title,  in  purporting  to  detail  the  former,  introduces 
the  number  ''15"  in  the  space  between  the  word  "October,'*  aiid 
the  number  "18(>2,"  and  also  changes  the  last  word  quoted  from 
^'herewith''  to  "therewith/'  It  is  contended  by  plaintiff's  coun- 
sel in  argument  that  the  substitution  of  the  latter  word  for  the 
former  was  such  an  error  as  to  defeat  the  amendment.  Statutes, 
like  all  other  writings,  are  not  to  be  dverthrown  on  account  of 
errors,  mistakes  or  omissions  therein,  if  the  intention  of  the 
legislative  assembly  can  be  collected  from  the  entire  language 
used :  Endlich,  Interpret.  Stat.  §  302 ;  Sutherland,  Stat.  Const. 
$}2G0;  :State  v.  Robinson,  32  Or.  43  (48  Pac.  357);  School 
Directors  v.  School  Directors,  73  111.  249.  We  think  the  very 
slight  error  in  the  title  of  the  amendatory  act  is  immaterial,  and 
that  the  members  of  the  legislature  could  not  possibly  have  been 
misled  or  deceived  in  any  manner  thereby.  Section  2  of  the 
original  act  treats  only  of  the  boundaries  of  Salem,  and  the 
amendment,  though  enlarging  the  municipal  territory,  relates 
exclusively  to  the  limits  of  the  city,  and  is  therefore  germane 
to  the  original  act,  and  does  not  introduce  any  new  matter 
therein:  State  v.  SJiaw,  22  Or.  287  (29  Pac.  1028);  State  v. 
Linn  County,  25  Or.  503  (36  Pac.  297)  ;  Simon  v.  Northup, 
27  Or.  487  (40  Pac.  560:  30  L.  R.  A.  171).  The  amendment 
does  not,  in  our  opinion,  violate  the  spirit  or  letter  of  Sections 
20  or  22  of  Article  IV  of  the  state  constitution. 

5.  It  is  insisted  by  plaintiff's  counsel  that  Section  23  and 
subdivision  6  of  Section  6  of  the  amended  act  trench  upon  the 
following  clause  of  the  fundamental  law  of  the  state: 

"Acts  of  legislative  assembly  incorporating  towns  and  cities 
shall  restrict  their  powers  of  taxation,  borrowing  money,  con- 
tracting debts  and  loaning  their  credit" :  Const.  Or.  Art.  XI,  §  5. 

The  provisions  6f  the  amendatory  act  thus  challenged  are,  so 
far  as  deemed  necessary  to  a  decision  here,  as  follows : 

"Sec.  23.  The  common  council  shall  not  in  any  manner 
create  any  debt  or  liability;  provided,  that  at  the  end  of  each 
year  an  estimate  shall  be  made  of  the  actual  revenues  to  be 
derived  from  all  sources,  and  from  the  total  of  that  estimate  the 
total  of  fixed  charges  shall  bo  deducted,  and  the  disbursements 
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of  the  city  council  shall  be  restricted  to  the  balance.  No  debt 
shall  be  contracted  in  excess  of  the  estimated  revenue,  except  in 
the  case  of  an  emergency  or  unforeseen  calamity,  or  except  as 
otherwise  provided  therein;  the  council  may  call  an  election  to 
determine  whether  the  city  shall  incur  an  indebtedness  to  meet 
such  an  emergenqy  or  calamity  or  the  acquisition  of  a  public 
utility;  and  upon  two-thirds  of  those  persons  who  are  qualified 
voters  of,  and  who  pay  taxes  on  property  within,  said  city  voting 
at  said  election  being  in  favor  of  authorizing  the  council  to  incur 
the  proposed  indebtedness,  they  may  then  contract  the  same; 
but  said  indebtedness  shall  not  exceed  the  sum  of  $20,000,  except 
as  provided  in  subdivision  six  (6)  of  Section  six  (6)  of  this 
charter.  *  *" 

The  material  parts  of  the  clause  of  the  section  thus  referred 
to  are  as  follows: 

"6.  The  common  council  may  have  power  to  cotitract  for 
water  and  light  for  city  purposes,  or  to  lease,  purchase  or  con- 
struct a  plant  or  plants  for  water  or  light,  or  both,  for  city 
purposes,  in  or  outside  the  city  limits.  The  council  of  the  City 
of  Salem  shall,  at  all  times,  under  the  limitations  herein  set  out, 
have  power  to  provide,  by  ordinance,  for  lighting  the  streets, 
and  all  public  and  private  places  in  the  city,  and  furnishing 
water  to  the  inhabitants  thereof;  to  provide  for  the  acquisition, 
ownership,  construction  and  maintenance  of  waterworks,  gas 
works,  electric  light  works,  steam,  water  or  electric  power  works, 
heating  works,  telephone  lines,  street  railways,  bridges  and  fer- 
ries, and  such  other  public  utilities  as  the  council  may  designate, 
and  to  issue  bonds  therefor;  provided,  however,  no  contract  or 
agreement  for  the  purchase,  condemnation,  ownership,  construc- 
tion or  operation  by  the  city  of  any  public  utility  shall  be  entered 
into,  nor  bonds  be  issued  therefor,  by  the  council  without  first 
submitting  such  proposed  contract  or  agreement  to  the  qualified 
voters  of  the  city.  *  *  In  case  the  vote  shall  be  in  favor  of  ac- 
quiring such  public  utility,  then  the  proposition  submitted  re- 
ceiving a  majority  of  the  votes  cast  upon  the  alternative  proposi- 
tions submitted  shall  be  adopted.  The  council,  in  submitting 
propositions  to  the  electors  for  the  acquisition  thereof,  shall 
specify  therein  the  amount  of  the  proposed  bonded  indebtedness, 
the  rate  of  interest  thereon,  and  whether  such  bonded  indebted- 
nesr^  shall  be  incurred.  At  least  two-thirds  of  the  electors  voting 
thereon  at  such  election  shall  be  necessary  to  secure  such  acqui- 
sition, and  to  warrant  the  issuance  of  municipal  bonds  therefor. 
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A  perusal  of  these  provisions  will  show  an  intent  on  the  part 
of  the  legislative  assembly  to  restrict  the  taxing  power  of  the 
city,  and,  as  the  limitation  prescribed  was  a  matter  within  the 
discretion  of  the  legislature,  with  which  the  courts  will  not 
ordinarily  interfere,  the  section  and  clause  inveighed  against  do 
not  contravene  the  fundamental  law  invoked  to  annul  them: 
Letii  V.  PoHlmd,  42  Or.  488  (71  Pac.  645) ;  Kadderly  v.  Port- 
land, 44  Or.  118  (74  Pac.  710,  75  Pac.  222). 

Other  questions  are  discussed  in  the  brief  of  plaintifiPs  coun- 
sel, but  deeming  them  unimportant  or  not  involved  herein,  the 
decree  is  affirmed.  Affirmed. 


Arsued  16  January^  decided  6  February,  1907. 

STATE  V.  ATEB8. 

88  Pac.  663. 

Criminal  Law — Referbmcb  to  Common  Law  for  Definition. 

1.  AlthouiTh  there  are  no  common  law  oirenses  In  Oregron,  the  common 
law  Is  still  the  source  from  which  we  draw  the  definitions  of  many 
offenses  denounced  by  the  code,  and  reference  may  properly  be  made 
thereto  for  that  purpose. 

Degrbb  of  Depravitt  Evidenced  bt  Pool  Selling. 

2.  The  sellinir  for  eraln  of  pools  upon  horses  which  are  to  compete  Id 
public  speed  contests  on  a  track  Is  an  act  which  "srrossly"  disturbs  the 
public  peace  and  welfare,  and  "openly"  outrages  public  decency,  within 
the  meaning  of  those  terms  as  used  in  Section  1930,  B.  &  C.  Comp. 

POOL  Selling  on  Private  Race  Track  ab  a  Public  Nuisance. 

3.  The  sale  of  pools  at  the  race  course  of  a  private  corporation,  but 
where  the  general  public  assembles,  constitutes  nevertheless  a  public 
nuisance,  and  Is  subject  to  the  punishment  imposed  by  Section  1930, 
B.  ft  C.  Comp. 

Gaming — Keeping  House  for  Selling  Pools — Criminal  Offense. 

4.  The  keep'n^r  of  a  house  for  selllncr  pools  on  horse  racing  is  not  an 
offense  punishable  under  Chapter  50,  Deady's  Gen.  Laws,  relating  to  the 
playing  of  games  by  gambMng  devices,  since  the  winner  Is  not  determined 
by  the  manipulation  of  any  device.  The  ticket  issued  by  the  seller  can- 
not be  considered  a  device  influencing  the  result 

POOL  Selling — Concurrent  and  Exclusive  Jurisdiction  of  Munici- 
pal Corporations  and  the  State. 

6.  Where  a  mun'clpallty  is  given  Jurisdiction  over  a  misdemeanor 
already  punishable  under  a  state  law,  the  jurisdiction  will  be  construed 
to  be  concurrent,  unless  the  contrary  clearly  appears  to  have  b'^en  intend  d. 

For  example:  Section  1930,  B.  &  C.  Comp.,  prohibiting  the  selling  of 
pools  on  horse  races,  as  gambling,  is  not  afTected  by  Section  72  and 
Section  73,  subd.  49,  of  the  Charter  of  Portland  of  1903,  authoriz'ng  the 
prevention  and  punishment  of  gambling  houses,  there  being  no  words  of 
exclusion  or  restriction   as  to   the  state  offense. 
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From  Multnomah :  Ahthir  L.  Frazer,  Judge. 
William  M.  Avers  appeals  from  a  judgment  of  conviction  for 
pool  selling.  Affirmed. 

For  apjxjllaut  there  were  oral  arguments  by  Mr.  Martin  Luther 
Pipes  and  Mr,  Samuel  Bnue  Huston,  witli  a  brief  over  the 
names  of  Mr.  Pipes,  Mr.  Huston,  Mr.  IV.  L.  Boise  and  Mr.  J. 
T.  McKee.  t6  this  effect: 

We  submit  these  propositions  to  be  true:  (1)  The  legisla- 
ture only,  and  not  the  courts,  can  define  crime  and  provide  its 
punishment;  and  (2)  The  act  prohibited  by  the  law-making 
power  must  lie  defined  with  reasonable  certainty  so  a  reasonably 
intelligent  person  may  understand  what  act  is  prohibited.  In 
Oregon  there  are  no  common-law  crimes,  and  every  criminal 
statute  must  within  itself  define  the  prohibited  act  {State  v. 
Mann,  2  Or.  238),  which  must  inevitably  be  the  rule  where  the 
legislative  and  judicial  branches  of  government  are  separate,  as 
in  the  United  States.  This  is  the  distinguishing  characteristic 
of  the  American  form  of  government.  The  English  judges  did 
not  hesitate  to  entirely  create  new  crimes,  and  they  defined  a 
crime  if  they  thought  some  act  ought  to  be  punished  though  not 
denounced  by  any  existing  statute.  Applying  this  limitation 
specifically  it  will  appear  that  Section  1930,  B.  &  C.  Comp., 
prohibits  most  everything  that  a  trial  judge  may  happen  to 
consider  misconduct.  The  results  of  the  acts  prohibited  are 
as  extensive  as  the  domain  of  human  conduct,  it  being  evidently 
the  intention  of  the  legislature  to  make  the  courts  the  residuary 
legatees  of  the  balance  of  its  j»ower  to  punish  crime,  and  to  in- 
vest them  with  jurisdiction  to  define  and  punish  any  act  over- 
looked in  the  category  of  crime.  It  meant  in  the  unoccupied 
field  to  vest  the  judges  in  Oregon  with  the  power  of  the  English 
ju^Il'c^. 

Another  construction  has  been  given  this  section  in  the  Nease 
Case  in  40  Or.  433,  where  it  held  that  it  was  intended  to  punish 
nuisances  as  defined  by  the  common  law.  We  submit  that  at 
common  law  there  was  no  definite  description  of  a  nuisance,  as 
the  acts  constituting  that  ofl'ense  are  of  infinite  variety.     This 
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source  of  infomiation  is  no  more  certain  than  the  statute;  to 
send  the  citizen  to  the  common  law  to  find  what  acts  this  statute 
prohibits  is  to  turn  him  loose  in  a  wilderness  of  judicial  decisions 
to  find  what  the  legislature  should  itself  have  specified.  If  there 
are  no  crimes  except  those  defined  by  statute,  then  the  defini- 
tions must  be  there  and  not  in  the  unwritten  law  or  judicial 
decisions  of  England.  The  legislature  has  not  given  authority 
to  go  elsewhere  for  definitions,  and  we  submit  that  no  authority 
<?an  come  from  any  other  source,  and  without  distinct  authority 
so  to  do  the  courts  should  not  undertake  to  supply  a  definition 
that  the  legislature  omitted  to  make.  The  court  in  the  Nease 
<^ase  went,  without  any  authority,  to  the  ancient  and  unwritten 
law  of  another  country  to  find  whether  the  judges  there  had 
prohibited  the  keeping  of  pool  rooms,  and  then  incorporated 
what  was  found  into  our  statute.  Our  legislature  has  not,  either 
directly  or  impliedly,  prohibited  keeping  pool  rooms;  only  this 
<»ourt  has  done  that. 

But  this  is  not  and  never  was  a  nuisance  statute,  and  this 
vourt  erred  in  so  holding  in  the  Nease  Case  for  two  reasons: 
*rhe  section  includes  acts  that  never  were  indictable  nuisances, 
only  those  being  indictable  that  affected  the  public  welfare, 
and  the  offense  is  not  defined.  Authority  to  define  crimes  and 
to  designate  what  acts  shall  be  punishable  as  crimes  cannot  he 
<ielegat€d:  6  Am.  &  Eng.  Enc.  Law  (2  ed.),  1028;  State  v. 
Garter,  45  La.  Ann.  636;  Montross  v.  State,  61  Miss.  429 ;  State 
V.  Gaunt,  13  Or.  115  (9  Pac.  55). 

A  comparison  of  the  statutes  on  this  subject  will  show  that  the 
legislature  did  not  mean  to  include  pool  selling  under  this 
<lragnet  section. 

If  the  act  of  pool  selling  ever  was  prohibited,  the  statute  ha« 
been  repealed  by  implication  by  the  granting  to  the  City  of 
Portland  of  the  powers  enumerated  in  Sections  72  and  73  of 
the  Charter  of  1903.  Where  a  city  is  given  exclusive  power  to 
punish  gaming  it  has  the  effect  of  repealing  the  state  law : 
14  Am.  &  Eng.  Enc.  I>aw  (2  ed.),  695 ;  Rogers  v.  People,  9  Colo. 
450  (59  Am.  Rep.  1-16:  12  Pac.  843);  State  v.  Gordon, 
m  Mo.  383. 
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For  the  State  there  was  an  oral  argument  by  Mr,  Bert  Emory 
Haney,  with  a  brief  over  the  names  oi  A.  M,  Crawford,  At- 
torney General,  John  Manning,  District  Attorney,  and  Mr. 
Haneyr  to  this  effect : 

Section  1930,  B.  &  C.  Comp.,  is  a  re-enactment  of  the  com- 
mon law  on  the  subject  of  public  nuisances  as  to  health,  peace 
and  morals.  Whatever,  therefore,  could  be  punished  at  common 
law,  because  it  tended  to  grossly  disturb  the  public  peace  or 
health,  or  to  openly  outrage  public  decency  or  to  injure  public 
morals,  can  be  punished  under  our  statute:  Endlich,  Interp. 
Stat.  §§3  and  75;  Sutherland,  Stat.  Const.  §§247-253;  State 
V.  Nease,  46  Or.  433  (80  Pac.  897) ;  State  v.  Bertheol,  6  Blackf. 
474  (39  Am.  Dec.  442) ;  Burk  v.  State,  27  Ind.  430;  State  v. 
Taylor,  29  Ind.  517;  State  v,  Birdetta,  73  Ind.  185  (38  Am. 
Rep.  117);  Western  Union  Tel.  Co,  v.  Scircle,  103  Ind.  227 
(2  N.  E.  604) ;  United  States  v.  Jones,  3  Wash.  (C.  C),  209. 

We  submit  that,  while  there  are  no  common-law  offenses  in 
Oregon,  it  is  quite  proper  to  go  to  the  common  law  for  defini- 
tions of  crimes  denounced  by  our  statutes.  The  decision  in  the 
Xease  Case  so  holds,  and  we  do  not  admit  for  a  moment  that 
it  was  judge-made  law  rather  than  legislative  law.  To  cite  a 
case  in  point,  we  have  a  statute  forbidding  and  punishing  an 
assault,  being  armed  with  a  dangerous  weapon,  and  on  many 
occasions  this  court  has  declared  that  different  articles  were 
dangerous  weapons — articles  that  are  ordinarily  used  for  peace- 
able uses.  Even  counsel  for  appellant  will  not  claim  those  rulings 
to  be  judge-made  law.  What  is  the  difference  between  those 
cases  and  this  one?    We  submit,  none! 

Maintaining  a  place  for  the  sale  of  pools  on  horse  races,  where 
large  numbers  of  persons  (alleged  in  this  case  to  be  "many 
thousands,  of  all  classes,")  congregate  to  bet  on  horse  races,  con- 
stitutes a  public  nuisance  under  all  rulings  everywhere:  State 
V.  Nease,  46  Or.  433  (80  Pac.  897) ;  Vanderworker  v.  State, 
13  Ark.  700;  Thatcher  v.  State,  48  Ark.  60  (2  S.  W.  343); 
Lord  V.  State,  16  N.  H.  335-330  (41  Am.  Dec.  729) ;  Thrower 
V.   State,   117   Ga.    753    (45   S.   E.   126);  People  v.   Jackson, 
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3  Denio,  101;  King  v.  People,  83  N.  Y.  587;  State  v.  Mosby, 
53  Mo.  App.  571;  McClain,  Crim.  Law,  §  1169;  2  Roscoe,  Grim. 
Ev.  §  1029. 

The  charter  of  the  City  of  Portland  has  not  repealed  the  state 
law  against  gambling:  McClain,  Crim.  Law,  §1306;  14  Am.  & 
£ng.  Enc.  Law  (2  ed.),  695;  Berry  v.  People,  36  111.  429; 
State  V.  Caldwell  3  La.  435;  OdeH  v.  City  of  Atlanta,  97  Ga. 
670  (25  S.  E.  173) ;  Schuster  v.  State,  48  Ala.  199;  Const.  Or. 
Art.  XV,  § 4;  State  v.  Burchard,  2  Or.  80;  Sandys  v.  WUliams, 
46  Or.  327  (80  Pac.  642)  ;  State  v.  Nease,  46  Or.  433  (80  Pac. 
897). 

The  defendants  construction  of  Section  72  of  the  Portland 
charter  is  wrong;  the  word  '^exclusively''  therein  refers  to  the 
exercise  of  legislative  authority  by  the  council  as  distinguished 
from  other  city  oflScials.  The  section  means  that  no  legislative 
authority  shall  be  exercised  for  or  on  behalf  of  the  city  except 
by  the  common  council,  and  such  a  grant  as  that  will  at  most 
confer  only  concurrent  jurisdiction  over  the  offenses  enumer- 
ated. There  is  no  repeal  in  such  cases  unless  it  is  clear  that 
the  legislature  meant  to  grant  exclusive  jurisdiction  to  the  city, 
which  is  not  the  case  here. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

The  defendant,  William  M.  Ayers,  was  accused  by  an  informa- 
tion of  the  crime  of  wilfully  committing  an  act  which  grossly 
disturbed  the  public  peace,  openly  outraged  public  decency,  and 
injured  the  public  morals,  alleged  to  have  been  perpetrated  in 
Multnomah  County,  August  4,  1905,  and  prior  thereto,  by 
habitually  selling  for  gain  pools  upon  horses  at  an  exhibition 
trial  of  their  speed  on  a  race  track,  particularly  describing  the 
place  and  the  method  pursued,  and  that  he  there,  and  on  the  day 
mentioned,  sold  a  ticket  upon  a  certain  horse  to  one  Victor 
Lindback,  receiving  therefor  the  sum  of  $20,  to  the  common 
nuisance  of  all  good  citizens,  and  contrary  to  the  statutes,  etc. 
A  demurrer  to  the  information,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  an  offense  against  the  laws 
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of  Oregon,  having  been  overruled,  a. plea  of  not  guilty  was  in- 
terposed, whereupon  the  defendant  stipulated  that  the  facts 
stated  in  the  information  were  true  and  submitted  the  cause 
to  the  court,  without  the  intervention  of  a  jury,  to  determine 
whether  or  not  he  was  guilty  as  charged,  and,  having  been  con- 
victed thereof,  he  appeals  from  the  judgment  which  followed. 
1.  The  finding  of  his  guilj  conforms  to  the  decision  rendered 
in  the  case  of  State  v.  Nease,  4G  Or.  433  (80  Pac.  897),  and  is 
based  on  an  alleged  violation  of  the  following  statute,  to  wit: 

''If  any  person  shall  wilfully  and  wrongfully  commit  any  act 
which  grossly  injures  the  person  or  property  of  another,  or 
which  grossly  disturbs  the  public  peace  or  health,  or  which 
openly  outrages  the  public  decency  and  is  injurious  to  public 
morals,  such  person,  if  no  punishment  is  expressly  prescribed 
therefor  by  this  code,  upon  conviction  thereof,  shall  be  pun- 
ished,''  etc. :  B.  &  C.  Comp.  §  1930. 

It  is  contended  by  defendant's  counsel  that,  as  this  section 
neither  names  any  offense  at  common  law,  so  that  reference 
might  be  had  thereto  for  a  more  specific  description,  nor  speci- 
fies any  particular  act  that  is  denounced  as  a  crime,  an  error 
was  committed  in  observing  the  rule  adopted  in  the  case  me^n- 
tioned.  As  no  common-law  offenses  are  recognized  in  this  state 
(State  V.  Vowels,  4  Or.  324;  State  v.  Gaunt,  13  Or.  115:  9  Pac. 
oo ;  State  v.  Nease,  46  Or.  433 :  80  Pac.  897),  it  is  necessary  for 
tlie  legislative  assembly  by  statute  to  specify  crimes  and  to  pre- 
serii)e  punishments  therefor,  in  order  to  make  their  enactments 
enforceable.  In  Hackney  v.  State,  8  Ind.  494,  decided  in  1856, 
it  was  held  that  there  were  not  then  in  Indiana  any  common-law 
offenses,  the  court  remarking:  "We  cannot  look  to  the  common 
law  for  the  definition  of  a  nuisance  or  any  other  crime,^^  but  that 
decision  was  evidently  rendered  after  the  passage  of  an  act 
requiring  all  offenses  committed  in  that  state  to  be  defined  by 
statute  (Btirk  v.  State,  27  Ind.  430),  for  prior  thereto  the  rule 
had  been  that  reference  might  be  had  to  the  ancient  law  to 
ascertain  of  what  facts  the  crime  of  nuisance  consisted:  State 
V.  Bertheol,  6  Blackf.  474  (39  Am.  Dec.  442).  Lord  Coke,  in 
discussing  the  principles  of  the  common  law  and  describing  a 
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species  of  crime  cognizable  thereat,  says:  "Murder  is  when  a 
man  of  sound  memory,  and  of  the  age  of  discretion,  unlawfully 
killeth  within  any  county  of  the  realm  any  reasonable  creature 
in  renuH  naiura  under  the  king's  peace,  with  malice  forethought, 
either  expressed  by  the  party,  or  implied  by  law,  so  as  the  party 
wounded,  or  hurt,  etc.,  die  of  the  wound,  or  hurt,  etc.,  within  a 
year  and  a  day  after  the  same" :  3  Coke's  Institutes,  47. 

If  our  statute,  embodying  parts  of  Sections  1741  and  1751, 
B.  &  C.  Comp.,  had  delineated  the  commission  of  an  oflEense 
and  prescribed  a  punishment  as  follows:  "If  any  person  shall 
purposely,  and  of  deliberate  and  premeditated  malice,  kill  an- 
other, such  person,  upon  conviction  thereof,  shall  be  punished 
with  death,"  the  elements  of  the  common  law  could  undoubtedly 
be  examined  to  ascertain  the  name  anciently  given  to  the 
classification  of  such  crime:  State  v.  DeWolfe,  67  Neb.  321 
(93  N.  W.  746).  In  the  case  last  cited,  the  defendant  was 
charged  with  maintaining  a  nuisance  by  unlawfully  exposing 
the  citizens  of  a  village  to  a  contagious  disease  in  negligently 
keeping  an  infected  person  in  a  public  place.  A  demurrer  to 
the  information  having  been  sustained  on  the  ground  that  the 
Code  of  Nebraska  particularly  sets  forth  the  conduct  which  con- 
stitutes a  nuisance  and  provides  a  penalty  therefor,  but  did  not 
include  the  acts  complained  of,  the  action  was  dismissed  and 
the  state  appealed.  In  reversing  the  judgment,  Mr.  Chief  Jus- 
tice Sullivan  says :  "In  this  state  all  public  offenses  are  stat- 
utory, no  act  is  criminal  unless  the  legislature  has  in  express 
tenns  declared  it  to  be  so,  and  no  person  can  be  punished  for 
amy  act  or  omission  which  is  not  made  penal  by  the  plain  im- 
port of  the  written  law.  *  *  But,  while  there  are  in  this  state 
no  common-law  crimes,  the  definition  of  an  act  which  is  for- 
bidden by  the  statute,  but  not  defined  by  it,  may  be  ascertained 
by  reference  to  the  common  law.''  See,  also,  Srnith  v.  State, 
12  Ohio  St.  466  (80  Am.  Dec.  355) ;  Prindle  v.  State,  31  Tex. 
Cr.  R.  551  (21  S.  W.  360:  37  Am.  St.  Rep.  833).  In  the  case 
at  bar,  the  character  of  the  act  which  constitutes  the  offense  is 
stated  in  the  statute,  and,  though  the  enactment  does  not  define 
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the  crime,  it  specifies  the  facts  which  evidence  the  commission 
thereof. 

2.  It  is  argued,  however,  that  the  only  human  conduct  thus 
denounced  is  such  as,  in  the  opinion  of  the  courts,  might  seem 
"grossly*'  to  injure  the  person  or  property  of  another,  or 
"grossly''  to  disturb  the  public  peace,  or  **openly"  to  outrage 
public  decency,  thereby  necessitating  a  resort  to  the  principles 
of  the  common  law  to  d€termine  whether  or  not  any  particular 
act  comes  within  the  prohibition,  when  recourse  should  only  be 
had  to  a  statute  which  clearly  defines  the  behavior  inveighed 
against.  Our  statute  makes  it  a  crime  for  any  person,  being 
armed  with  a  dangerous  weapon,  to  assault  another  with  such 
instrument  (B.  &  C.  Conip.  §  1771),  without  in  any  manner 
attempting  to  define  the  weapon.  **Some  weapons  under  partic- 
ular circumstances,"  says  Mr.  Justice  Strahan  in  State  v. 
Godfrey,  17  Or.  300  (20  Pac.  625:  11  Am.  St.  Rep.  830),  "are 
so  clearly  lethal  that  the  court  may  declare  them  to  be  such  as 
a  matter  of  law."  The  rule  by  which  the  conclusion  is  deduced 
that  an  instrument  which,  when  violently  used,  is  ordinarily 
capable  of  producing  death  or  great  bodily  harm,  and  therefore 
dangerous,  is  derived  from  the  common  law.  As  this  principle 
is  based  on  the  degree  of  harm  that  is  commonly  incident  to  the 
impetuous  use  of  a  weapon,  and  can  be  invoked  when  occasion 
demands  its  exercise,  a  court,  upon  principle,  ought  to  be  equally 
as  competent  to  determine  what  acts  of  a  person  "grossly"  in- 
jure, etc.,  or  "openly  outrage  the  public  decency.  In  State  v. 
Nease,  46  Or.  433  (80  Pac.  897),  Mr.  Justice  Bean  portrays  the 
mischievous  consequences  that  attend  the  keeping  of  a  gaming 
house  for  the  sale  of  pools  on  horses  at  races,  and  shows  the  evil 
effect  of  the  dealing  upon  the  persons  who  visit  these  gambling 
places  or  witness  the  operations  conducted  thereat,  and,  in  view 
of  such  pernicious  result,  we  entertain  no  doubt  that  the  oifense 
which  the  defendant  stipulated  that  he  committed  comes,  as  a 
matter  of  law,  within  the  degree  of  "grossly"  outraging  public 
decency  and  also  injuring  public  morals. 

3.  The  sale  of  pools  by  the  defendant  is  alleged  to  have  been 
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at  the  course  of  the  Multnomah  Fair  Asfiociation,  a  corporation, 
where,  on  the  day  named,  were  assembled  many  thousands  of 
people  to  witness  the  racing  of  horses.  That  the  offense  charged 
was  the  commission  of  a  public  nuisance,  affecting  the  general 
welfare,  and  therefore  subject  to  the  punishment  imposed  by 
Section  1930,  B.  &  C.  Comp.,  is,  in  our  opinion,  unquestioned, 
and  whether  or  not  the  statute  may  have  been  intended  to  in- 
clude private  nuisances,  which  were  not  recognized  as  crimes  at 
common  law,  is  not  deemed  necessary  to  a  decision  herein. 

4.  It  is  insisted  by  defendant's  counsel  that  the  section  under 
consideration  does  not  include  the  keeping  of  houses  for  selling 
pools  on  horse  racing,  because  another  part  of  the  code,  adopted 
at  the  same  time,  prescribes  a  pimishment  for  such  conduct. 
The  section  mentioned  was  passed  October  19,  1864,  appears  in 
the  General  Laws  of  Oregon,  1846-1864,  and  is  compiled  and 
annotated  by  M.  P.  Deady  as  Section  659  of  Chapter  49.  The 
next  chapter  of  that  compilation,  the  other  part  of  the  code 
referred  to,  embraces  Sections  666  and  681,  inclusive,  which 
relate  to  the  playing  of  games,  etc.,  by  gambling  devices  for 
money,  property  or  any  representation  thereof.  In  the  brief  of 
defendant's  counsel  on  this  branch  of  the  case,  the  following 
statement  is  found :  "And  there  can  be  no  doubt  that  pool  sell- 
ing, as  set  out  in  the  indictment,  uses  a  device."  A  gambling 
device  is  any  contrivance  by  the  operation  of  which  chances 
are  determined  whereby  money  or  property  is  lost  or  won: 
Partis  v.  State,  27  Ark.  360;  In  re  Lee  Tong  (D.  C), 
18  Fed.  253;  State  v.  Herryford,  19  Mo.  377.  The  keeping  of 
a  place  for  the  sale  of  pools  on  horses  by  which  money  or  prop- 
erty is  staked  on  the  result  of  a  race  is  the  maintenance  of  a 
gambling  house :  Swigart  v.  People,  50  111.  App.  181 ;  Edwards  v. 
State,  76  Tenn.  (8  Lea),  411.  In  such  case,  however,  the  chance 
upon  which  the  wager  is  made  and  the  money  or  property  placed 
is  the  competitive  speed  of  a  particular  horse  that  has  been 
selected  as  the  possible  winner,  and  not  upon  the  manipulation 
of  any  device.  The  ticket  which  the  defendant  is  charged  with 
having  sold  was  undoubtedly  designed  to  evidence  a  contract, 
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but  from  the  nianner  of  its  use,  we  do  not  think  it  can  be  classed 
as  a  gambling  device,  and  hence  conclude  that  the  selling  of 
pools  on  horse  racers  was  not  included  in  ("hapter  50  of  the  com- 
pilation mentioned. 

5.  It  is  also  maintained  l)v  defendant's  counsel  that,  if  Sec- 
tion 1930,  B.  &  C.  Comj).,  over  prohibited  the  selling  of  pools 
on  horse  races,  the  statute  in  this  respect  was  repealed  by  the 
adoption  of  the  charter  of  the  City  of  Portland,  within  the 
limits  of  which  the  act  complained  of  occurred.  The  clauses  of 
the  action  of  incorporation  thus  relied  upon  are  Section  72, 
which  confers  upon  the  council  exclusive  legislative  power,  etc., 
and  subdivision  49  of  Section  7-),  which  authorizes  the  preven- 
tion and  punishment  of  gaming  and  gambling  houses:  Sp.  Laws 
1903,  pp.  3,  2G  and  3,  33.  It  will  be  remembered  that  the  de- 
fendant stipulated  that  he  committed  the  act"  charged  in  the 
information  as  therein  alleged.  The  following  averment  is  con- 
tained in  the  written  accusation,  to  wit: 

"That  the  said  race  track  is  situated  about  two  miles  from 
the  courthouse  in  the  said  City  of  Portland,  and  is  in  the 
suburbs  of  the  said  city.'' 

Whether  or  not  the  race  track  mentioned  is  within  the  limits 
of  the  municipality  is  not  clearly  disclosed  by  the  information, 
but,  as  counsel  for  the  resjx^ctive  parties  have  so  treated  it,  we 
shall  assume  the  course  is  within  the  boundaries  thereof.  ''The 
legislature,''  says  Mr.  »histicc  Waijnkk.  in  State  v.  Gordon, 
(>0  ^lo.  3(j3,  ''has  the  undoubted  right,  in  reference  to  statutory 
misdemeanors,  to  say  in  what  particular  jurisdiction  they  shall 
be  tried,  and  to  make  that  jurisdiction  exclusive  of  all  others. 
When  the  power  to  hear  and  determine  these  minor  offenses  is 
given  to  a  municipal  corporation,  but  no  words  of  exclusion  or 
restriction  are  used,  the  remedies  between  the  state  and  the  cor- 
j)oration  will  be  construed  to  be  concurrent,  but  where  the  man- 
ifest intention  is  that  the  prosecution  shall  be  limited  exclusively 
to  one  jurisdiction,  that  intention  must  prevail.''  To  the  same 
effect,  see,  also,  14  Am.  &  Eng.  Enc.  Law  (2  ed.),  695;  State 
v.  Tlaines.  35  Or.  379  (58  Pac.  39:  2  Munic.  Corp.  Cas.  430)  ; 
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Rogers  v.  People,  9  Colo.  450  (12  Pac.  843 :  59  Am.  Rep.  146)  ; 
IJerry  v.  People,  36  111.  423. 

The  charter  of  the  City  of  Portland  does  not  purport  to  con- 
fer exclusive  jurisdiction  to  prevent  gambling  houses,  and,  as 
the  crime  of  gaming  was  recognized  at  common  law  (4  Black- 
stone^s  Commentaries,  *171),  the  circuit  court  had  jurisdiction 
of  the  case  at  bar.  and  the  judgment  rendered  therein  is 
affirmed.  Affirmed. 


Decided  26  February,  1907. 
HAINBS  BSEBOANnu:  CO.  v.  HIGHLAIIB  MIinESS  CO. 

88  Pac.  866. 

COBPOBATIONB VALIDITY  OF   MORTGAOBS   MADE  BY   OFFICERS   AND   DlRBOT- 

OR8  FOR  Their  Own  Benefit. 

The  officers  and  directors  of  a  corporation  act  in  a  fiduciary  capacity 
and  cannot  represent  the  company  and  themselves  at  the  same  time. 

The  stock,  with  the  exception  of  two  shares,  of  a  co^poration,  the 
directors  of  which  were  S,  K,  and  J,  was  issued  to  K  for  a  conveyance  to 
it  of  iCs  m!nes.  K  then  contracted  to  sell  the  stock  to  S  for  146,000,  and 
deposited  it  in  escrow  with  a  bank.  After  S  had  defaulted  on  his  con- 
tract, the  directors  adopted  a  resolution  recitinsr  that  the  corporation  had 
purchased  of  K  the  mines  for  |45,000,  that  136,600  thereof  remained 
unpaid,  and  dlrectlnfir  S,  the  president,  and  J,  the  secretary,  to  execute 
to  K  notes  for  such  sum,  secured  by  mortsrage  on  the  mines,  which  they 
did.  Thereupon  K  released  his  claim  on  the  stock  deposited  in  escrow, 
and  authorized  the  bank  to  deliver  it.  Held,  that  the  resolution  reciting 
the  indebtedness  of  the  corporation  to  K  for  the  purchase  price  of  the 
mines,  having  required  the  vote  of  either  S  or  K,  both  of  whom  were 
directly  and  personally  Interested  therein,  was  of  no  force,  so  that  the 
mortgage,  which  was  to  secure  the  debt  of  one  director  to  another,  was 
void,  there  being  only  the  indirect  benefit  to  the  corporation  that  with 
shares  thus  released  an  overissue  of  stock,  for  which  the  corporation  was 
liable,  was  taken  up. 

From  Baker :  Samuel  White,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  a  suit  by  the  Haines  Mercantile  Co.,  a  private  corpora- 
tion, against  the  Highland  Gold  Mines  Co.,  another  corpora- 
tion, and  M.  H.  Knapp. 

The  facts  out  of  which  the  litigation  arises  are  as  follows: 
In  January,  1903,  the  defendant  the  Highland  Gold  Mines  Co. 
was  organized  with  a  capital  stock  of  $3,000,000,  divided  into 
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shares  of  $1  each,  for  the  purpose  of  taking  title  to,  developing 
and  operating,  a  group  of  mines  in  Baker  County,  belonging 
to  the  defendant  Knapp.  Knapp  subscribed  for  all  the  capital 
stock  except  two  shares,  which  were  subscribed  by  N.  J.  Soren- 
son  and  J.  Frank  Shelton,  respectively.  Knapp,  Sorenson  and 
Shelton  were  elected  directors,  and  they  elected  Sorenson  presi- 
dent, Knapp  vice-president,  and  Shelton  secretary.  Thereafter 
Knapp  submitted  to  the  directors  a  proposition  in  writing  to 
convey  to  the  corporation  the  mining  claims  referred  to  in 
payment  of  his  subscription  to  its  capital  stock.  This  proposi- 
tion was  accepted,  the  conveyance  made  and  certificates  duly 
and  regularly  issued  to  Knapp  for  2,999,998  shares  of-  paid-up 
capital  stock.  On  the  next  day  Knapp  entered  into  a  written 
contract  with  Sorenson  for  the  sale  to  him  of  his  (Knapp^s) 
entire  holdings  in  the  corporation  for  $45,000 — $2,500  of  which 
was  paid  in  cash  at  the  time,  and  the  remainder  was  to  be  paid 
at  stated  intervals.  Under  this  contract,  and  in  pursuance 
thereof,  Knapp  deposited  the  shares  of  stock  held  by  him  in  the 
Citizens'  Xational  Bank  at  Baker  City  in  escrow,  with  authority 
to  the  bank  to  deliver  to  Sorenson,  or  his  order,  one  share  for 
every  three  cents  paid  into  the  bank  to  the  credit  of  Knapp, 
which  amounts  should  be  applied  to  and  considered  a  payment 
on  the  contract  for  the  purchase  of  such  stock  by  Sorenson.  On 
the  same  day  Sorenson  entered  into  a  contract  with  the  mines 
company,  signed  by  Knapp  as  vice-president,  and  Shelton  as 
secretary,  by  which  he  agreed  to  donate  and  place  in  the  treas- 
ury of  the  company  750,000  shares  of  the  stock  contracted  to  be 
purchased  by  him  of  Knapp  upon  the  completion  of  such  con- 
tract, less  the  number  of  shares  sold  or  disposed  of  by  him 
prior  thereto  for  company  purposes,  and  in  the  meantime  he  was 
given  the  right  by  the  company  to  work  and  develop  the  mines 
as  to  him  might  seem  for  the  best  interests  of  the  company. 
Sorenson  thereafter  sold  and  disposed  of  to  divers  and  sundry 
persons  about  1,200,000  shares  of  stock,  of  which  many  were  an 
overissue;  the  proceeds  of  which  he  used  in  developing  and 
operating  the  mines  and  in  payment  of  $8,000  to  the  Citizens' 
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National  Bank  on  the  contract  for  the  purchase  of  Knapp's 
stock.  He  thereafter  defaulted  in  his  payments  under  the  con- 
tract with  Knap  p. 

On  April  2d,  1905,  a  meeting  of  the  board  of  directors  of  the 
corporation  was  held,  Sorenson,  Knapp  and  Shelton  being  pres- 
ent, when  a  resolution  was  introduced  and  adopted,  reciting  that 
the  company  had  purchased  of  Knapp  the  mining  claims  re- 
ferred to  for  $45,000,  no  part  of  which  had  been  paid  except 
the  sum  of  $10,500,  leaving  due  thereon,  principal  and  interest, 
$35,500,  and  directing  the  president  and  secretary  to  execute 
and  deliver  to  Knapp  the  notes  of  the  company  for  such  amount, 
and  to  secure  the  payment  of  the  same  by  mortgage  on  the  min- 
ing property  theretofore  conveyed  to  it  by  Knapp.  The  notes 
and  mortgage  were  thereupon  executed  on  behalf  of  the  company 
by  Sorenson  aa  president,  and  Shelton  as  secretary,  and  Knapp 
released  the  stock  held  in  escrow  by  the  Citizens'  National  Bank, 
snd  part  thereof  was  used  by  Sorenson  in  taking  up  and  can- 
celing the  overissue  previously  sold  by  him. 

Between  the  1st  of  December,  1903,  and  the  28th  of  April, 
1905,  the  plaintiff,  the  Haines  Mercantile  Company,  sold  to  the 
•defendant  corporation  materials,  provisions  and  supplies  amount- 
ing to  $4,214.35,  which  it  is  alleged  were  used  in  working  and 
developing  the  mines.  No  part  of  this  sum  has  been  paid  except 
^2,052.91.  On  May  13,  1905,  the  plaintiff  filed  in  the  appro- 
priate office  a  lien  on  the  mines  for  the  balance  claimed  to  be 
due,  and,  on  the  15th  of  the  same  month,  brought  this  suit  to 
foreclose  such  lien,  making  Knapp  and  the  company  parties 
defendant.  The  corporation  admitted  the  validity  of  the  plain- 
tiffs lien,  but  it  was  denied  by  Knapp,  who,  by  way  of  cross- 
bill, set  up  the  mortgage  given  to  him  by  the  corporation,  and 
prayed  a  foreclosure  thereof  and  the  sale  of  the  mining  property 
to  satisfy  the  same.  The  plaintiff  and  the  defendant  corpora- 
tion answered  the  cross-bill  of  Knapp,  denying  the  affirmative 
matters  alleged  therein,  and  pleading  that  the  mortgage  given 
to  him  by  the  corporation  was  without  consideration,  lUtra 
jnres,  and  ?oid,  and  prayed  that  the  same  be  surrendered  up  and 
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canceled.  The  court  below  found  that  the  claim  of  the  plaintiff 
was  a  valid  and  subsisting  lien  upon  the  property  of  the  cor- 
poration, and  that  the  mortgage  to  Knapp  was  without  consid- 
eration and  void,  and  entered  decree  accordingly.  From  this 
decree,  Knapp  appeals.  Affikmed. 

For  appellant  there  was  a  brief  over  the  name  of  Hart  & 
Smith,  with  an  oral  argument  by  Mr,  Julius  Newton  Hart. 

For  respondent  Haines  Mercantile  Co.  there  was  a  brief  over 
the  names  of  Loniax  c(-  Anderson  and  Morton  D.  Clifford,  with 
an  oral  argument  by  Mr,  Leroy  Lomax  and  Mr,  Clifford, 

For  respondent  Highland  Gold  Mines  Co.  there  was  a  brief 
over  the  names  of  T.  11.  Crawford,  Butcher,  Clifford  &  Correll 
and  A^.  C,  Richards, 

Mr.  Chief  JusticI':  Bkan  delivered  the  opinion. 

The  defendant  corporation  admits  the  validity  of  the  lien 
sued  upon  by  the  plaintiff,  and  it  is  denied  by  Knapp  alone, 
(■nless  he  has  a  valid  and  subsisting  mortgage  upon  the  property 
against  which  it  is  sought  to  enforce  the  lien,  he  is  not  in  a  posi- 
tion to  question  the  legality  thereof.  It  requires  no  argument 
or  citation  of  authorities  to  show  that,  upon  the  facts  as  they 
appear  from  the  records  of  the  corporation  defendant,  and  the 
several  written  agreements  and  contracts  offered  and  admitted 
in  evidence,  the  mortgage  from  the  defendant  company  to 
Knapp  was  void  and  of  no  effect.  This  evidence  shows  that  it 
was  given  by  the  authority  of  the  directors  of  a  corporation,  a 
inajority  of  whom  were  personally  interested,  to  secure  the  pay- 
ment of  a  debt  from  one  of  such  directors  to  another,  and  not 
for  any  consideration  moving  to  the  corporation.  It  is  common 
learning  that  the  directors  and  officers  of  a  corporation  act  in  a 
representative  and  fiduciary  capacity,  and  have  no  right  to 
mortgage  the  corporate  property  for  their  personal  benefit  or  to 
represent  the  corporation  in  contracts  or  transactions  in  which 
they  are  personally  interested,  and,  if  they  do,  the  contract  or 
transaction  is  void :  Clark,  Corporations,  508 ;  Curtin  v.  Salmon 
Uiver  Min,  Co,  130  Cal.  345   (62  Pac.  552:  80  Am.  St.  Rep. 
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U)2) :  People  v.  Township  of  Overyssel,  11  Mich.  222;  Haywood 
V.  Lincoln  Lum.  Co.  64  Wis.  639  (26  N.  W.  184). 

it  is  urged,  however,  that  the  organization  of  the  defendant 
corporation,  and  the  making  of  the  several  contracts  and  agree- 
ments mentioned,  were  merely  designed  as  a  means  of  enabling 
Knapp  to  sell  and  dispose  of  his  mining  property,  and  the  efFect 
of  the  transactions  was  to  sell  such  property  to  the  corporation 
for  $45,000,  and  the  mortgage  in  question  was  given  to  him  to 
secure  the  corporate  debt.  But  the  intention  of  the  parties, 
and  the  legal  effect  of  their  acts,  must  be  determined  by  what 
they  did,  and  not  by  what  Knapp  supposed  they  were  doing. 
It  is  undisputed  that  the  corporation  was  regularly  organized 
with  Knapp's  knowledge  and  assistance;  that  he  subscribed  for 
all  of  its  capital  stock  except  two,  shares,  and  conveyed  to  it  the 
mining  property  in  question  in  payment  for  such  stock  an3 
received  certificates  therefor.  The  corporation  thus  became  the 
owner  of  the  mining  property,  and  Knapp  of  the  stock,  and  the 
property  was  paid  for  by  the  corporation,  by  the  issuing  and 
delivering  to  Knapp  of  such  stock.  He  thereafter  contracted 
and  agreed  to  sell  his  stock  to  Sorenson  for  the  sum  of  money 
named,  and  Sorenson  thereby  became  liable  to  him  for  the  pur- 
chase price  of  such  stock,  and  there  is  no  process  of  reasoning 
by  which  this  indebtedness  can  be  transferred  from  Sorenson 
to  the  corporation.  The  resolution  of  the  board  of  directors, 
reciting  that  the  corporation  was  indebted  to  Knapp  for  the 
purchase  price,  was  not  in  accordance  with  the  undisputed  facts, 
and  could  not  have  been  adopted  without  the  vote  of  either 
Sorenson  or  Knapp,  who  were  directly  and  personally  interested 
therein;  and  it  is  therefore  of  no  force  or  effect,  and  cannot  be 
deemed  an  assumption  by  the  corporation  of  the  debt  due  Knapp 
from  Sorenson  on  the  purchase  price  of  the  stock,  if  such  an  act 
would  have  been  valid  in  any  event. 

It  is  contended,  however,  that  the  stock  placed  by  Knapp  in 
escrow  in  the  bank  under  the  contract  for  the  sale  thereof  to 
Sorenson  was,  upon  the  execution  of  the  note  and  mortgage  by 
the  corporation,  turned  over  by  Knapp  to  Sorenson  for  the  use 


76  Haines  Mer.  Co.  v.  Highland  M.  Co.       [49  Or. 

and  benefit  of  the  corporation,  and  that  the  corporation  cannot 
repudiate  or  deny  the  validity  of  the  transaction  without  return- 
ing the  stock  to  Knapp.  This  contention  is  not  supported  by 
the  evidence.  The  testimony  is  that  upon  the  execution  of  the 
mortgage  Knapp  released  the  shares  of  stock  theretofore  de- 
posited by  him  with  the  bank  as  security  for  the  purchase  price, 
and  authorized  the  bank  to  deliver  all  that  remained  unsold 
thereof,  and  released  all  claims  thereto.  There  is  no  evidence  to 
whom  or  for  whose  benefit  the  stock  was  released,  but  the 
necessary  presumption  is  that  it  was  delivered  to  Sorenson,  who 
had  contracted  to  purchase  it,  and  who  was  entitled  to  its 
possession  under  the  terms  of  the  contract  between  himself  and 
Knapp,  and,  in  the  absence  of  proof  of  any  a^eement  or  under- 
standing to  the  contrary,  the  stock  must  be  held  to  have  been 
delivered  to  Sorenson  for  his  own  benefit,  and  not  that  of  the 
company. 

Again,  it  is  contended  that  the  corporation  was  liable  in 
damages  to  the  holders  of  the  overissue  of  stock  sold  by  Soren- 
son, and  that  Sorenson  was  enabled  to  take  up  and  cancel  such 
overissue  with  that  delivered  to  him  by  Knapp,  and  thus  re- 
lease the  company  from  liability  on  account  of  such  overissue; 
and  that  this  constituted  a  sufficient  consideration  to  support 
the  mortgage  from  the  company  to  Kiapp.  That  an  indirect 
benefit  of  this  kind  is  not  a  sufficient  consideration  to  make 
a  valid  and  binding  transaction,  where  the  directors  of  the  cor- 
poration have,  in  violation  of  their  duty  and  trust,  mortgaged 
or  pledged  the  corporate  property  to  secure  the  payment  of  a 
debt  of  one  director  to  another,  is  too  evident  to  need  elabora- 
tion. Sorenson  was  one  of  the  directors  of  the  corporation,  and 
its  president.  Knapp  was  another  director,  and  its  vice-presi- 
dent. The  two  constituted  a  majority  of  the  board,  and  it  was 
by  their  votes  that  the  mortgage  was  autliorized.  It  was  there- 
fore void,  and  cannot  be  given  validity,  because  the  corporation 
may  be  indirectly  benefited  in  some  way  by  the  transaction. 

Affirmed. 
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Angued  23  January,  decided  26  February,  rehearing  denied  16  July,  1907. 

STATE  V.  KELLIHEB. 

88  Pac.   867. 

INDZCTMBNT — ^MOTIOK   TO   QUASH ^BNDORSINO   NAMXS   OF  WITNB88BB. 

1.  Though  Section  1284,  B.  A  C.  Comp.,  defining  when  a  grand  Jury 
ought  to  find  an  ind'ctment,  is  ai>pllcable  to  the  filing  of  an  Information 
by  a  district  attorney,  and  he  is  in  duty  bound  to  endorse  on  the  informa- 
tion  the  name  of  every  witness  whose  testimony  has  be:n  considered,  a 
failure  to  observe  these  requirements  cannot  be  taken  advantage  of  by  a 
motion  to  quash,  the  penalty  for  omitting  the  names  of  witnesses  be'ng 
inab'llty  to  call  them*  bn  the  trial.  Nor  will  a  motion  to  quash  lie  on  any 
other  grounds  than  those  prescribed  by  Section  1349.  B.  A  C.  Comp. :  8t<Ue 
V.  Whitney,  7  Or.  386.  followed,  and  State  v.  Justtu,  11  Or.  178.  doubted. 

Instrument  in  Namb  of  Fictitious  Person  ab  Forgery. 

2.  An  instrument  executed  in  the  name  of  a  fictitious  person  purporting 
to  assign  all  the  right,  title  cmd  Interest  of  the  grantor  in  and  to  certain 
public  land  described  in  a  certificate  of  sale  theretofore  Issued  by  the 
State  Land  Board  to  such  fictitious  person  is  a  "deed"  within  the  meaning 
of  Section  1858,  B.  A  C.  Comp.,  which  provides  a  punishment  for  any 
person  who  shall  falsely  make,  forge  or  counterfeit  any  deed. 

Criminal  Law — Evidence  of  Other  Like  Offenses. 

8.  Where  evidence  of  an  accomplice  as  to  the  commission  by  h'm  of 
other  simi'ar  acts  about  the  same  time  is  admitted  for  the  purpose  of 
showing  guilty  knowledge  and  intent  in  the  defendant,  there  must  be  other 
testimony  connecting  defendant  with  such  acts  or  the  evidence  should  be 
withdrawn  by  the  court 

Corroborating  Testimony  of  Accomplice. 

4.  This  case  affords  an  example  of  the  rule  established  in  Oregon  by 
Section  1406,  B.  A  C.  Comp.,  that  a  conviction  cannot  be  had  on  the 
uncorroborated  testimony  of  an  accomplice. 

From  Marion:  George  H.  Burnett^  Judge. 

Statement  by  Mr.  Justice  Eakin. 

Appellant,  A.  T.  Kelliher,  is  accused  by  an  information 
jointly  with  H.  H.  Turner,  with  the  forgery  of  a  certain  instru- 
ment in  writing,  viz.,  a  deed,  by  signing  the  name  of  G.  I.  Rice 
to  an  assignment  to  this  appellant  of  a  certificate  of  sale  of 
dchool  lands,  issued  by  the  State  Land  Board  to  G.  I.  Rice,  such 
assignment  being  executed  and  acknowledged  in  the  same  man- 
ner as  a  deed  to  real  estate.  This  appellant  was  tried  alone, 
and,  upon  conviction,  brings  this  appeal.  The  instrument  al- 
leged to  have  been  forged  is  in  the  following  language,  viz. : 
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"Know  all  men  by  these  presents: 

That  1,  G.  I.  Rice,  to  whom  the  annexed  certificate  of  sale 
Xo.  13,015  was  executed  by  the  State  Land  Board  of  the  State 
of  Oregon,  for  the  following  described  land,  situated  in  Morrow 
County,  State  of  Oregon,  to  wit :  The  E.  ^  of  section  36,  town- 
ship 5  S.,  range  26  E.  of  the  W.  M.,  containing  320  acres,  have, 
for  a  valuable  consideration,  to  me  in  hand  paid  by  Alfred  T. 
Kelliher.  hereby  assign  and  transfer  to  said  Alfred  T.  Kelliher 
all  my  right,  title,  interest  and  claim  of,  in  and  to  the  said 
described  land,  and  I  hereby  authorize  the  said  State  Land 
Board  to  execute  a  deed  to  Alfred  T.  Kelliher  for  said  described 
land. 

Witness  my  hand  and  seal  this  19th  dav  of  August,  A.  D. 
1902. 

Signed,  sealed  and  delivered  G.  L  Rice.  [Seal.] 

in  presence  of: 
T.  X.  Denham, 
H.    H.    Turner. 

State  of  Oregon,  County  of  ^tarion-— ss. : 

This  certifies  that  on  this  19th  day  of  August,  A. .  D.  1902, 
before  me,  the  undersigned,  a  notary  public  in  and  for  said 
county  and  state,  personally  appeared  the  within  named  G.  I. 
Rice,  who  is  known  to  me  to  be  the  identical  person  described 
in,  and  who  executed  the  within  instrument,  and  acknowledged 
to  me  that  he  executed  the  same  freely  and  voluntarily  for  the 
uses  therein  mentioned.  In  testimony  whereof,  I  have  hereunto 
set  my  hand  and  seal  the  dav  and  year  last  above  written. 

fNotarial  Seal.]  "  H.  H.  Turner, 

Notary  Public  for  Oregon.'* 

The  name  of  0.  West  only  is  inserted  at  the  foot  of  the  in- 
formation as  a  witness  examined  before  the  district  attorney. 
At  the  trial  the  information  was  dismissed  as  to  H.  H.  Turner 
that  he  might  be  used  i)y  the  state  as  a  witness.  In  the  year 
1900,  this  appellant  made  arrangements  with  Turner  to  procure 
for  him  pereons  to  sign  applications  for  the  purchase  of  school 
lands  from  the  State  of  Oregon,  and  to  procure  from  such  appli- 
cants, assignments  to  the  appellant  of  the  certificate  issued  by 
the  State  Land  Board  for  the  lands  so  applied  for.  Under  this 
arrangement.  Turner,  on  August  16,  1902,  produced  the  G.  I. 
Rice  application  and  the  assignment  of  the  certificate  of  sale  to 
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be  issued  thereon.  "G.  I.  Rice  was  the  name  of  a  fictitious  per- 
son, and  the  name  was  signed  by  Turner  to  the  application  for 
the  purchase  and  to  the  assignment  to  the  appellant  of  the 
certificate  of  sale;  both  being  signed  on  the  same  day,  but  the 
assignment  was  dated  August  19,  1902.  Turner  testified  also 
that  in  August  and  September,  1902,  he  procured  for  appellant 
about  30  other  applications  for  the  purchase  of  school  land, 
and  assignments  of  the  certificates  of  sale  to  be  issued  therefor; 
the  signatures  to  which  were  also  names  of  fictitious  persons, 
and  the  name  of  the  applicant  was  signed  by  him  to  the  appli- 
cation and  to  th^  assignment  in  each  case.  There  was  no  evi- 
dence except  Turner's  of  any  of  these  30  applications,  including 
the  0.  I.  Rice  application,  having  ever  been  in  the  hands  of  the 
appellant;  but  the  certificates  when  issued  were  all  turned  over 
to  the  appellant,  and  he  furnished  to  the  clerk  of  the  state  land 
board  the  money  to  cover  the  first  payment  on  the  applications, 
and  all  the  applications  were  procured  by  Turner  for  appellant's 
benefit,  and  appellant  furnished  Turner  the  descriptions  of  the 
lands  to  be  placed  in  the  applications.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Edward 
Myers  Watsofi,  George  Greenwood  Bingham  and  P.  H.  D'ArCy, 
with  oral  arguments  by  Mr.  Watson  and  Mr.  Bingham. 

For  the  State  there  was  a  brief  with  oral  arguments  by  Mr. 
Jolm  II.  McNary.  District  Attorney,  and  Mr.  Charles  Lima 
McNary. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

Appellant  filed  a  motion  to  quash  the  information  for  the 
reasons,  in  substance:  (1)  That  the  names  of  the  witnesses 
examined  by  the  district  attorney  are  not  indorsed  on  the  infor- 
mation; (2)  that  the  information  is  based  on  evidence  of  other 
witnesses  than  the  one  indorsed  thereon;  (3)  that  West,  whose 
name  is  indorsed,  had  no  knowledge  of  the  facts  upon  which  the 
information  is  based;  and  (4)  that  there  was  no  legal  evidence 
before  the  district  attorney  to  sustain  the  charge,  and  the  motion 
was  based  wholly  upon  matter  disclo^^ed  by  affidavits. 
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1.  Section  1284,  B.  &  C.  Comp.,  provideff: 

"The  grand  jury  ought  to  find  an  indictment  when  all  the 
evidence  before  them,  taken  together,  is  such  as  in  their  judg- 
ment would,  if  unexplained  or  uncontradicted,  warrant  a  con- 
viction by  the  trial  jury/' 

This  section  applies  equally  to  the  district  attorney  in  finding 
an  information,  and  neither  the  grand  jury  nor  the  district 
attorney  has  any  authority  to  find  a  true  bill  unless  the  evidence 
before  them  or  him  is  sufficient  in  their  judgment  to  warrant  a 
conviction,  and  the  name  of  every  witness  whose  evidence  was 
considered  in  investigating  the  charge  must  be  inserted  at  the 
foot  of,  or  indorsed  on,  the  information :  B.  &  C.  Comp.  §  1262. 
Mr.  Justice  Wolverton^  in  State  v.  Warren,  41  Or.  348,  356 
(69  Pac.  679),  referring  to  this  Section  1262,  says:  "This  stat- 
ute was  enacted  for  a  purpose,  and  that  was  evidently  to  aflFord 
the  accused  an  opportunity  of  ascertaining  the  names  of  the 
witnesses  with  whom  he  would  probably  be  confronted  at  the 
trial.  *  *  Such  statutes  are  mandatory  in  character,  and  should 
be  observed  to  the  letter  by  the  executive  officers  of  the  law." 

But  it  does  not  follow  that  the  defendant  in  a  criminal  case 
can,  by  motion  to  quash,  require  the  district  attorney  or  the 
grand  jury  to  disclose  what  evidence  was  before  him  or  them. 
Nor  can  its  sufficiency  be  questioned  by  motion  and  affidavit.  It 
does  not  appear  in  this  case  that  there  were  any  witnesses  exam- 
ined by  the  district  attorney  relating  to  this  charge,  whose 
names  are  not  indorsed  on  the  information.  If,  at  the  trial,  it 
appears  that  others  were  examined,  and  their  names  were  not 
so  indorsed,  then  by  Section  1262,  they  cannot  be  heard  against 
the  defendant  at  the  trial.  And  whether  the  evidence  of  0. 
West  and  the  records  before  the  district  attorney  were  sufficient 
to  justify  ihe  finding  of  the  information  is  not  a  matter  that 
can  be  tried  out  by  the  court  on  affidavit.  Otherwise  every  case 
by  indictment  or  information  could  be  brought  before  the  court 
by  motion,  and  the  district  attorney  or  the  grand  jury,  respect- 
ively, required  to  disclose  all  the  evidence  before  them  and  the 
court  determine  whether  it  was  sufficient.  In  State  v.  Grady, 
84  Mo.  220,  223,  the  court  holds  that  of  the  sufficiency  of  the 
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evidence  the  grand  jury  are  the  judges.  "If  it  were  otlierwise, 
it  would  result  that  the  court  would  become  the  tribunal  to 
indict/^     Section  1349,  B.  &  C.  Comp.,  provides: 

"The  indictment  must  be  set  aside  by  the  court,  upon  the  mo- 
tion of  the  defendant,  in  either  of  the  following  cases:  (1)  When 
it  is  not  found,  indorsed,  and  presented  as  prescribed  in  Chapter 
VII  of  Title  XVIII  of  this  code;  (2)  when  the  names  of  the 
witnesses  examined  before  the  grand  jury  are  not  inserted  at 
the  foot  of  the  indictment  or  indorsed  thereon." 

The  ground  of  the  motion  relied  on  here  does  not  come 
within  the  provisions  of  this  section;  and  in  State  v.  Whitney, 
7  Or.  386,  it  was  held  that  .these  are  the  only  two  cases  for 
which  an  indictment  can  be  set  aside.  Although,  in  State  v. 
Justus,  11  Or.  178  (8  Pac.  337:  50  Am.  Rep.  470),  it  is  inti- 
mated, though  not  decided,  that  irregularities  in  proceedings 
before  grand  juries,  not  covered  by  Chapter  VII,  may,  under 
some  circumstances,  be  taken  advantage  of  by  motion  to  quash. 
However,  even  if  the  motion  will  lie  to  quash  an  indictment  for 
irregularities  in  the  proceedings  before  the  grand  jury  or  the 
district  attorney,  not  prescribed  by  Chapter  VII,  still  such  mo- 
tion cannot  be  permitted  to  question  the  suflSciency  of  the  evi- 
dence to  justify  the  indictment,  and  the  motion  was  properly 
denied. 

2.  The  appellant  demurred  to  the  information,  for  tlie  reason 
that  the  facts  stated  did  not  constitute  a  crime,  viz.,  that  the 
forged  instrument  is  not  a  deed  within  the  meaning  of  Section 
1858  of  the  code.    This  section  provides: 

"If  any  person  shall,  with  intent  to  injure  or  defraud  any 
one,  falsely  make,  alter,  forge  or  counterfeit  *  *  any  contract, 
charter,  letters  patent,  deed,  lease,  *  *  writing  obligatory,  *  * 
such  person,  upon  conviction  thereof,  shall  be  punished,"  etc. 

By  Section  3306  of  the  code  it  is  provided  that  when  the 
State  Land  Board  accepts  an  application  to  purchase  school  land, 
"the  State  Land  Board  shall  *  *  deliver  to  the  purchaser  a  cer- 
tificate that  he  has  purchased  the  lands  therein  described." 

This  amounts  to  a  sale  of  the  land,  but  the  title  remains  in 
the  state  until  the  balance  of  the  price  is  paid,  and  the  certifi- 
49  Ob. —  « 
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cate  transfers  an  equity  in  the  land  to  the  purchaser;  and  it 
would  seem  from  the  decision  of  Gliem  v.  Board  of  Commis- 
sioners, 16  Or.  479  (19  Pac.  16),  that  tlie  purchaser  or  his 
assignee  can  compel  tlie  board  to  convey  it  to  him  if  he  haa 
complied  with  all  the  requirements  of  the  law ;  and  Section  3309 
of  the  code  recognizes  the  purchaser's  right  to  transfer  his 
interest  in  the  land  by  assignment  of  the  certificate,  but  pro- 
vides that  such  assignment  shall  be  executed  and  acknowledged 
in  the  same  manner  as  a  deed  to  real  estate. 

The  operative  words  of  this  forged  instrument  are : 

"Have  *  *  hereby  assigned  and  transferred  *  *  all  my  right, 
title,  interest  and  claim.'' 

In  Lambert  v.  Smith,  9  Or.  185,  193,  Lord,  C.  J.,  says:  "The 
word,  then,  'convey,'  or  transfer/  in  a  deed,  is  of  equivalent 
signification  and  effect  as  'grant.' "  In  Field  v.  Columberi, 
4  Sawy.  527  (Fed.  Cas.  No.  4,764),  Field,  J.,  says:  "Any  words 
in  a  deed  indicating  an  intention  to  transfer  the  estate,  interest 
or  claims  of  the  grantor,  will  be  a  sufficient  conveyance,  whether 
they  be  such  as  were  generally  used  in  a  deed  of  feoffment,  or 
of  bargain  and  sale,  or  of  release,  irrespective  of  the  fact  of 
'possession." 

Our  statute  designates  no  form  in  which  a  conveyance  shall 
be  made,  except  that  it  shall  be  made  by  deed,  and  the  only 
question,  then,  is  whether  there  was  in  this  case  any  land  or 
any  estate  or  interest  therein  upon  which  the  deed  might  operate, 
and,  as  we  have  seen  that  the  certificate  of  sale  is  evidence  of  an 
interest  in  the  land,  although  not  of  the  legal  title,  it  estab- 
lishes an  equitable  interest.  Xotwithstanding  the  certificate  is 
issued  to  a  fictitious  person,  and  the  forgery  is  the  forgery  of 
the  name  of  the  fictitious  purchaser,  it  is,  nevertheless,  forgery 
if  done  with  fraudulent  intent,  and  the  instrument  is  capable 
of  effecting  a  fraud.  Mr.  Justice  Bkan,  in  State  v.  Wheeler, 
20  Or.  192,  195  (25  Pac.  394:  10  L.  R.  A.  779:  23  Am.  St. 
Rep.  119),  a  case  of  forgery  by  the  use  of  the  name  of  a  ficti- 
tious person,  says :  "From  the  definitions  of  forgery,  as  above 
stated,  as  well  as  from  the  statute,  it  will  be  seen  that  the  essen- 
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tial  elements  of  the  crime  are:  (1)  a  false  making  of  some 
instrument  in  writing;  (2)  a  fraudulent  intent;  (3)  an  instru- 
ment apparently  capable  of  effecting  a  fraud."  This  instru- 
ment, in  connection  with  the  fictitious  application  of  G.  I.  Rico, 
and  the  certificate  of  sale  issued  thereon,  was  being  resorted  to 
as  a  means  of  evading  the  law  in  procuring  the  title  to  school 
lands  from  the  state,  and  thus  intended  as  a  fraud  upon  the 
slaie^  and  it  is  equally  clear  that  it  is  an  instrument  capable  of 
effecting  a  fraud  upon  the  state,  as,  the  forgery  not  being  dis- 
covered, the  title  would  eventually  pass  to  the  assignee  of  the 
certificate.  Therefore  we  conclude  that  the  assignment  of  the 
certificate  of  sale  alleged  in  the  information  to  be  a  forgery  is 
a  deed  within  the  meaning  of  Section  1858,  and  the  demurrer 
was  properly  overruled. 

3.  In  the  trial  of  the  case  the  state  offered  and  the  court  ad- 
mitted in  evidence  testimony  that  Turner  forged  about  30  other 
applications  for  the  purchase  of  school  land  from  the  state  and 
assignments  of  the  certificates  to  be  issued  therefor,  all  of  which 
applications  were  for  lands  the  descriptions  of  which  were  fur- 
aislied  by  the  appellant,  and  the  certificates  when  issued,  with 
the  assignments,  were  turned  over  to  the  appellant  as  in  other 
eases.  There  was  no  evidence  that  the  appellant  forged  any  of 
these  applications  or  assignments  or  was  present  when  it  was 
done.  Nor  any  evidence  that  the  appellant  was  a  party  thereto, 
or  knew  that  they  were  forgeries,  other  than  such  inferences  as 
were  relied  on  to  establish  appellant's  knowledge  of  the  forgery 
of  the  Rice  assignment;  but  the  scienter  of  appellant  is  lacking 
in  each  of  the  substantive  forgeries  as  in  the  principal  case.  The 
purpose  of  this  evidence  was  to  show  guilty  knowledge  on  the 
part  of  the  appellant  of  the  forgery  of  the  Rice  assignment,  as 
tending  to  corroborate  Turner  as  to  appellant's  connection  with 
it,  and  the  rule  is  that  when  the  question  of  scienter,  intent  or 
identity  is  an  essential  ingredient  of  the  crime  on  trial,  and  such 
knowledge  is  denied  by  the  defendant,  or  mistake  or  accident 
claimed,  proof  of  other  like  acts,  even  though  they  establish  an 
independent  crime,  may  be  shown  as  tending  to  show  guilty 
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knowledge  or  intent:  Fanis  v.  People,  129  111.  521  (21  N.  E. 
821:  4  L.  R.  A.  582:  16  Ara.  St.  Rep.  283) ;  Commonwealth  v. 
Ferrigan,  44  Pa.  386;  People  v.  Seaman,  107  Mich.  348  (65 
X.  W.  203:  61  Am.  St.  Rep.  326) ;  State  v.  O'Donnell,  36  Or. 
222  (61  Pac.  892).  And  in  this  case,  there  being  no  direct  evi- 
dence connecting  the  appellant  with  the  forgery,  evidence  of 
other  forgeries  by  Turner,  without  evidence  tending  to  establish 
appellant's  knowledge  of  or  connection  therewith,  is  not  evi- 
dence of  appellant's  knowledge  of  or  connection  with  the  for- 
gery of  the  Rice  assignment.  Upon  oifering  another  forged 
paper  on  the  trial  of  a  forgery  case,  it  was  held  that,  "not  only 
must  it  be  shown  to  have  been  forged,  but  the  prisoner  must  Ix* 
shown  to  have  had  questionable  connection  with  it":  State  v 
Lowry,  42  W.  Va.  205"  (24  S.  E.  561)  ;  People  v.  Bird,  124  Cal. 
32  (56  Pac.  639) ;  People  v.  Whitem^n,  114  Cal.  338  (46  Pac. 
99).  In  People  v.  Bird,  it  is  said:  "If  proof  had  been  forth- 
coming to  show  the  connection  of  defendant  with  these  other 
checks  which  were  said  to  have  been  forged,  still  such  coincidence 
is  not  admissible  to  prove  the  corpus  delicti,  but  only,  after  that 
has  been  established,  to  show  guilty  intent.  And  the  prosecution 
assumed  the  same  burden  of  proof  as  to  each  of  the  checks 
introduced  to  show  guilty  knowledge  as  in  regard  to  the  check 
for  which  he  is  being  tried."  And  to  the  same  eflFect  is  the 
case  of  People  v.  Seaman,  157  Mich.  348  (61  Am.  St.  Rep. 
326:  65  N.  W.  203),  which  contains  an  extended  review  of  the 
cases  on  this  subject.  And  there  being  no  evidence  other  than 
the  uncorroborated  statements  of  Turner,  an  accomplice,  that 
appellant  was  a  party  to  the  substantive  forgeries,  it  was  error 
to  submit  them  to  the  jury. 

4.  It  is  claimed  by  counsel  for  the  appellant  that,  Turner 
being  an  accomplice  in  the  commission  of  the  offense,  conviction 
cannot  be  had  on  his  testimony  alone  under  Section  1406  of  the 
code,  and  that  there  was  no  sufficient  corroboration  to  connect 
the  defendant  with  the  commission  of  the  crime;  and  the  dis- 
trict attorney  claims  that  sufficient  corroboration  is  found  in 
the  fact  that  this  application  and  assignment,  as  well  as  all  the 
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others  offered  in  evidence,  were  for  the  appellant's  benefit  and 
were  in  his  possession,  and  that  it  was  one  of  many  acts  in  pur- 
suance of  a  common  design  to  defraud  the  state.  There  is  no 
evidence  but  Turner's  statements  that  appellant  knew,  or  had 
any  reason  to  believe,  that  the  Rice  application  and  assignment 
were  forged,  and  Turner  does  not  claim  that  it  was  ever  men- 
tioned between  them,  except  in  the  remark  made  by  appellant 
to  "sign  them  yourself,"  when  appellant  was  objecting  to  an 
application  to  which  the  applicant  had  made  his  mark,  which 
might  reasonably  be  held  to  refer  to  cases  in  which  the  applicant 
could  not  write.  In  the  conversation  at  the  post  office  in  June, 
1900,  Turner  claimed  that  he  declined  to  go  further  with  the 
work;  "that  it  looked  like  perjury  was  being  committed,"  but 
this  referred  only  to  actual  purchasers  swearing  to  applications, 
and  not  to  fictitious  applicants,  and  it  is  not  claimed  that  any 
names  of  fictitious  persons  had  been  used  at  that  time.  It  may 
be  there  was  corroborating  evidence  that  the  appellant  was  a 
party  to  a  common  design  to  defraud  the  state  by  procuring  per- 
sons to  make  applications  to  purchase  land  for  the  benefit  of  the 
appellant,  but  this  is  not  the  crime  with  which  he  is  charged,  and 
does  not  tend  to  connect  the  appellant  with  the  forgery  or  to 
corroborate  Turner  as  to  appellant's  part  in  the  forgery.  Where 
the  common  design  of  the  appellant  and  Turner  was  to  procure 
)>crson8  to  sign  applications  to  purchase  school  land  for  appel- 
lant's benefit,  and  this  is  the  only  common  design  disclosed,  re- 
ceiving the  benefits  of  such  acts  by  the  appellant  with  knowledge 
of  their  character,  does  not  tend  to  show  that  appellant  was 
accepting  the  benefits  of  applications  made  in  the  names  of  ficti- 
tious persons  with  knowledge  of  that  fact,  or  to  show  a  common 
design  to  commit  forgeries.  The  testimony  as  to  the  other 
forgeries  and  the  forged  applications  offered  in  evidence  were 
only  competent  to  prove  the  scienter  of  the  appellant  as  to  the 
forgery  of  the  Rice  application  and  assignment,  that  being  a 
point  upon  which  Turner  must  be  corroborated,  as  an  element 
tending  to  show  appellant's  connection  with  the  forgeries;  but, 
as  we  have  alreadv  seen,  there  was  no  proof  of  scienter  in  those 
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oases,  and  witliout  that,  juulti plying  them  could  not  add  that 
element:  State  v.  Fitcheite,  88  Minn.  145  (92  N.  W.  527); 
State  V.  O'DonneU,  3G  Or.  222  (61  Pac.  892). 

Turner,  the  accomplice,  not  being  corroborated  by  other  evi- 
dence tending  to  connect  the  appellant  with  the  commission  of 
the  crime,  or  the  circumstances  of  its  commission,  the  evidence 
was  insufficient  to  sustain  the  verdict,  and  the  case  is  reversed 
and  remanded  to  the  court  below  for  such  further  proceeding  as 
may  seem  proper,  not  inconsistent  with  this  opinion. 

^  Reversed. 

Mr.  JrsTicic  Moore  took  no  part  in  this  decision. 


Arffued  9  October,  decided   21  November.   1906. 
STATE  t7.  BSAVTON. 
^  87   Pac.  635. 

INDICTMENT ^DUPLICITY Dl FFERENT    DBGRBBB ^INTBNT. 

1.  Since  a  greater  offense  always  Includes  a  lesser  one  of  the  same 
class,  and  as  the  intent  with  which  a  deadly  weapon  Is  used  determines 
the  srade  of  the  offense  committed,  one  may  be  convicted  of  an  assault 
with  a  deadly  weapon  under  a  charge  of  an  assault  with  intent  to  kill,  the 
latter  being  an  inferior  grade  of  the  form<T,  and  therefore  an  error  Jn 
charging  both  crimes  in  one  indictment  is  harmless. 

Criminal  Law — Standards  op  Comparison — Handwriting. 

2.  Under  Section  777,  B.  &  C.  Comp.,  providing  that  evidence  respecting 
handwriting  may  be  given  by  a  comparison  by  a  skilled  witness,  or  the 
Jury,  "with  writings  admitted  or  treated  as  genuine  by  the  party  against 
whom  the  evidence  is  offered,"  only  writings  admitted  and  treated  as 
having  been  written  by  defendant  personally  can  be  used  as  a  basis  of 
comparison  against  one  accused  of  crime. 

CuMULATiVB  Evidence  op  Handwriting — Harmless  Krror. 

3.  In  a  prosecution  for  assault  with  Intont  to  kill,  a  poorly  spelled 
letter,  purporting  to  have  been  written  by  defendant  and  relating  to  h!s 
prospective  marriage,  was  admitted  In  evidence  after  testimony  by  the 
recipient  that  she  discussed  its  confTnts  with  defendant  after  she  had 
received  it.  No  expert  based  his  opinion  as  to  the  genuineness  of  another 
incriminating  letter  purporting  to  have  been  signed  by  defendant,  on  a 
comparison  with  the  first  letter,  and  the  attention  of  the  Jury,  who  had 
before  them  numerous  genuine  samples  of  defendant's  handwriting,  was 
not  particularly  called  to  such  letter.  Held,  that  even  if  defendant's 
acknowledgment  of  the  contents  of  the  letter  was  not  a  sufficient  admission 
of  the  genuineness  of  the  penmanship  to  permit  Its  use  as  a  standard  of 
comparison  by  an  expert,  yet  Its  admission  before  the  Jury  could  have 
caused  no  appreciable  injury  to  defendant. 
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PORlfAI*  RBQUIBITBB   OF   CRIMINAL   JUDOMBNT. 

4.  An  order  in  a  criminal  case  concludlnfr.  "It  is  therefore  ordered 
that  •  •  be  confined  In  the  penitentiary,"  etc.  Is  a  sufficient  judgrment. 
In  this  connection  the  word  "considered"  is  frequently  used,  but  it  is  not 
necessary. 

From  Lane:  Jamjss  W.  Hamilton,  Judge. 
John  Branton  appeals  from  a  conviction  of  an  assault,  with 
intent  to  kill  one  John  Fletcher.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Johnson  & 
Medley  and  Lark  Bilyeu,  with  oral  arguments  by  Mr.  Bilyeu 
and  Mr.  J.  C.  Johnson, 

For  the  State  there  was  a  brief  over  the  names  oi  A.  M,  Craw- 
ford,  Attorney  General,  Qeorge  M,  Brown,  District  Attorney, 
and  John  Monroe  ^y^lliams,  with  oral  arguments  by  Mr,  Brown 
and  Mr.  Williams. 

Mk.  Justice  Moore  delivered  the  opinion. 

The  defendant,  John  Branton,  was  accused  by  an  informa- 
tion of  the  crime  of  assault  with  intent  to  kill,  alleged  to  have 
been  committed  as  follows: 

"The  said  John  Branton  on  the  9th  day  of  March,  A.  D.  1905, 
in  the  said  County  of  Lane  and  State  of  Oregon  then  and  there 
being,  did  then  and  there  with  a  certain  revolver  gun,  loaded 
with  gunpowder  and  leaden  bullets  and  capable  of  being  dis- 
charged, unlawfully  and  feloniously  assault  John  Fletcher  with 
the  aforesaid  gun  by  feloniously  shooting  and  wounding  him,  the 
said  John  Fletcher,  with  said  revolver  gun,  with  intent  him, 
the  said  John  Fletcher,  to  kill  and  murder,  contrary  to  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  State  of  Oregon.^* 

A  demurrer  to  the  information,  on  the  ground  that  it  at- 
tempted to  charge  the  commission  of  more  than  one  crime,  was 
overruled,  and,  the  cause  being  tried,  the  defendant  was  found 
guilty  as  charged,  and  appeals  from  the  judgment  which 
followed. 

1.  It  is  contended  by  his  counsel  that  he  was  charged  with  the 
commission  of  the  crime  of  assault  being  armed  with  a  deadly 
weapon,  and  also  with  an  assault  with  intent  to  kill,  and  that. 
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having  challenged  the  information  for  duplicity,  an  error  waa 
committed  in  overruling  the  demurrer.  The  organic  law  de- 
clares that  in  all  criminal  prosecutions  the  accused  shall  have 
the  right  to  demand  the  nature  and  cause  of  the  accusation 
against  him :  Const.  Or.  Art.  I,  §  11.  Statutes  passed  in  purr 
suance  of  this  fundamental  requirement  provide,  in  effect,  that 
an  information,  which  may  take  the  place  of  an  indictment 
(B.  &  C.  Comp.  §  1259),  must  be  direct  and  certain  as  it  re- 
gards the  crime  charged  and  the  particular  circumstances 
thereof  when  they  are  necessary  to  constitute  a  complete  offense 
(B.  &  C.  Comp.  §  1306),  and  the  information  must  charge  but 
one  crime  and  in  one  form  only :  B.  &  C.  Comp.  §  1308.  When 
a  formal  criminal  charge  violates  these  provisions,  and  its  com- 
pound aspect  is  pointed  out  by  a  demurrer,  the  challenge  thus 
interposed  should  be  sustained:  State  v.  Lee,  33  Or.  506 
(56  Pac.  415).  The  statute  which  the  defendant  is  accused  of 
violating  contains  the  following  provision: 

"If  any  person  shall  assault  another  with  intent  to  kill,  *  * 
such  person,  upon  conviction  thereof,  shall  be  punished,^'  etc.: 
B.  &  C.  Comp.  §  1767. 

A  kindred  enactment  is  as  follows : 

"If  any  person,  being  armed  with  a  dangerous  weapon,  shall 
assault  another  with  such  weapon,  such  person,  upon  conviction 
thereof,  shall  be  punished,"'  etc. :  B.  &  C.  Comp.  §  1771. 

It  may  be  supposed  that  a  person  might  intentionally  at- 
tempt by  violence  to  do  another  a  bodily  injury  with  a  deadly 
weapon,  without  an  intent  to  take  the  life  of  the  person  so 
assaulted.  So,  too,  it  can  readily  be  seen  that  a  person  might 
assault  another  with  a  destructive  instrument  i^dth  intent  to 
take  the  life  of  the  .latter.  The  design  with  which  a  deadly 
weapon  is  used  in  making  an  assault  determines  the  grade  of  the 
offense,  and,  when  a  purpose  to  take  the  life  of  another  accom- 
panies the  overt  act,  it  augments  the  crime  to  an  assault  with 
intent  to  kill.  A  specification  of  such  charge  may,  therefore, 
include  the  accusation  of  an  assault  with  a  deadly  weapon: 
1  Bishop,  New  Crim.  Law,  §780,  subd.  3;  1  McClain,  Crini. 
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Law,  §§  271,  272.  Upon  an  accusation  of  the  commission  of  a 
crime,  consisting  of  different  degrees,  the  accused  may  be  found 
not  guilty  as  charged  and  convicted  of  any  degree  inferior 
thereto  (B.  &  C.  Comp.  §  1417)  ;  and  when  it  appears  that  the 
defendant  has  committed  a  crime^  and  there  is  reasonable  ground 
of  doubt  in  which  of  two  or  more  degrees  he  is  guilty,  he  may 
be  convicted  of  the  lowest  of  these  degrees  only :  B.  &  C.  Comp. 
§  1394.  The  defendant,  having  been  accused  of  the  commission 
of  an  assault  with  intent  to  kill,  could  have  been  found  guilty 
of  an  assault  with  a  deadly  weapon,  which  is  a  lesser  offense,  and 
as  the  crime  with  which  he  was  charged  consists  of  degrees, 
wherein  the  greater  necessarily  includes  the  less,  he  could  not 
have  been  prejudiced  by  accusing  him  with  the  commission  of 
the  lesser  offense  also,  if  it  be  assumed  that  the  information  con- 
tains such  a  specification :  State  w.McLennen,  16  Or.  59  (16  Pac. 
S79)  ;  State  v.  Lavery,  36  Or.  402  (58  Pac.  107) ;  State  v.  Kelly, 
41  Or.  20  (68  Pac.  1). 

2.  It  is  maintained  by  defendant's  counsel  that  the  court  erred 
in  admitting,  over  objection  and  exception,  certain  immaterial 
manuscript,  claimed  by  the  prosecuting  attorney  to  have  been 
written  by  the  defendant,  without  proof  of  such  writings  having 
been  admitted  or  treated  by  him  as  genuine.  The  documents 
so  received  were  introduced  in  evidence  to  establish  a  standard 
of  comparison  with  the  defendant's  handwriting  for  the  purpose 
of  proving  that  he  inscribed  a  letter  that  came  by  mail,  ad- 
dressed to  the  specified  officer  of  the  town  where  it  purports  to 
have  been  written,  of  which  the  following  is  a  copy : 

"Cottage  Grove  Or  llch  8  95 
Marshel  i  leave  this  note  to  show  that  i  have  took  my  life 
and  you  will  find  me  on  the  road  between  town  and  branton 
ranch  i  am  tired  living  and  leave  this  to  save  troubel  for  my 
friends  and  expence  to  the  county, 
good  Bve. 

J.  Fletcher." 
As  tending  to  incriminate  the  defendant,  a  fellow  prisoner, 
who  was  confined  with  him  in  the  Lane  County  jail,  appearing 
as  a  witness  for  the  state,  testified  that  the  defendant,  referring 
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Lo  Fletcher,  the  prosecuting  witness,  said,  "I  am  sorry  I  left 

the  6 of  a  b without  finishing  him";  that  the  defendant 

offered  to  pay  the  fine  imposed  upon  the  witness  if  the  latter 
would  persuade  Fletcher  to  accompany  him  to  Astoria,  where 
he  was  to  be  shanghaied  or  disposed  of  in  dome  manner,  by  per- 
sons whose  names  were  stated ;  that  the  witness  saw  the  defend- 
ant write  a  letter,  which  was  given  to  him  to  be  mailed  when 
he  had  fully  executed  the  commission,  which  letter  is  addressed 
to  the  then  deputy  district  attorney,  and,  having  been  offered  in 
evidence,  over  objection  and  exception,  the  follo^iving  is  a  copy 
thereof,  to  wit: 

"Astoria,  June,  1905. 
Kugene. 

Mr.  J.  W.  Williams  as  i  am  the  gilty  one  in  the  Branton 
case  i  cant  fase  him  in  it  so  i  ask  you  have  him  turned  loose 

J  fletcher.'^ 

Mrs.  Delia  M.  Wetzel,  a  sister-in-law  of  the  defendant,  testi- 
fied that  she  had  corresponded  with  him.  and,  referring  to  let- 
ters purporting  to  have  been  written  by  him  to  her,  January  24, 
1S92,  and  September  3,  1901,  she  stated  that  he  told  her  he 
wrote  them ;  that  after  she  received  a  similar  letter,  dated  June 
28,  1903,  she  discussed  with  him  the  subject-matter  and  contents 
thereof;  and  that,  alluding  to  a  like  letter  of  December  20,  1901, 
lie  inquired  of  her  if  she  had  told  her  father  what  he  wrote  her 
therein.  These  letters,  over  objection  and  exception,  were  re- 
ceived in  evidence  for  the  sole  purpose  of  proving  the  basis  of  a 
comparison  of  handwriting,  and  are  numbered,  respectively, 
P^xhibits  1,  2,  4  and  5.  D.  Linebaugh  testified  that  the  defend- 
ant, in  his  presence,  subscribed  his  name  to  a  note  which  stip- 
ulated for  the  payment  to  him  of  a  sum  of  money,  which  written 
promise,  over  objection  and  exception,  was  received  in  evidence 
and  numbered  Exhibit  6.  Several  witnesses  were  thereupon 
called  by  the  state,  each  of  whom,  having  testified  as  to  his 
(jualifications,  severally  expressed,  over  objection  and  exception, 
an  opinion  that  the  letters,  copies  of  which  are  hereinbefore  set 
out,  when  compared  with  Exhibits  1,  5  and  6,  were  written  by 
the  defendant. 
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It  is  argued  by  defendant's  counsel  that  no  manuscript  i& 
competent  as  a  basis  of  comparison  of  penmanship,  by  placing 
it  in  juxtaposition  with  other  material  writings,  unless  such  doc- 
ument has  been  admitted  or  treated  by  the  party  against  whom 
it  is  offered  as  genuine,  is  relevant  to  the  issue  to  be  tried,  and 
has  been  received  in  evidence  for  some  other  purpose;  that  the 
exhibits  mentioned  did  not  tend  to  establish  or  disprove  the 
defendant's  guilt  or  innocence,  and  hence  they  were  immaterial, 
and  their  introduction  in  evidence  prejudicial.  The  question 
thus  presented  is  whether  or  not  writings  which  have  been 
proven  to  be  genuine  are  admissible  in  evidence  for  the  sole 
purpose  of  providing  a  foundation  for  the  comparison  of  hand- 
writing. The  statute,  regulating  the  manner  of  proving  the 
style  of  penmanship  is  as  follows: 

"The  handwriting  of  a  person  may  be  shown,  by  any  one  who 
believes  it  to  be  his,  and  who  has  seen  him  write,  or  has  seen 
writing  purporting  to  have  been  his,  upon  which  he  has  acted 
or  been  charged,  and  who  has  thus  acquired  a  knowledge  of  his 
handwriting^' :  B.  &  C.  Comp.  §  776. 

"Evidence  respecting  the  handwriting  may  also  be  given  by 
a  comparison,  made  by  a  witness  skilled  in  such  matters,  or  the 
jury,  with  writings  admitted  or  treated  as  genuine  by  the  party 
against  whom  the  evidence  is  offered" :  B.  &  G.  Comp.  §  777. 

In  Munkers  v.  Farmers'  Ins.  Co.  30  Or.  211  (46  Pac.  850), 
Mr.  Justice  Bean,  speaking  for  the  court  in  construing  the  sec- 
tion last  quoted,  settles  the  question  raised  by  saying:  "Under 
this  statute  it  is  clear  that  any  writing  which  is  admitted  to  be 
or  treated  as  genuine  by  the  party  against  whom  the  evidence  is 
offered  may  be  used  for  the  purpose  of  comparison  with  the 
writing  or  signature  in  question,  although  it  may  not  be  ad- 
missible in  evidence  for  any  other  purpose."  See,  also,  15  Am.  & 
Eng.  Enc.  Law  (2  ed.),  267,  note  3.  In  Holmes  v.  Ooldsmitli, 
147  XJ.  S.  150  (13  Sup.  Ct.  288:  37  L.  Ed.  118),  in  interpreting 
the  section  of  the  statute  last  referred  to,  it  was  held  that,  when 
the  genuineness  of  a  paper  sued  on  is  put  in  issue,  papers  not 
otherwise  competent  may  be  introduced  in  Oregon  for  the  pur- 
])Ose  of  enabling  th^  jury  to  make  a  comparison  of  handwriting. 
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the  court  saying:  "We  regard  the  statute  as  constituting  tho 
law  of  the  case,  and  as  warranting  the  action  of  the  court  in 
the  particulars  complained  of/' 

It  was  argued  at  the  trial  herein  that  a  party  against  whom 
writings  may  be  offered  in  evidence  could  have  admitted  or 
treated  them  as  genuine  without  ever  having  written  them  him- 
self, and  as  such  manuscripts  are  received  as  a  basis  of  com- 
parison of  penmanship,  he  might  be  convicted  upon  the  author- 
ized writing  of  a  person  who  theretofore  had  been  his  clerk,  and, 
this  being  so,  the  rule  adopted  in  the  cases  referred  to  should 
not  be  applicable  in  the  trial  of  criminal  actions,  and  that  the 
testimony  of  a  witness  that  she  discussed  with  the  defendant 
the  contents  of  a  letter  purporting  to  have  been  written  by  him 
to  her  is  not  sufficient  evidence  in  a  case  of  this  kind  that  he 
wrote  the  letter,  and  hence  the  basis  for  the  comparison  neces- 
sarily fails,  and  the  error  in  admitting  such  letter  becomes  man- 
ifest. The  sections  of  the  statute  hereinbefore  quoted  relate  to 
the  same  subject-matter  and  should  be  construed  together.  Con- 
sidering these  clauses  in  that  manner,  it  is  the  genuine,  hand- 
writing of  the  person  against  whom  the  evidence  is  offered,  that 
has  been  admitted  or  treated  by  him  as  such,  that  must  be  taken 
to  form  the  basis  of  comparison  of  penmanship,  and  not  such 
documents  as  might  be  valid  and  binding  on  him,  though  written 
and  signed  by  another  at  his  request.  The  bill  of  exceptions 
discloses  that  Exhibits  numbered  1,  2  and  5  were  severally  ad- 
mitted and  treated  by  the  defendant  as  having  been  written  by 
him,  and  that  he  subscribed  his  name  to  Exhibit  No.  6.  Ex- 
hibit No.  4  is  as  follows: 

"Cottage  Grove  Or.  June  28th— 1903. 
Dear  Sister  and  family  and  all  the  rest  of  the  folks. 

We  are  all  well  except  Roy  he  has  the  measels  I  hope  you  are 
all  well  I  got  my  hay  in  the  bam  before  the  rain  that  is  all  I 
had  cut  it  is  raining  now  I  have  about  12  acres  reasy  to  cut  now 
Well  I  will  tell  you  about  me  going  to  get  married  I  shall  marry 
on  the  evening  of  the  9  of  July  at  (OClock  I  will  let  you  no 
in  time  so  you  can  make  calculation  on  the  4  if  you  want  to  go 
You  peopel  can  come  up  to  me  place  and  go  to  town  in  the 
evening  or  if  you  want  to  just  come  to  Mrs  Dowens  and  then 
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come  on  the  next  day    We  dont  expect  to  have  very  many  at 
our  weding    Come  if  you  can  rite  and  let  me  po  if  you  are 
coming.    Well  I  will  close 
Yours  as  ever 
John  T.  Branton. 

Send  Mancey  and  nell  Word.'' 

It  will  be  remembered  that  Mrs.  Wetzel  testified  that  after 
receiving  this  letter  she  discussed  with  the  defendant  the  sub- 
ject-matter and  the  contents  thereof.  She  also  testified  that  she 
had  frequently  seen  him  write  and  recognized  his  penmanship. 

3.  In  Manning  v.  State,  37  Tex.  Cr.  R.  180  (39  S.  W.  118),  a 
witness  testified  that,  though  he  had  never  seen  the  prosecuting 
witness  write,  he  had  received  many  letters  from  her,  had  talked 
with  her  about  the  contents  thereof,  and  she  admitted  to  him 
that  she  had  written  a  letter  to  him.  It  was  held  that  a  letter 
exhibited  to  him  was  one  received  by  mail  from  her,  and  the 
testimony  was  suflBcient  to  identify  the  letter  as  a  specimen  of 
her  handwriting,  to  be  used  for  comparison  with  other  letters 
claimed  to  have  been  written  by  her.  It  may  well  be  doubted 
whether  the  rule  thus  announced  would  be  applicable  under  a 
statute  like,  ours,  for  a  party  might  be  able  to  repeat  from 
memory  the  contents  of  letters  or  other  documents  which  had 
been  written  at  his  dictation  and  signed  by  another  person  at  his 
request,  the  penmanship  of  which  would  not  afford  a  safe  guide 
for  comparison.  To  hold  that  an  instrument  written  and  signed 
under  the  circumstances  assumed  constituted  a  sample  of  chirog- 
raphy  sufficient  to  determine  therefrom  the  similitude  of  hand- 
writing of  another  document  might  result  in  convicting  the 
purported  author  of  the  first  letter  of  forgery  or  of  a  similar 
crime  that  had  been  committed  by  his  amanuensis  in  writing  the 
second.  The  genuineness  of  papers  must  be  clearly  shown  before 
a  person  can  be  permitted  to  testify  to  the  handwriting  of  an- 
other (15  Am.  &  Eng.  Enc.  Law,  2  ed.  272),  and  there  is  now 
no  distinction  in  this,  respect  between  civil  and  criminal  causes 
(Idem,  253),  unless  otherwise  specially  provided  by  statute: 
B.  £>  C.  Comp.  §  1399.  The  genuineness  of  handwriting  was 
originally  limited  to  the  testimony  of  a  witness  who  saw  the 
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instrument  executed,  and  his  declaration  in  this  respect  was  ap- 
plicable only, in  civil  actions:  ^  Wiginore,  Evidence,  §1991. 
An  express  admission  of  the  genuineness  of  a  writing  by  the 
purported  author  thereof  renders  it  admissible  in  evidence  aa  a 
basis  for  comparison  of  penmanship:  B.  &  C.  Comp.  §  776. 
So,  too,  his  treatment  of  the  instrument  as  genuine,  which  is  an 
implied  admission  to  that  effect,  is  equally  competent:  1  Wig- 
niore,  p]vidence,  §  701 ;  3  Wigmore,  Evidence,  §  1993.  Whether 
or  not  the  defendant's  acknowledgment  of  the  contents  of  the 
letter  announcing  his  intended  marriage  is  such  a  treatment 
of  the  writing  as  to  render  it  equivalent  to  an  implied  admis- 
sion of.  the  genuineness  of  his  penmanship,  we  do  not  think  it 
necessary  to  inquire;  for  it  will  be  remembered  that  no  com- 
parison therewith  was  made  by  the  expert  witnesses.  The  letter 
having  been  offered  in  evidence,  the  jury,  it  is  true,  were  author- 
ized to  make  a  comparison  therewith  (B.  &  C.  Comp.  §  777) ; 
but,  their  attention  not  having  been  directed  thereto,  we  think, 
in  view  of  the  fact  that  so  many  genuine  samples  of  the  de- 
fendant's handwriting  were  received  in  evidence,  that  the  ad- 
mission of  such  letter  caused  no  appreciable  injury  to  his  rights. 
4.  It  is  contended  by  defendant's  counsel  that  no  final  judg- 
ment was  rendered  in  this  action.  The  transcript  details  the 
proceedings  of  the  trial,  sets  out  a  copy  of  the  verdict,  states 
that  the  motion  for  a  new  trial  was  denied,  declares  that  the 
defendant  was  unable  to  show  any  valid  reason  why  sentence  of 
the  court  should  not  then  be  pronounced,  and  concludes  as 
follows : 

"It  is  therefore  ordered  that  the  said  defendant  John  Branton 
be  confined  in  the  penitentiary  of  the  State  of  Oregon  for  the 
term  of  ten  years,  and  that  he  pay  the  costs  of  this  prosecution." 

The  word  "considered,''  when  used  by  a  court  to  express  the 
final  conclusion  reached  on  the  trial  of  an  issue,  or  on  the  admis- 
riion  or  confession  of  a  party,  has  been  deemed  appropriate ;  but 
other  words  have  been  held  equivalent  thereto:  1  Freeman, 
Judgments  (4  ed.),  §4(5.  This,  when  in  a  criminal  action 
which  condemns  the  prisoner  to  be  punished  and  sets  forth  par- 
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ticularly  the  amount,  duration  and  place  of  punishment,  is  a 
final  judgment:  1  Freeman,  Judgments.  (4  ed.),  §  21a. 

Xo  prejudicial  error  having  been  committed,  and  the  judg- 
ment being  sufficient,  it  is  affirmed.  Affirm kd. 


Argued  22  January,  decided  5  March,  1907. 
8EFFEBT  v.  NOBTHEBN  PACHTO  RAILWAY  OO. 

88  Pac.  962. 

PUBADINO ^FORM    OF   OENSRAL    DKNIAL. 

1.  The  rules  of  pleading  under  statutes  permitting  general  denials  are 
reviewed  and  discussed.  ^ 

PLBADING SUVnCIBNCT  OF  RKPLT — WAIVBR  OF  DKPBCT. 

2.  A  denial  in  a  reply  of  "each  and  every  allegation  of  said  answer 
except  such  facts  as  are  set  forth  in  the  complaint  admitted  by  said 
answer."  is  equivalent  to  a  denial  of  every  allegation  in  the  answer  except 
aa  alleged  in  the  complaint,  and.  If  it  is  defective,  it  Is  not  entirely  bad, 
and  objection  thereto  is  waived  by  going  to  trial  without  question. 

Findings  bt  Court — Rkviewino  Supficibnct  of  Evidence. 

3.  The  appellate  court  will  examine  the  evidence  in  an  action  tried 
without  a  Jury  only  to  the  extent  of  determining  if  there  Is  any  competent 
support  for  the  findings,  it  will  not  review  the  weight  or  sufficiency  of 
the;  evidence. 

From  Columbia:  Thomas  A.  McBride,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  an  action  by  respondent,  Ervin  Seffert,  against  the 
Northern  Pacific  Railway  Co.  to  recover  the  value  of  a  cow 
killed  by  a  train  of  the  appellant  at  Deer  Island  Station.  Re- 
spondent's cow  was  at  large  on  the  range  with  other  cattle, 
and,  at  the  time  of  the  killing,  was  grazing  on  the  side  track 
of  appellant  at  said  station  about  600  feet  north  of  the  south 
end  of  the  side  track,  and  about  200  feet  north  of  a  car  stand- 
ing on  the  side  track.  The  south  end  of.  the  side  track  is  about 
a  quarter  of  a  mile  north  of  the  station.  The  train  that  struck 
the  cow  was  the  northbound  passenger,  running  about  35  miles 
an  hour.    It  did  not  stop  at  the  station.  Affirm  lii^. 

For  appellant  there  was  a  brief  over  the  name  of  Carey  d' 
Mays,  with  an  oral  argument  by  Mr,  Ormr  Corwin  Spencer. 
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For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr,  William  Hamilton.  PowelL 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  After  the  evidence  was  taken^  appellant's  counsel  moved 
the  court  for  judgment  on  the  pleadings  for  the  reason  that  the 
denial  of  the  reply  is  insufficient  to  put  at  issue  the  affirmative 
allegations  of  the  answer.  The  denial  of  the  reply  is  in  the  fol- 
lowing words: 

"Denies  each  and  every  allegation  thereof  except  such  facte 
as  are  set  forth  in  this  plaintiff's  complaint  admitted  by  said 
answer." 

This  is  equivalent  to  a  denial  of  each  and  every  allegation  of 
the  answer  except  as  in  the  complaint  alleged.  The  answer  to 
the  complaint,  after  the  denial,  which  is  positive  and  general,  by 
affirmative  allegations,  practically  admits  that  the  cow  went 
upon  the  track,  as  alleged,  and  was  killed,  and  would  probably 
carry  with  it  the  further  admission,  inferentially  at  least,  that 
the  cow  was  killed  by  the  appellant's  train. 

In  Veasey  v.  Humphreys,  27  Or.  515,  518  (41  Pac.  8,  9),  Mr. 
Justice  WoLVERTON,  in  speaking  of  such  defenses,  says:  "New 
matter  pleaded  under  this  statute,  which  goes  to  defeat  the  plain- 
tiff^s  cause  of  action,  logically  speaking,  if  not  expressly,  admite 
by  implication  a  real  or  apparent  right  in  plaintiff  to  be  thus 
avoided.  Such  a  plea  at  common  law  was  by  way  of  confession 
and  avoidance,  in  which  the  defendant  had  to  give  color  to  the 
plaintiff."  To  the  same  effect  is  WatJcinds  v.  Southern  Pac,  Co, 
(D.  C),  ?kS  Fed.  711  (4  L.  R.  A.  239).  The  plaintiff  here 
sought  to  qualify  his  denial  contained  in  the  reply,  so  as  not 
to  controvert  matter  alleged  in  his  complaint.  Denials  should 
not  be  recklessly  made,  as  they  are  made  under  oath  equally 
with  the  affirmative  matter,  and  they  must  be  in  accordance  with 
the  truth,  and  therefore,  where  the  traverse  is  not  intended  to  be 
complete  (that  is,  some  of  the  matters  alleged  are  not  contro- 
verted), the  denial  cannot  be  a  positive  denial,  but  must  be 
qualified  to  conform  to  the  truth. 

There  is  a  conflict  in  the  authorities  as  to  the  sufficiency  of 


Mar.  1907]  Sbffekt  v.  Northern  Pac.  Ry.  Co.     97 

such  a  denial  as  the  one  in  question  here,  a  few  states  holding 
that  it  is  a  nullity,  others  that  it  is  bad  pleading,  but  must  l)e 
remedied  by  motion  to  strike  out  or  to  make  more  definite,  and 
if  it  is  not  so  attacked  the  irregularity  is  waived.  But  the  better 
rule  seems  to  be  that  a  general  denial  of  each  and  every  allega- 
tion of  the  complaint,  except  as  hereinafter  admitted,  qualified 
or  stated,  is  a  proper  form  of  denial,  if  the  matters  so  excepted 
are  so  definite  and  certain  as  to  make  the  issue  plain.  1  Enc.  Fl. 
&  Pr.  803,  after  citing  authorities  on  this  conflict,  says:  "The 
weight  of  authority  is  in  favor  of  allowing  a  general  denial 
of  all  allegations  not  otherwise  admitted.  When  there  is  no 
ambiguity  in  what  is  stated,  admitted  or  qualified,  and  when 
the  allegations  of  the  complaint  are  so  specific  that  there  can 
be  no  mistake  in  ascertaining  what  is  put  in  issue,  and  no 
diificulty  in  punishing  the  defendant  if  the  verification  is  false, 
this  form  of  denial  is  sufficient.^'  And  if  the  pleading  taken  as 
a  whole  leaves  it  doubtful  or  ambiguous  as  to  what  is  denied, 
then  it  should  be  remedied  by  motion  to  make  definite  or  to 
strike  out:  Bliss,  Code  PI.  (3  ed.),  §  331a;  Ingle  v.  Jones, 
43  Iowa,  286;  Kingsley  v.  Oilman,  12  Minn.  515  (Gil.  425); 
Griffin  v.  Long  Island  R.  Co.  101  N.  Y.  348  (4  N.  E.  740) ; 
Burley  v.  Qerman- American  Bank,  111  U.  S.  216  (4  Sup.  Ct. 
341:  28  L.  Ed.  406). 

2.  Here  the  case  had  been  previously  tried  in  the  justice's 
court  on  this  reply,  and,  when  the  issues  were  made  up  in  the 
circuit  court,  it  was  stipulated  that  the  plaintiff's  reply  "should 
be  considered  as  the  reply  to  the  answer  to  the  amended  com- 
plaint,'* and  the  form  or  sufficiency  of  it  was  not  questioned 
until  after  the  trial.  This  was  too  late.  Such  a  denial,  if  de- 
fective, is  not  a  nullity,  but  must  be  questioned  by  motion  or 
demurrer  before  trial. 

3.  It  is  also  claimed  that  there  is  no  evidence  in  the  record 
of  any  negligence  on  the  part  of  the  defendant.  On  appeal 
from  a  judgment  on  findings  of  the  court  in  a  case  tried  without 
^  jury,  the  appellate  court  will  not  consider  the  testimony  fur- 
ther than  to  ascertain  if  there  was  any  competent  evidence  to 

40  Ok. 7 
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support  the  findings:  Salem  Tmction  Co,  v.  Anson,  41  Or. 
562  (7  Munic.  Corp.  Cas.  701 :  G?  Pac.  1015,  69  Pac.  675).  "The 
findings  of  fact  of  the  trial  court  are  conclusive  on  us  if  there  wau 
some  competent  evidence  offered  and  admitted  at  the  trial  rea- 
sonahly  tending  to  their  support,  and,  Whether  or  not  that  court 
was  justified  by  the  weight  of  the  evidence  in  making  the 
findings,  this  court  cannot  consider' " :  Astoria  Railroad  Co,  v. 
Kern,  44  Or.  538,  542  (76  Pac.  14,  15).  There  was  a  conflict 
between  the  evidence  for  the  plaintiff  and  that  for  the  defendant 
as  to  whether  or  not  the  engineer  made  any  effort  to  frighten 
the  cow  by  the  use  of  escaping  steam,  ringing  the  bell  or  whist- 
ling; whether  the  cow  was  in  view  of  the  engineer  in  time  for 
him  to  check  the  speed  of  the  train;  and  whether  he  made  any 
effort  to  check  its  speed.  There  was  some  evidence  tending  to 
show  negligence  on  the  part  of  the  defendant,  but  whether  the 
weight  of  evidence  justified  the  findings  we  cannot  consider, 
and  the  judgment  is  affirmed.  Affirmed. 


Argrued  23  January,  decided  6  March,  1907. 
HIGH  V,  SOUTHEBN  PACHTO  CX>. 

88  Pac.  961. 

Railroads — Limits  of  Dkpot  Grounds — Question  for  Jurt. 

1.  Where  the  evidence  is  conflictins  as  to  the  extent  of  the  space 
reasonably  required  for  dei>ot  srrounds  at  a  griven  station,  the  question 
whether  a  particular  point  is  within  the  depot  grounds  should  be  sub- 
mitted to  the  Jury. 

Railroads — Fencing — ^Variance  Between  Pleadings  and  Proofs. 

2.  An  allegration  that  a  railroad  track  was  not  fenced  at  a  certain 
point,  is  not  supported  by  proof  that  a  Rate  was  negligently  left  open  in 
i\  fence  theretofore  constructed  at  that  point. 

pleading — Remedy  for  Commingled  Causes  of  Action. 

3.  Where  several  causes  of  action  are  confused  in  a  complaint  the 
proper  practice  is  to  move  for  an  order  requiring  them  to  be  separately 
stated,  or  that  an  election  be  made  between  them,  and  not  to  move  to 
strike  out  parts  of  the  pleading. 

From  Marion:  John  B.  Clkland,  Judge. 
Statement  hy  Mr.  Chief  Justice  Bean. 
This  is  an  action  by  M.  M.  High  against  the  Southern  Pacific 
(^0.  to  recover  damages  for  animals  killed  by  a  moving  train. 
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The  defendant  operates  a  railroad  from  Portland  to  San  Fran- 
cisco, and  has  a  right  of  way  60  feet  wide  through  the  grounds 
of  the  United  States  Indian  Training  School  at  Chemawa,  upon 
which  it  maintains  a  depot  or  station  for  receiving  and  discharg- 
ing freight  and  passengers.  Chemawa  is  not  an  incorporated 
town,  city  or  village,  platted  into  lots  and  blocks,  and  there  are 
no  streets  or  alleys  crossing  the  railway  at  that  place.  About 
1,100  feet  north  of  the  depot  a  county  road  from  the  east  crosses 
the  track  and  right  of  way  at  right  angles,  and  then  turns  north, 
running  parallel  with,  and  a  short  distance  west  of,  the  right  of 
way  for  about  (500  feet,  when  it  again  turns  west.  The  defend- 
ant company  originally  maintained  fences  on  both  sides  of  the 
right  of  way  north  from  the  county  road  with  gates  therein  at 
a  farm  crossing  opposite  where  the  county  road  turns  to  the 
west.  A  short  time  prior  to  the  killing  of  the  plaintiff's  animals 
it  extended  its  side  track  north,  to  within  20  or  30  feet  of  the 
farm  crossing  referred  to,  and  removed  the  fence  along  the 
west  side  to  that  point,  with  a  view  of  arranging  for  the  receipt 
and  discharge  of  freight  north  of  the  county  road  crossing.  It 
did  not,  however,  remove  the  fence  on  the  east,  but  continued 
to  maintain  it  as  before,  and  the  evidence  tends  to  show  that  on 
the  9th  of  September,  1904,  the  animals  of  the  plaintiff  which 
were  being  pastured  in  an  inclosure  made  by  such  fence  es- 
caped through  the  gate  at  the  farm  crossing,  and  were  killed  by 
a  moving  train. 

The  defendant  had  at  the  time  from  50  to  75  employees 
living  in  box  cars  on  a  temporary  siding  near  the  gate  through 
which  it  is  alleged  the  animals  escaped.  These  men  had  a  tent, 
Imke  oven,  etc.,  inside  the  inclosure,  and  used  the  gate  for  the 
f)urpo8e  of  passing  in  and  out,  and  there  was  evidence  tending 
to  show  that  the  gate  was  carelessly  and  negligently  left  open 
by  them,  and  the  animals  thus  allowed  to  escape.  The  complaint 
alleges  that  it  was  the  duty  of  the  defendant,  under  the  statute, 
to  fence  its  road  at  the  point  where  the  animals  escaped,  but 
that  it  had  previously  removed  the  fence  on  the  west  to  extend 
its  depot  grounds;  that  the  taking  down  of  the  fence  and  the 
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extending  of  the  depot  grounds  were  wholly  unnecessary  to  the 
safe  or  convenient  transaction  of  its  business  with  the  public, 
and  was  for  its  own  private  advantage;  that  no  freight  or  pas- 
senger business  whatever  was  transacted  at  or  near  the  gate ;  and 
that  defendant,  in  disregard  of  its  duty  to  keep  its  track  fenced 
at  such  point,  failed  and  neglected  to  construct  and  maintain  a 
fence  on  the  west  side  thereof,  or  to  maintain  a  gate  to  com- 
plete the  farm  crossing  or  keep  closed  the  gate  put  in  by  it  on 
the  east  side  of  such  crossing,  and  permitted  its  servants,  agents 
and  employees  to  leave  such  gate  open,  by  reason  of  which  the 
horses  escaped  and  were  killed.  The  defendant  moved  to  strike 
out  that  part  of  the  complaint  alleging  negligence  in  leaving 
the  gate  open,  but  the  motion  was  overruled,  and  the  defendant 
answered^  denying  the  negligence  charged  in  the  complaint, 
and  alleging  that  the  point  where  the  animals  entered  upon  the 
track  was  within  its  depot  grounds  and  at  a  place  it  was  not  re- 
quired to  fence.  The  court  below  directed  a  nonsuit,  and  plain- 
tiff appeals.  Heversed. 

For  appellant  there  was  a  brief  over  the  name  of  Carson  <£- 
Cannon,  with  an  oral  argument  by  Mr.  Anderson  M,  Cannon. 

For  respondent  there  was  a  bnef  over  the  names  of  W.  D. 
Fenton,  George  Greenwood  Binghmi  and  Rufus  Alhertus  Letter,, 
with  oral  arguments  by  Mr,  Bingham  and  Mr.  Letter. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  It  is  unnecessary  to  notice  the  evidence  at  length.  It  is 
sufficient  that  it  tended  to  show  that  the  animals  escaped  through 
the  gate  at  the  farm  crossing,  which  it  is  claimed  was  carelessly 
and  negligently  left  open  by  the  employees  of  the  defendant. 
The  court  below,  following  the  line  of  authorities  which  holds 
that  in  actions  of  this  character  the  extent  of  depot  grounds  is 
a  question  of  law  for  the  court,  and  not  of  fact  for  the  jury, 
ruled  that  the  gate  referred  to  was  within  the  depot  grounds, 
and  as  a  consequence  defendant  was  not  required  under  the 
statute  to  maintain  a  fence  at  such  point.  Since  the  trial  in 
the  court  below  we  have  had  occasion  to  examine  the  question 
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thus  presented,  and  the  rule  announced  is  that,  where  the  evi- 
dence as  to  whether  a  given  point  constitutes  a  part  of  the  depot 
grounds  of  a  railway  company  is  conflicting,  or  different  infer- 
ences may  be  drawn  from  it,  the  question  is  for  the  jury,  and 
not  the  court:  Wilmot  v.  Oregon  Railroad  Co,  48  Or.  494  (7  L. 
R.  A.  [N.  S.],  202:  87  Pac.  528). 

Now,  we  think  it  cannot  be  said  in  this  case  tliat  the  evidence 
was  so  clear  and  undisputed  that  the  court  could  declare  as  a 
matter  of  law  that  the  place  where  the  animals  entered  upon 
the  track  was  within  the  depot  grounds  of  the  defendant.  The 
gate  through  which  it  is  alleged  they  escaped  was  about  1,700 
feet  north  of  the  place  where  it  received  and  discharged  pas- 
sengers and  freight,  and  was  north  of  a  cattle  guard  put  in  by 
the  defendant,  probably  as  the  northmost  limit  of  its  depot 
grounds,  and  there  was  evidence  tending  to  show  that  it  was  not 
necessary  for  the  convenience  of  either  the  company  or  the 
public  that  the  right  of  way  should  be  unfenced  at  that  point. 
There  was  no  evidence  that  the  company  contemplated  using 
the  east  side  of  its  track  north  of  the  county  road  crossing  for 
the  transaction  of  business  with  the  public,  or,  indeed,  that  the 
track  could  be  approached  from  that  side  except  along  the  right 
of  way.  The  link  put  in  by  it  subsequent  to  the  accident,  and 
which  is  designed  to  be  used  in  the  shipment  of  freight,  is  400 
or  500  feet  south  of  the  farm  crossing,  and  the  evidence  is  at 
least  conflicting  as  to  whether  it  was  either  necessary  or  con- 
venient for  the  public  or  the  com})any  that  the  track  should 
remain  unfenced  at  the  point  where  the  gate  is  located.  And, 
moreover,  the  defendant  built  and  was  maintaining  the  fence 
and  gate  as  a  part  of  the  inclosure  in  which  plaintiff's  animals 
were  being  pastured,  and  this  was  evidence  tending  to  show  that 
the  defendant  did  not  consider  such  place  a  part  of  its  depot 
grounds. 

2.  The  defendant  claims  that,  if  it  was  required  to  maintain 
a  fence  on  the  east  side  of  its  track  at  the  place  where  the  gate 
is  located,  it  had  actually  done  so,  and  therefore  discharged  any 
duty  devolving  upon  it  in  that  regard,  and  that  the  action  is 
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based  upon  the  statutory  liahilitv  for  a  failure  to  maintain  a 
fence,  and  therefore  ])laintiff  cannot  recover,  even  if  it  wa** 
negligent  in  allowing  the  gate  to  remain  open.  An  allegation 
of  a  failure  to  fence  is  not  sup|X)rted  bv  proof  that  a  gate  in  a 
fence  actually  constructed  was  negligently  left  open:  Stone- 
broker  v.  Chicago  &  Alton  11,  Co.  110  Mo.  App.  497  (85  S.  W. 
631) ;  Megrue  v.  Lennox,  59  Ohio  St.  479  (52  N.  E.  1022). 

3.  But,  as  we  understand  the  complaint,  the  gravamen  of  the 
action  is  negligence  in  leaving  the  gate  open  and  thus  allowing 
the  animals  to  escape  from  th(»  inclosure  and  wander  onto  the 
track.  The  averment  that  it  was  the  duty  of  the  defendant  to 
fence  its  track  at  the  point  where  the  animals  escaped  was  mat- 
ter of  inducement  and  preliminary  to  the  charge  of  negligence 
referred  to.  If  there  were,  in  fact,  two  causes  of  action  stated 
in  the  complaint,  the  defendant  should  have  moved  for  an 
order  requiring  them  to  be  separately  stated,  if  they  could  he 
properly  joined,  and,  if  not.  to  require  plaintiff  to  elect  upon 
which  he  would  rely.  The  remedy  was  not  by  motion  to  strike 
out.  The  complaint,  we  think,  clearly  contains  a  cause  of  action 
for  negligence  in  leaving  the  gate  open,  and,  if  it  was  at  a  point 
where  defendant  was  required  to  fence  and  its  being  open  was 
due  to  the  negligence  of  the  defendant,  it  is  liable:  3  Wood. 
Railroads  (Minors  Ed.),  §41^;  '^  Elliott,  Railroads,  §1200; 
Mooers  v.  Northern  Pac.  %.  Co,  80  Minn.  24  (82  N.  W.  1085)  ; 
Chapman  v.  New  York  Cent  R.  Co,  33  X.  Y.  369  (88  Am.  Dec. 
392) ;  Spinner  v.  New  York  Cent.  B,  Co,  67  X.  Y.  153. 

Judgment  reveriHMl,  and  new  trial  ordered.  Hgversbd. 

Argrued  12    February,   deddod    12   March,   rrhoarng  dfniod    21    May.    1907. 

SAPPmOFIELD  r.  KING. 

1  L.  R.  A.  (N.  S.)   1066;  89  Pac.  142.  90  Pac.  150. 

Deeds — Delivert — Intention.  • 

1.  The  delivery  of  a  deed  is  a  question  of  Intention,  and  mav  b"  effected 
by  any  act  or  word  manifesting  an  unequivocal  Intention  to  surrender  the 


•Note. — On  the  subject  of  What  Constitutes  a  I>elivery  of  a  Deed,  se« 
monogrraph'c  note  In  53  Am.  St.  Rep.  537-556;  note  in  12  L.  R.  A.  171-177. 
on  Delivery  Essential  to  Transfer  Title;  extended  note  in  54  L.  R.  A. 
865-910,  Delivery  of  Deed  to  Third  Person  or  for  Record. 
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Instrument  so  completely  as  to  deprive  the  grrantor  of  all  authority  over 
it  or  of  the  rl«ht  of  recalling  it. 

DKBD EFTKCT  of   TS8TAMBNTART    RBCITALB.t 

2.  An  instrument  in  the  form  of  a  deed  recitinsr  that  it  is  made  upon 
the  condition  that  it  shall  take  effect  from  and  after  the  death  of  the 
maker  is  not  a  deed,  since  It  does  not  presently  transfer  absolutely  the 
property  described,  and  title  is  not  thereby  conveyed,  if  the  maker  recalls 
it.  even  after  it  has  been  delivered  and  recorded. 

Wills — ^Dbed  Distinguibhbd  From  Will. 

3.  Plaintiff  and  her  husband  being  agred,  and  she  in  bad  health,  and 
both  deslrfngr  to  make  testamentary  disposition  of  their  property,  she  con- 
veyed land  to  him,  the  deed  to  take  efTect  on  her  death.  At  the  same 
time  the  husband  made  a  will,  and  both  instruments  were  placed  In  an 
envelope  and  deposited  by  a  third  person  in  a  bank,  where  they  remained 
until  the  husband's  death,  when  the  will  was  removed.  Held,  that  plaintlfT 
had  no  intention  to  part  with  the  control  of  the  deed  presently,  and  that 
it  was  testamentary  and  hence  revocable. 

Enporcbmbnt«of  Mutual  Wills** — Evidbncb  Requirbd. 

4.  Whatever  may  be  held  by  various  courts  as  to  the  validity  of  testa- 
mentary deeds  and  wills  reciprocally  executed  for  a  valuable  considera- 
tion, they  are  all  airreed.  and  this  court  now  holds,  that  the  evidence  must 
be  full  and  convincing  as  to  the  terms  of  the  agreement,  and  that  the 
instruments  in  question  were  made  with  the  mutual  intention  of  complying 
therewith.  The  evidence  in  this  case  does  not  show  even  that  there  was 
an    agreement. 

Samb — Case  Under  Consideration. 

5.  Where  a  husband  and  wife,  advanced  in  years,  and  each  owning 
separate  property,  agreed  that  they  would  have  their  wills  made,  and  he 
made  a  will  giving  her  a  life  estate  In  his  property,  and  she  conveyed 
her  property  to  him,  the  deed  to  take  effect  on  her  death,  but  it  does  not 
appear  that  any  agreement  was  made  between  them  as  to  the  terms  of  the 
will,  or  that  one  was  to  be  the  consideration  for  the  other,  a  contention 
that  the  deed  and  the  will  were  mutual  and  reciprocal  and  for  that  reason 
Irrevocable,  is  without  merit. 

From  Marion:  William  Gaj^loway.  Judge. 

tFor  a  case  construing  an  instrument  claimed  to  be  a  testamentary 
wriUng,  see  Beebe  v.  McKenzie,  19  Or.  296   (7  Am.  Prob.  Rep.  538). 

As  to  whether  a  doubtful  instrument  Is  a  deed,  or  a  will,  see  Hunt  v. 
Hunt,  68  L.  R.  A.  180  (with  briefs)  ;  McGarrigle  v.  Roman  Catholic  Asy- 
lum, 1  L.  R.  A.   (N.  8.)    316,  with  briefs  and  note. 

Read,  also,  Wilson  v.  Carriao,  4«  Am.  St.  Rep.  with  note  at  pp.  219- 
222.  Conveyance  to  Take  Effect  After  Grantor's  Death ;  Brown  v.  Weater- 
fte:d,  53  Am.  St.  Rep.  with  note  at  pp.  553-556.  Delivery  of  D  ed  on 
Contingency  of  Death;  Ferria  v.  Neville,  89  Am.  St.  Rep.  with  monographic 
note.  What  Constitutes  a  Testamentary  WHtlng,  part'cularly  pp.  494,  et 
seq.;  Culy  v.  Upham,  106  Am.  St  Rep.  388,  and  note;  Grilley  v.  Atkina, 
112  Am.   St.   Rep.   152,  with  note. 

••On  the  subject  of  the  Validity  and  Probate  of  Joint  and  Mutual 
Wills,  see  OerlnHck  v.  Freitag,  2  A.  &  E.  Ann.  Caa.  24  with  note. 

Reporter. 
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Statement  by  Mr.  Justice  Eakin. 

This  is  a  suit  by  Mary  Sappingfield  against  Amanda  King  and 
others  to  quiet  the  title  to  real  estate  under  Section  516  of 
B.  &  C.  Comp.  On  February  1,  1897,  plaintiff  was  the  owner 
of  the  land  in  question,  and  her  husband,  John  Sappingfield, 
owned  other  property.  Plaintiff  at  that  time  was  77  years  old 
and  her  husband  87.  Plaintiff  was  in  poor  health,  and  both  she 
and  her  husband  were  desirous  of  making  provision  for  the  dis- 
position of  their  property  after  their  death,  and,  after  considera- 
tion of  the  same  for  some  weeks,  on  February  1,  1897,  they  went 
to  Salem,  and  in  the  office  of  M.  W.  Hunt  plaintiff  duly  ex- 
ecuted a  deed  to  John  Sappingfield,  her  husband,  for  the  land 
in  question  for  the  consideration  of  love  and  affection  and  the 
sum  of  $1,  the  operative  words  of  which  are :  "Have  bargained 
and  sold  and  by  these  presents  do  bargain,  sell  and  convey  unto 
my  husband. '^  And  following  the  description  of  the  property 
is  this  provision : 

"This  deed  is  made  with  the  full  understanding  and  upon  the 
condition  that  the  same  shall  take  effect  from  and  after  the 
death  of  the  said  grantor  herein  and  it  is  understood  and  in- 
tended that  this  deed  shall  be  recorded  immediately  after  my 
death." 

At  the  same  time,  ard  as  part  of  the  same  transaction,  the 
husband,  John  Sappingfield,  made  a  will,  disposing  of  all  his 
property,  the  second  clause  of  which  is  as  follows: 

"I  hereby  give  and  bequeath  all  the  property  of  which  I  may 
die  seized,  to  my  wife,  Mary  Sappingfield,  the  same  to  be  used 
by  her  during  her  natural  life,  and  at  her  death,  I  hereby 
direct,"  etc. 

While  in  Mr.  Hunt's  office,  plaintiff  and  her  husband  talked 
together  more  or  less  about  the  matter  in  hand,  and  before 
plaintiff  signed  the  deed  it  was  read  over  to  her  and  was  then 
executed  by  her,  and  the  will  was  executed  by  her  husband.  Both 
the  deed  and  the  will  were  left  with  Mr.  Hunt,  and  they  were 
by  him  inclosed  in  an  envelope  and  placed  in  the  bank,  where 
they  remained  until  the  death  of  the  husband  in  1903,  when 
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the  will  was  removed,  though  the  deed  still  remains  there.  The 
defendants  in  this  suit  are  the  heirs  at  law  of  John  Sappingfield 
and  legatees  under  the  said  will,  and  claim  a  residuary  interest 
in  such  lands  through  said  deed,  and  it  is  such  claim  by  de- 
fendants that  plaintiff  seeks  to  have  quieted.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument  by 
Mr,  L,  H.  McMdhan, 

For  respondent  there  was  a  brief  over  the  name  of  Claire 
Moreau  Inman,  with  oral  arguments  by  Mr.  Inman  and  Mr, 
Frank  Alonzo  Turner, 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

This  case  turns  upon  the  questions  whether  the  deed,  at  the 
time  of  its  execution,  was  delivered  as  a  deed  to  John  Sapping- 
field, and  whether  it  conveyed  any  estate  or  interest  presently 
to  the  grantee.  Plaintiff  and  her  husband  evidently  sought  to 
arrange  for  the  disposition  of  their  property  after  their  death. 
The  whole  transaction  clearly  discloses  this,  and  there  was  no 
undue  advantage  taken  of  plaintiff  in  what  was  done.  She  evi- 
dently understood  the  nature  of  the  transaction.  But  it  was 
evidently  the  intention  of  both  plaintiff  and  her  husband  that 
neither  of  the  instruments  should  bo  operative  until  after  the 
death  of  the  maker.  It  is  evident  that  at  that  time  both  thought 
that  plaintiff  was  liable  to  die  first,  and  she  wanted  her  husband 
to  have  the  benefit  of  her  property  as  long  as  he  lived,  and  the 
will  of  the  husband  protected  the  plaintiff  to  the  same  extent. 
The  indorsement  on  the  envelope  in  which  the  papers  were  left 
at  the  bank  was  not  directed  by  them  or  either  of  them,  and 
plaintiff  is  not  bound  by  it.  Plaintiff  and  her  husband  had  the 
same  purpose  in  this  transaction,  viz.,  that  their  property  at 
their  death  should  go  to  their  children  equally,  taking  into  con- 
sideration prior  advances  to  some  of  them.  The  heirs  of  the 
one  were  the  heirs  of  the  other,  and  this  form  of  disposing  of 
the  property  seems  to  have  been  adopted  as  preferable  to  two 
wills,  and  evidently  from  the  whole  transaction  it  was  intended 
that  both  instruments  should  be  subject  to  recall. 
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1.  l)(»liverv  ia  a  (]iu'8tion  of  intention,  and  may  be  effected 
by  any  act  or  word  manifesting  an  unequivocal  intention  to  sur- 
render the  instrument  so  as  to  deprive  the  grantor  of  all  au- 
thority over  it  or  of  the  right  of  recalling  it:  Payne  v.  Hall- 
gaHh,  33  Or.  430,  437  (54  Pac.  162);  White  v.  White,  34  Or. 
141,  150  (50  Pac.  801,  55  Pac.  ()45) ;  iSwank  v.  Hwcml',  37  Or. 
439  (61  Pac.  846).  If  the  grantor  does  not  evidence  an  inten- 
tion to  })art  presently  and  unconditionally  with  the  deed,  there 
is  no  delivery:  Walter  v.  Way.  170  111.  96  (48  N.  E.  421); 
Pennington  v.  Pennington,  75  Mich.  600  (42  N.  W.  985).  There 
was  evidently  no  intention  that  either  plaintiff  or  her  husband 
should  part  presently  with  their  pro}K*rty.  Their  purpose  wa& 
one,  viz..  to  protect  each  other  in  case  of  the  death  of  one  and 
the  disposition  of  tlie  property  after  the  death  of  both,  and  that 
tlie  title  to  plaintiff's  property  should  not  be  affected  while  she 
lived,  but  that,  when  she  died,  it  should  pass  by  the  deed  to  her 
husband,  and  that  there  was  no  intention  on  the  part  of  the 
plaintiff  or  her  husband  that  the  possession  of  the  deed  should 
pass  at  once  to  the  husband  beyond  the  power  of  plaintiff  to 
recall  it. 

2.  The  form  of  the  deed,  however,  renders  it  testamentary, 
and  therefore  revocable  at  any  time,  even  though  delivered.  Thi& 
is  the  effect  of  the  clause  which  provides: 

**This  deed  is  made  with  the  full  understanding  and  upon 
the  condition  that  the  same  shall  take  effect  from  and  after  the 
death  of  the  said  grantor." 

If  the  deed  purported  to  convey  or  pass  to  the  grantee  a 
f)resent  interest  in  the  property  and  the  deed  was  delivered, 
then  the  deed  was  operative  at  once  and  beyond  the  recall  of  the 
grantor,  notwithstanding  the  reservation  of  a  life  estate;  but, 
where  the  instrument  does  not  pass  any  present  interest  to  the 
grantee,  its  effect  is  testamentary,  and  not  that  of  a  conveyance. 

3.  In  Turner  v.  Scott,  51  Pa.  126,  it  was  held  that  the  words 
in  an  indenture,  "And  this  conveyance  in  no  way  to  take  effect 
until  after  the  decease  of  the  said  John  Scott  the  grantor,'*^ 
limited  the  granting  words  to  take  effect  only  after  the  death 
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of  the  grantor,  and  they  were  necessarily  revocable;  and  that 
"the  doctrine  of  the  cases  is  that,  whatever  the  form  of  the  in- 
stnmient,  if  it  vest  no  present  interest,  but  only  appoints  what 
is  to  he  done  after  the  death  of  the  maker,  it  is  a  testamentary 
instrument.  It  signifies  nothing  that  the  parties  meant  to  make 
a  deed  instead  of  a  will."  In  MilUcan  v.  Millican,  24  Tex.  426, 
442,  it  is  held  that  "voluntary  dispositions  of  property  by  deed, 
which  did  not  operate,  and  were  not  intended  to  operate,  a  present 
transfer  of  the  property  out  of  the  donor,  or  to  vest  a  present 
interest  in  the  donee,  but  were  made  to  take  effect  only  after 
the  death  of  the  donor,  were  testamentary,"  and,  if  there  is  any 
doubt  as  to  the  intent  of  the  grantor  to  pass  the  title  presently, 
the  circumstances  surrounding  the  transaction  may  be  looked  to 
to  determine  that  matter,  but  not  to  dispute  the  plain  tenor 
of  the  instrument:  Evans  v.  Smith,  28  Ga.  98  (73  Am.  Dec. 
751) ;  Gage  v.  Gage,  12  N.  H.  371 ;  McGee  v.  McCants  (S.  C), 
1  McCord,  517.  Here  the  parties  contemjJlated  an  arrangement 
for  the  disposition  of  their  property  after  the  death  of  both, 
and  the  provision  of  the  deed  above  quoted,  together  with  the 
fact  of  the  instrument  being  left  in  the  hands  of  the  scrivener 
without  any  direction  as  to  its  disposition,  indicates  no  intention 
to  deliver,  and  by  its  tenns  it  is  testamentary  and  is  therefore 
revocable. 

There  are  a  few  cases  holding  that  such  a  deed  is  operative 
as  j»uch,  and  irrevocable  even  though  it  does  not  convey  a  present 
interest.  Wilson  v.  Carrico,  140  Ind.  533  (40  N.  E.  50:  49  Am. 
St.  Rep.  213).  construes  such  a  deed  as  conveying  an  estate  to 
commence  in  futuro;  such  an  estate  being  expressly  authorized 
by  the  Indiana  statutes :  Rev.  St.  Ind.  1881,  §  2959.  In  SMcl'- 
leton  v.  Sebree,  86  111.  616,  621,  the  conveyance  is  sustained  as 
a  deed  on  the  theory  of  a  covenant  of  the  grantor  to  stand  seized 
to  the  use  of  the  grantee,  and  Abbott  v.  Holway,  72  Me.  307,  is 
to  the  same  effect.  In  Georgia  the  cases  are  very  conflicting. 
Sperber  v.  Bolster,  66  Ga.  317,  holds  such  a  deed  conveys  no 
present  title  and  is  testamentary,  and  in  West  v.  Wright,  115  Ga. 
277   (41  S.  E.  602).  the  court  holds  to  the  contrary,  although 
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there  is  a  dissenting  opinion  on  this  one  question.  In  Lauck  v. 
Logan,  45  W.  Va.  251  (31  S.  E.  986),  the  opinion  states  the 
law  to  be  that,  "if  the  intention  gathered  from  the  whole  paper 
is  that  no  estate  is  to  pass  until  the  grantor's  death,  it  is  a  will 
and  not  a  deed."  The  deed  in  that  case  contained  the  words: 
''But  it  is  hereby  distinctly  understood  and  stipulated  that  this 
deed  shall  take  and  be  in  full  force  and  effect  immediately  after 
the  said  William  Logan  shall  depart  this  life,  and  not  sooner.'' 
As  to  the  rule  just  quoted  the  court  then  says,  "Though  seeming 
to  me  to  be  unreasonable,  it  is  intrenched  behind  many  decisions 
through  many  years,  and  we  cannot  repeal  it,"  and  then  pro- 
ceeds to  hold  that  the  granting  words  must  control,  and  the  words 
of  the  deed  above  quoted  reserve  only  a  life  estate  in  the 
grantor*  In  some  of  these  cases  the  deeds  were  not  executed 
with  all  the  formality  required  for  the  execution  of  wills,  and, 
if  not  valid  as  deeds,  they  were  void  for  any  purpose,  and  that 
was  one  of  the  controlling  elements  in  upholding  them  as  deeds. 
This  is  the  case  in  Indiana,  Illinois  and  Georgia. 

But  the  greater  weight  of  the  authorities  hold  that,  in  de- 
termining whether  such  an  instrument  is  a  deed  or  a  will,  the 
main  question  is:  Did  the  maker  intend  to  convey  any  estate 
or  interest  whatever  to  vest  before  his  death  and  upon  the  execu- 
tion of  the  paper,  or,  upon  the  other  hand,  did  he  intend  that 
all  the  interest  or  estate  should  take  effect  only  at  his  death? 
If  the  former,  it  is  a  deed;  if  the  latter,  it  is  testamentary  and 
revocable.  The  language  limiting  the  taking  effect  of  the  deed 
similar  to  that  in  the  case  here  and  as  quoted  from  Turner  v. 
Scott,  51  Pa.  126,  has  been  held  in  the  following  cases  to  convey 
no  present  interest,  but  rendered  the  instrument  testamentary 
and  therefore  revocable:  GUlham  Sisters  v.  Musti/n,  42  Ala. 
365;  Leaver  v.  Gauss,  62  Iowa,  314  (17  N.  W.  522) ;  hazelton 
V.  Reed,  46  Kan.  73  (26  Pac.  450:  26  Am.  St.  Reip.  86) ;  Bigley 
V.  Souvey,  45  Mich.  370  (8  N.  W.  98);  Conrad  v.  Douglas, 
59  Minn.  498  (61  N.  W.  673)  ;  Cunningham  v.  Davis,  62  Miss. 
•M\Cy;  Murphy  v.  Gahhert,  166  Mo.  596  {Q6  S.  W.  536:  89  Am. 
St.  Rep.  733)  ;  Pinhham  v.  Pinkham,  55  Xeb.  729   (76  N.  W. 
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411);  Turner  v.  Scott,  51  Pa.  126;  Babb  v.  Harrison,  9  Bich. 
Eq.  Ill  (70  Am.  Dec.  203) ;  Armstrong  v.  Armstrong,  4  Baxt. 
357;  Carlton  v.  Cameron,  54  Tex.  72  (38  Am.  Bep.  620). 
Also  there  is  a  note  to  Hazelton  v.  Reed,  in  32  Central  Law 
Journal,  512,  by  Jesse  A.  McDonald,  and  a  leading  article  by 
W.  W.  Thornton,  of  Indiana,  in  19  Central  Law  Journal,  47, 
commenting  on  the  case  of  Leaver  v.  Oauss,  to  the  same  effect. 
And,  if  the  deed  is  in  fact  testamentary,  even  though  it  be  de- 
livered, it  is  revocable.  Such  is  the  case  of  Turner  v.  Scott, 
51  Pa.  126,  where  it  was  delivered  and  recorded:  Pennington 
v.  Pennington,  75  Mich.  600  (42  N.  W.  9S5) ;  Bigley  v.  Souvey, 
45  Mich.  370  (8  N.  W.  98)  ;  Conrad  v.  Douglas,  59  Minn.  498 
(61  X.  W.  673) ;  Hannig  v.  Hannig  (Tex.  Civ.  App.),  24  S.  W. 
695.  And  we  hold  that  plaintiff  had  no  intention  to  part  with 
the  control  of  the  deed  presently,  and,  further,  that  the  deed 
was  testamentary  and  therefore  revocable. 
The  decree  of  the  lower  court  will  therefore  be  affirmed. 

Affirmed. 


Decided  21  May.  1907. 

On  Motion  for  Rehearing. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

4.  The  motion  raises  for  the  first  time  the  question  that  the 
deed  of  plaintiff  and  the  will  of  the  husband  are  mutual  and  re- 
ciprocal wills  based  on  a  compact,  and  for  that  reason  irrevoca- 
ble. The  most  that  can  be  said  for  these  two  instruments  is  that 
they  are  mutual  and  reciprocal,  but  each  stands  as  an  independ- 
ent will  unaffected  by  the  other.  Some  authorities  hold  that  in  a 
case  where  such  wills  are  executed  in  pursuance  of  an  agree- 
ment based  on  a  valuable  consideration,  after  the  death  of  one 
the  will  of  the  other  is  irrevocable;  but  in  such  a  case  the  agree- 
ment must  be  certain  and  definite,  and  the  court  must  have  full 
and  satisfactory  proof  of  it:  Edson  v.  Parsons,  155  N.  Y.  555, 
567  (50  N.  E.  265). 

In  Gall  v.  QalL  19  N.  Y.  Supp.  332  (64  Hun,  600),  relating 
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to  an  agreement  for  a  specific  devise,  the  court  say:  "It  is  cer- 
tain, however,  that  in  this  class  of  cases  the  ordinary  rules 
which  govern  in  actions  to  compel  the  specific  performance  of 
contracts,  and  which  furnish  reasonable  safeguards  againi^t 
fraud,  should  be  rigidly  applied.  These  rules  require  that  the 
contract  be  certain  and  definite  in  all  its  parts,  that  it  be  mutual 
and  founded  upon  an  adequate  consideration,  and  that  it  be  es- 
tablished by  the  clearest  and  most  convincing  evidence."  In 
lUdson  V.  Parsons,  155  N.  Y.  555,  567  (50  N.  E.  265),  a  ease 
of  an  agreement  for  reciprocal  wills,  it  is  said :  "I  think  it 
needs  no  further  argument  to  show  that  to  attribute  to  a  will 
the  quality  of  irrevocability  demands  the  most  indisputable  evi- 
dence of  the  agreement  which  is  relied  upon  to  change  its  am- 
bulatory nature,  and  that  presumptions  will  not.  and  should  not, 
take  the  place  of  proof.'' 

5.  Here  the  evidence  shows  that  plaintiff  and  her  husband 
were  getting  quite  old.  Each  owned  separate  property.  The 
plaintiff  had  been  quite  sick,  and  it  was  arranged  that  they 
would  have  their  wills  made;  and  this  deed  and  the  will  were 
the  result.  There  is  no  testimony  disclosing  that  any  agree- 
ment was  made  between  them  as  to  the  terms  of  the  wills,  or 
that  one  was  to  be  the  consideration  for  the  other.  There  is 
nothing  in  the  evidence  to  show  that  the  wills  were  made  in 
fulfillment  of  the  terms  of  any  contract  or  agreement,  and  the 
motion  is  denied.  Affirmed. 

Argued  30  January,  decided  19  March.  1907. 
PACIFIC  TELEPHONE  CO.   r.  SAIiEM. 

89   Pac.    145. 

Practice  in  Granting  Injunctions — Burden  of  Proof. 

1.  Courts  will  proceed  cautiously  In  granting  Injunctions  and  should 
not  grant  them  at  all  In  doubtful  cases,  the  burden  of  proof  betng  with 
the  plaintiff. 

Same — Case  Under   Consideration. 

2.  A  city  granted  to  plaintiff,  a  telephone  company,  the  right  to  use 
the  streets  and  alleys  for  50  years,  the  wires  to  be  strung  on  poles  above 
ground  or  laid  under  ground,  as  plaintiff  might  elect,  in  consideration  of 
which  the  city  was  to  use  the  poles,  etc.,  free  for  Are  alarm  purposes,  and 
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philntlff  was  to  furnish  the  Are  department  and  city  officers  with  tele- 
phon«>8  without  charge.  Thereafter,  in  settlement  of  a  dispute,  it  was 
agreed  between  plaintiff  and  the  c!ty  that  plaintiff  should  pay  the  city 
1200  annually  for  10  years  during  which  the  city  should  not  grrani  any 
franchise  for  a  telephone  system  on  terms  more  favorable  than  those 
jn^nted  plaintiff.  During  the  term  the  city  granted  defendant  a  25-year 
franchise;  it  being  required  that  all  lines  and  wires  except  house  wires 
be  placed  under  ground,  and  that  defendant  after  the  first  year  should 
pay  1  per  cent  on  its  gross  annual  receipts  to  the  city,  furnish  and  keep 
in  repair  five  telephones  for  the  use  of  the  city,  and  that  defendant  should 
not.  without  the  consent  of  the  city,  transfer  the  franchise  or  plant. 
Held,  that  an  Injunction  would  not  issue  to  restrain  defendant  from  acting 
under  the  franchise,  as  under  the  facts  it  was  doubtful  as  to  which  fran- 
chise was   the  most   favorable. 

From  Marion:  William  Gallow.iy,  Judge. 

Statement  by  Mr.  Chikf  Ji'stice  Bean. 

This  is  a  suit  for  an  injunction  by  the  Pacific  States  Tele- 
phone &  Telegraph  Co.  against  the  City  of  Salem  and  Chas. 
E.  Sumner.  In  1884,  the  City  of  Salem  granted  to  George  S. 
Ijadd,  his  associates  and  assigns,  a  oO-year  franchise  to  erect, 
maintain  and  operate  in  the  city  a  telephone  system,  and  to  use 
the  streets,  alleys  and  thoroughfares  therefor,  the  wires  to  be 
strung  on  poles  or  other  fixtures  above  ground  or  laid  under 
ground  in  pipes,  as  the  grantee  might  elect,  in  consideration  of 
which  the  city  was  to  use  the  poles  and  conduits  free  for  fire 
alarm  and  police  telegraph,  and  the  grantee  was  to  furnish  the 
fire  department  with  telephones  in  the  engine  houses  and  in 
the  city  hall  free  of  charge.  The  plaintiff  is  the  successor  in 
interest  of  Ladd.  In  1901,  a  controversy  arose  between  it  and 
the  city  respecting  certain  fees  or  taxes,  in  the  settlement  of 
which  it  was  agreed  that  the  company  should  pay  to  the  city 
$200  annually  for  10  years,  and  the  city  «>hould  not  during  such 
term  grant  any  franchise  for  a  telephone  system  upon  terms 
more  favorable  than  those  under  which  plaintiff  operated  and 
maintained  its  system.  In  Xovemhen  1J)05,  the  city  council 
granted  to  the  defendant  Sumner  a  25-year  franchise  for  a  tele- 
phone system,  requiring  that  all  main  lines  and  wires  (except 
necessary  feed  and  house  wires)  within  the  fire  district  be  placed 
under  ground,  and  that  the  grantee  should,  after  the  first  year, 
pay  to  the  city  1  per  cent  on  its  gross  annual  receipts,  and  was 
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also  to  furnish,  maintain  and  keep  in  repair  five  telephones  for 
the  use  of  the  city.  It  was  also  provided  that  the  grantee,  or 
the  corporation  organized  for  the  purpose  of  carrying  on  the 
telephone  business,  and  to  which  he  might  assign  the  franchise, 
should  not,  without  the  consent  of  the  city,  sell  or  transfer  the 
franchise  or  plant,  and  should  not  at  any  time  enter  into  any 
contract,  directly  or  indirectly,  with  any  person,  firm  or  cor- 
poration, concerning  the  rates  to  be  charged  for  telephone  serv- 
ice. The  grantee  was  also  required  to  give  to  the  city  a  bond 
in  the  sum  of  $5,000,  conditioned  that  he  would,  within  18 
months,  have  in  operation  not  less  than  400  telephones.  A  few 
days  after  the  granting  of  the  franchise,  this  suit  was  com- 
menced by  the  plaintiff  against  the  city  and  Sumner,  to  enjoin 
the  latter  from  constructing,  maintaining  or  operating  his  pro- 
posed system,  on  the  ground  that  the  franchise  granted  to  him 
was  more  favorable  than  the  one  under  which  the  plaintiflE  is 
operating,  and  therefore  in  violation  of  the  contract  referred  to 
between  it  and  the  city.  Upon  the  trial  the  suit  was  dismissed, 
and  the  plaintiff  appeals.  Affirmed. 

For  appellant  thfre  was  a  brief  over  the  names  of  Charles 
Henry  Carey  and  Carson  &  Cannon,  with  oral  arguments  by 
Mr,  Carey  and  Mr.  John  A,  Carson, 

For  respondents  there  was  a  brief  over  the  names  of  Alex- 
ander King  Wilson,  0.  A.  Neal  and  A.  0,  Condit,  with  an  oral 
argument  by  Mr.  ^^■ilson, 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  An  injunction  is  an  extraordinary  remed}',  and  will  not  be 
granted  when  the  evidence  is  so  conflicting  as  to  make  the  right 
to  it  doubtful:  Taylor  v.  ^yelch,  6  Or.  198;  Tongue  v.  Gaston, 
10  Or.  328.  "The  burden  of  proof,"  says  Lord,  J.,  in  Tongue  v. 
Gaston,  "in  such  case  being  on  the  plaintiff,  he  must  clearly 
establish  the  essential  allegations  of  his  complaint." 

2.  The  plaintiff  grounds  its  right  to  the  relief  on  the  conten- 
tion that  the  franchise  to  Sumner  is  more  favorable  in  its  terms 
than  the  one  under  which  it  operates.     The  burden  of  proof  is 
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upon  it  to  establish  this  fact  by  satisfactory  evidence,  and  this, 
in  our  opinion^  it  has  not  done.  The  two  franchises  differ  so 
essentially  that  it  is  practically  impossible  to  determine  with 
any  degree  of  certainty  whether  one  is  more  favorable  than  the 
other.  The  plaintiff's  franchise  is  for  50  years,  the  defendant':^ 
for  25.  The  plaintiff  may  support  its  wires  on  poles  within  the 
fire  district,  while  the  defendant  is  compelled  to  put  his  under 
ground^  which  is  admittedly  more  expensive.  The  plaintiff  has 
to  furnish  three  telephones,  and  the  defendant  five.  The  plain- 
tiff has  to  pay  $200  a  year  for  10  years,  and  the  defendant  1  per 
cent  on  gross  receipts  during  the  lifetime  of  the  franchise,  ex- 
cept for  the  first  year.  The  principal  contention  of  the  plaintiff 
is  that  the  payment  of  $200  a  year  for  10  years  is  more  burden- 
some than  the  payment  of  1  per  cent  on  the  gross  receipts  of  the 
defendant  for  24  years;  but  this  necessarily  depends  upon  so 
many  future  contingencies  that  any  consideration  of  the  ques- 
tion is  mere  conjecture,  and  too  speculative  to  justify  a  resort 
to  the  extraordinary  remedy  of  injunction. 
The  decree  is  affirmed.  Affirmed. 


Argued  17  January*  decided  26  February,  1907. 

OBOESBEOK  v.  OBOESBEOK. 

88  Pac.   870. 

Fraud — Cask  Under  Consideration. 

1.  The  evidence  is  ample  to  sustain  the  flndingr  of  the  trial  court  that 
the  deed  executed  by  S.  V.  Groesbeck  and  wife  to  T.  J.  Groesbeck  on 
April  2,  1902,  was  induced  by  fraud  and  undue  influence  and  while  S.  V. 
Groesbeck  was  so  mentally  incapacitated  as  to  be  Incapable  of  under- 
standlniT  his  conduct,  and  said  deed  was  properly  canceled  at  the  suit 
of  the  other  children  of  S.  V.  Groesbeck. 

Cancklultion  of  Instruments — ^Nbbd  of  Returning  Consideration. 

2.  The  object  of  returning  the  consideration  received  before  setting: 
aside  a  transfer  for  fraud  Is  to  place  the  parties  as  they  were  before  the 
occurrence,  and  where  the  grrantee  has  received  during  his  possession  an 
amount  equal  to  what  he  paid,  there  Is  no  occasion  to  return  the  consid- 
eration as  a  condition  precedent  to  maintaining  suit 

From  Union:  Bobekt  Eakin,  Judge. 
49  Ob, — 
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Statement  by  Mu.  Chief  Justice  Bean. 

This  ifi  a  suit  for  a  decree  declaring  the  plaintiffs  Nicholas 
0.  Groesbeck,  Mary  E.  Packard,  Jacob  A.  Groesbeck  and  Charles 
D.  Groesbeck,  each  to  be  the  owner  of  an  undivided  one-sixth 
interest  in  certain  real  property  in  Union  County,  and  that  the 
defendant  holds  the  legal  title  to  such  interests  in  trust  for  them. 
The  plaintiffs  and  defendant  are  the  heirs  at  law  of  Stephen 
v.  Groesbeck,  deceased.  In  the  spring  of  1901,  Mr.  Groesbeck. 
at  the  solicitation  of  his  children,  sold  40  acres  of  land  in  Utah, 
and,  through  fhe  agency  of  the  defendant  and  one  of  the  plain- 
tiffs, invested  the  proceeds  in  a  farm  in  Union  County.  At  the 
time  of  this  transaction,  Mr.  Groesbeck  was  about  75  years  of 
age,  well  advanced  in  senile  decay,  and  for  three  or  four  years 
had  been  practically  incapacitated  for  the  transaction  of  busi- 
ness. The  sale  of  the  Utah  property,  and  the  investment  in 
Oregon,  were  made  with  a  view  of  acquiring  a  larger  tract  of 
land  which  his  children  thought  could  be  subdivided  so  as  to 
afford  homes  for  all  of  them.  Soon  thereafter  some  of  the  chil- 
dren moved  to  this  state,  took  possession  of  the  property,  and 
stocked  it  with  money  furnished  by  their  father.  In  July,  1901, 
the  defendant  moved  to  Oregon,  and  the  father  in  October  of  the 
same  year.  The  children  seem  to  have  been  unable  to  agree 
among  themselves,  as  a  consequence  of  which  all  of  them  left 
the  farm  in  the  fall  and  winter  of  1901,  except  the  defendant 
and  his  brother,  Thomas  J.  Groesbeck.  In  April,  1902,  Stephen 
Y.  Groesbeck  and  his  wife  conveyed  the  farm  to  the  defendant 
and  his  brother  Thomas,  subject  to  a  mortgage  of  $3,800.  Thomas 
thereafter  conveyed  his  interest  in  the  farm  to  the  defendant, 
who.  with  his  wife,  on  February  20,  1903,  sold  and  conveyed  it 
to  Ruckman,  subject  to  the  mortgage,  for  the  sum  of  $3,770, 
which,  on  the  21st  of  April  following,  they  invested  in  the  land 
now  in  controversy.  Thereafter,  Stephen  V.  Groesbeck  and  his 
wife  having  died,  this  suit  was  commenced  for  the  purposes 
stated. 

The  complaint  charges  that  the  deed  to  the  defendant  and  his 
brother  was  without  consideration,  and  its  execution  was  in- 
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duced  by  fraud  and  undue  influence.  For  an  answer  to  the 
complaint  the  defendant  avers  that  for  some  years  prior  to  the 
conveyance  in  question,  he  supported  and  maintained  his  father 
and  mother,  and  looked  after  their  property,  and  that  the  deed 
to  him  and  his  brother  was  made  in  consideration  of  such  fact, 
and  of  the  further  agreement  on  their  part  to  support  and  main- 
tain their  parents  during  the  remainder  of  their  lives,  which 
agreement  had  been  fulfilled.  The  plaintiffs  had  decree  in  the 
court  below,  and  the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Charles 
Edgar  Cochran  and  Crawford  &  Crawford,  with  an  oral  argu- 
ment by  Mr.  Cochran. 

For  respondents  there  was  a  brief  with  oral  arguments  by 
Mr,  Ira  Everett  Barber  and  Mr,  John  Wesley  Knowles, 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  We  are  of  the  opinion  that  the  decree  should  be  aflBrmed. 
The  evidence  shows  that  prior  to  his  removal  to  Oregon,  and 
until  his  death,  Stephen  V.  Groesbeck  was  in  an  advanced  stage 
of  senile  decay,  which,  if  it  did  not  incapacitate  him  from  in- 
telligently transacting  business,  rendered  him  easily  susceptible 
to  the  influence  of  those  associated  with  him;  that  "after  the 
removal  to  Oregon,  and  after  making  it  so  disagreeable  for  the 
other  children  that  they  felt  compelled  to  leave  the  place,  de- 
fendant conceived  the  idea  of  obtaining  a  deed  to  himself  and 
his  brother  Thomas  for  the  Oregon  property,  and  the  circum- 
stances under  which  such  deed  was  made  are  thus  related  by 
Thomas : 

"After  John  and  I  got  the  place  to  farm,  and  the  other  chil- 
dren got  out  and  off  of  there,  John  proposed  that  we  make 
father  deed  the  place  to  us,  as  the  other  children  were  doing 
nothing  to  support  the  old  folks,  and  we  had  them  to  take  care 
of.  There  was  some  considerable  talk  like  this,  and  finally, 
about  April  2,  John  went  to  La  Grande  and  got  Sargent  to  come 
out  and  make  the  deed,  and  he  did,  and  father  and  mother  signed 
it.  Father  did  not  know  what  he  was  doing  when  he  signed 
it;  really,  he  did  not  sign  it.    Sargent  took  his  hand  and  pushed 
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it  along  and  made  the  signature.  *  *  About  a  month  or  more 
before  this  first  deed  was  made^  he  [defendant]  began  to  ask 
father  to  deed  to  us,  or,  rather,  to  demand  that  he  do  it.  Father  . 
did  not  seem  to  want  to  make  it,  and  John  would  curse  and 
abuse  him  and  threaten  him,  handle  him  rough,  and  kept  this  up 
till  along  about  the  Ist  of  April,  1902,  when  father  got  mighty 
sick,  and  it  looked  like  he  was  going  to  die.  Then  John  said, 
'I  must  get  this  deed  fixed,  father  is  liable  to  die  any  minute,' 
and,  with  an  oath,  said,  *if  he  dies  the  heirs  can  come  in  here 
and  kick  us  off.'  This  was  just  before  he  brought  Sargent  and 
got  the  deed  fixed.  We  paid  Sargent  $25  to  come  out  and 
fix  it,  and,  after  we  got  the  deed,  John  seemed  well  pleased,  and 
said,  'We've  got  them  by  the  heels  now,  and  got  a  downhill  pull, 
and  see  them  get  it  if  they  can.'  He  talked  a  good  deal  like 
that,  and  seemed  to  have  it  on  his  mind  quite  a  good  deal.    He 

said  to  me,  'You  stay  with  me,  and  I'll  fix  you;  but  G— d  d n 

the  rest.'  This  was  shortly  after  the  deed  was  made.  *  *  John 
would  demand  a  deed,  and  father  would  say,  'No,'  or,  much  of 
the  time,  say  nothing  at  all,  and  John  would  curse  him  and 
threaten  to  throw  him  out  and  go  off  and  leave  him,  and  kept 
this  up  till  he  got  the  deed  to  me  and  him.  *  * 

"When  father  made  deed  to  us,  he  was  very  sick,  and  we 
thought  he  was  going  to  die  soon.  John  and  I  both  talked  about 
it.  He  was  barely  able  to  sit  up,  and  did  not  appear  to  have  any 
idea  of  what  was  being  done.  He  had  gotten  worse  in  his  mind 
right  along  all  the  time  since  coming  to  Oregon,  and  some  time 
after  that,  when  it  was  talked  about,  said  to  me  that  he  had  not 
deeded  the  place  to  me  and  John,  or  to  any  one.  *  *  I  heard 
John  talking  to  father  most  every  day  before  the  deed  was  made 
for  a  month.  Heard  their  talk,  and  the  only  things  said  were 
asking  for  a  deed,  and  demanding  a  deed,  to  which  father  sel- 
dom said  anything.  The  only  support  talk  was  what  John  said 
to  me  as  a  reason  for  getting  the  deed.  *  *  I  know  that  the 
matter  of  support  and  maintenance  never  entered  into  the  con- 
sideration for  any  deed  father  made  in  this  matter.  He  was 
simply  made  to  deed,  and  that  is  all  there  was  to  it.  *  *  1  was 
there  all  the  time.  Heard  and  saw  all,  or  most  all,  the  talk; 
and,  if  there  had  been  such  consideration,  I  would  have  known 
it.  *  *  There  was  no  consideration  whatever  moved  from  either 
myself,  or  my  brother,  the  defendant,  for  the  making  of  either 
of  the  deeds  mentioned  in  this  case.  We  were  on  father's  farm,' 
stocked  with  his  money,  receiving  all  the  benefits  save  the  little 
he  got,  and  were  better  fixed  to  make  money  and  get  along  than 
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we  had  been  for  many  years.  *  *  I  bargained  the  interest  I  had 
in  it  to  my  brother  John  W.  for  $600,  and  he  agreed  to  pay  me 
this  amount,  but  he  never  paid  it,  or  any  part  of  it.  He  did 
pay  me  $125  when  I  left  there,  which,  I  understood,  was  pay 
for  work  on  the  place  in  farming  it,  and  which  he  may  have 
called  on  the  deed.  In  buying  my  interest,  he  counted  it  as 
a  one-sixth  interest/^ 

The  testijnony  of  Thomas  Qroesbeck  concerning  the  defendant 
is  corroborated  by  the  testimony  of  other  witnesses.  Drs.  Smart 
and  Dunn,  both  of  whom  were  acquainted  with  the  elder  Groes- 
beck  while  he  resided  in  Utah,  testified  that  for  a  period  of 
three  years  or  thereabouts,  prior  to  his  removal  to  Oregon,  he 
had  been  in  a  condition  of  senile  decay,  and  was  a  mental  and 
physical  wreck,  without  capacity  to  understand  or  intelligently 
comprehend  the  transaction  of  business.  Dr.  Richardson,  a 
physician  who  saw  him  often  a  short  time  prior  to  the  execution 
of  the  deed  to  the  defendant,  testified  that  he  was  then  in  an 
advanced  stage  of  senile  decay,  and  in  such  a  mental  condition 
as  incapacitated  him  from  the  transaction  of  business.  There 
are  many  other  witnesses,  intimate  acquaintances,  and  relatives 
of  the  family,  who  testified  to  the  same  effect.  Capitola  6un- 
derson,  I.  C.  Packard,  E.  L.  Boren,  Eldora  Groesbeck  and  others 
testified  to  defendant's  treatment  of  his  father,  and  the  influence 
he  had  over  him.  Under  these  circumstances  it  is  clear  that 
the  deed  executed  by  the  elder  Groesbeck  to  the  defendant  and 
his  brother  Thomas  should  be  set  aside  and  avoided  by  a  court 
of  equity:  Irtvin  v.  Sample,  213  111.  160  (72  N.  W.  687) ;  Giles 
v.  Hodge,  74  Wis.  360  (43  N.  W.  163). 

2.  It  is  argued,  however,  that  before  the  plaintiffs  can  recover 
in  this  case  they  must  do  equity  by  repaying  to  the  defendant 
the  amount  of  the  mortgage  on  the  farm,  and  a  reasonable  com- 
pensation for  the  care  and  support  of  his  father  and  mother 
after  the  execution  of  such  deed.  There  is  no  evidence  that  the 
defendant  paid  or  discharged  the  mortgage  referred  to.  The 
land  was  conveyed  by  him  to  Ruckman,  subject  to  the  mortgage, 
and  it  was  only  that  part  of  the  consideration  over  and  above 
the  amount  of  the  mortgage  which  was  received  by  him  and  in- 
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vested  in  the  property  now  in  ^controversy.  The  defendant  had 
the  use  of  the  farm,  and  received  the  rents,  issues  and  profits 
thereof,  wliich,  so  far  as  the  record  in  this  case  discloses,  were 
amply  sufficient  to  compensate  him  for  the  support  and  main- 
tenance of  his  father  and  mother. 

The  decree  of  the  court  below  is  affirmed.  Affirmed. 

Mr.  Justice  Eakjn,  having  presided  at  the  trial  in  the  court 
below,  took  no  part  in  this  decision. 


Argrued  22  January,  decided  12  March,  1907. 

M0B8E  V.  ODELL. 

89   Pac.    139. 

Public   Lakds — Selection   op   Indemnity    School    Lands — Contract. 

1.  When  the  selection  by  a  state  of  Indemnity  school  lands  has  been 
approved  and  certified,  the  title  thereto  vests  in  the  state  if  the  general 
erovemment  is  the  owner  of  the  premises,  and  the  approval  exhausts  the 
bases  offered  in  exchange,  and  hence  the  furnishing  of  a  list  of  such  lands 
is  no  defense  in  an  action  to  recover  money  paid  defendant  to  furnish  a 
list  of  school  lands,  which,  because  of  their  mineral  character,  would 
entitle  the  state  to  select  others  in  lieu  thereof. 

Appeal — Harmless  Error — Plbadino — Striking  Out. 

2.  Where  a  defective  defense  which  should  have  been  attacked  by  de- 
murrer is  struck  out  on  motion  and  no  injury  results,  the  error  is  not 
prejudicial. 

Improperly  Sustaining  Dbmukrbr — When   Harmless. 
.   3.  Where   a  demurrer   to   a  defense   is   erroneously  sustained,    but    the 
evidence  which  would  have   been  admitted  to  sustain   the   defense  is  ad- 
mitted in  connection  with  another  issue,  the  error  is  harmless. 

Pleadings  and  Proofs — Relevancy  of  Testimony. 

4.  In  an  action  to  recover  money  paid  on  a  contract  where  plaintiff 
alleges  that  defendant  agreed  to  repay  the.  money  received  in  case  of  non- 
performance on  his  part,  and  this  allegation  is  denied  in  the  answer, 
evidence  that  after  the  contract  was  executed  defendant  promised  to 
repay  the  money  is  admissible. 

Witnesses — Scope  op  Cross-Examination. 

5.  There  is  no  error  in  refusing  to  allow  a  witness  to  be  cross-examined 
as  to  a  matter  to  which  his  direct  examination  does  not  relate. 

Breach  of  Contract — Duty  of  Offering  to  Perform. 

6.  In  an  action  to  recover  money  paid  on  a  contract  with  defendant 
to  furnish  a  list  of  school  lands,  which,  because  of  their  mineral  char- 
acter, would  entitle  the  state  to  other  lands  in  lieu  thereof,  plaintiff  having 
alleged  a  failure  to  furnish  a  valid  list  of  lands  and  defendant  having 
alleged   that,    if   the   list  furnished   proved   invalid,    he   was   to    substitute 
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other  lands,  which  allegation  plaintiff  denied,  the  burden  of  pro^'lng  this 
feature  of  the  contract  is  on  defendant,  and  it  is  his  duty  to  offer  to 
perform,  and  not  that  of  plaintiff  to  demand,   it. 

Public  Lands — Conci^usivbness  of  Rulinq  of  Land  Department. 

7.  Although  ordinarily  the  doctrine  of  res  jttdicata  applies  to  the  final 
decisions  of  the  Iiand  Department  of  the  United  States,  it  will  not  apply 
where  the  proceedings  are  irregular,  and  in  such  cases  the  Commissioner 
of  the  Greneral  Land  Office  may  review  a  decision  of  a  predecessor. 

Public  Lands — Compbtbnct  of  Evidence  as  to  Proceedings  on  Be- 
half OF  THE  State  in  the  General  Land  Office. 

8.  An  agent  of  the  state  whose  duty  it  is  to  attend  to  matters  relating 
to  selection  of  lands  in  4ieu  of  mineral  school  lands  is  competent  to  prove 
that  no  further  evidence  was  offered  in,  and  no  appeal  taken  from,  de- 
cisions of  the  General  Land  Office,  relating  to  such  selections,  and  his 
evidence  is  admissible  in  an  action  to  recover  money  paid  to  one  who 
agreed  to  furnish  a  valid  list  of  such  lands,  but  whose  list  was  rejected 
by  the  General  Land  Office. 

P'rom  Marion:  George  H.  Burnett^  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  is  an  action  by  W.  B.  Morse  against  W.  H.  Odell  to  re- 
cover money.  The  complaint  states,  in  effect:  That  the  de- 
fendant represented  to  the  plaintiff  that  he  could  furnish  infor- 
mation as  to  certain  school  lands  containing  mineral,  which 
tracts  could  be  used  by  the  State  of  Oregon  as  bases  for  the 
selection  of  other  parcels  of  equal  area  in  lieu  thereof;  that 
such  choice,  when  exercised,  would  be  approved  by  the  Commis- 
sioner of  the  General  Land  Office,  thereby  vesting  the  title  to 
the  indemnity  lands  in  the  state,  from  which  they  could  be  ob- 
tained by  purchase,  and  that,  if  the  base  which  the  defendant 
could  supply  was  not  good  and  upon  which  valid  indemnity  se- 
lections could  be  made,  he  would  repay  plaintiff  any  sum  of 
money  that  might  be  given  him  on  account  thereof;  that  about 
March  12,  1900,  the  defendant  received  from  plaintiff  $6'±0, 
pursuant  to  an  agreement,  to  supply  him  with  640  acres  of 
valid  base,  and  thereupon  furnished  him  a  description  of  the  fol- 
lowing lands :  The  N.  E.  J  of  section  36,  in  township  12  S.,  of 
range  39  E.  of  the  Willamette  Meridian,  the  E.  i  of  section 
16  in  township  8  S.,  df  range  35^  E.,  and  the  S.  E.  i  of  section 
36,  in  township  8  S.,  of  range  34  E.;  that  in  lieu  thereof  the 
State  of  Oregon  selected,  as  indemnity  school  lands,  the  follow- 
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ing  premises :  The  S.  W.  J  of  section  18,  in  township  4  N.,  of 
range  3  W.,  the  W.  i  of  section  19,  and  the  S.  E.  i  of  section 
18,  in  the  township  and  range  last  mentioned,  which  lands  were 
to  be  conveyed  by  the  state,  at  plaintiff's  request,  to  Ethel  C. 
Morse,  M.  M.  Cusick  and  W.  A.  Cusick,  respectively;  that  ap- 
plication was  made  by  the  state  for  the  real  property  so  selected, 
but  the  choice  was  rejected  by  the  Interior  Department  of  the 
United  States,  on  the  ground  that  the  base  furnished  was  invalid 
because  of  the  failure  of  the  state  to  prove  the  mineral  character 
thereof,  and  that  neither  the  plaintiff  nor  any  of  the  persons 
named,  to  whom  the  indemnity  lands  were  to  have  been  con- 
veyed, ever  obtained  a  title  to  any  part  thereof,  whereby  the 
plaintiff  became  entitled  to  a  repayment  of  the  sum  of  money 
stated  and  interest  thereon. 

The  answer  denied  the  material  allegations  of  the  complaint, 
and  for  a  first  separate  defense  averred,  in  substance,  that  in  con- 
sideration of  the  sum  of  money  stated,  which  is  admitted  to 
have  been  paid,  the  defendant  agreed  to  furnish  the  plaintiff 
with  what  he  believed  to  be  valid  base,  but,  in  case  it  should  fail 
or  be  invalid,  he  would  endeavor  to  substitute  other  sufficient 
base  therefor;  that  the  defendant  ftirnished  as  base  a  descrip- 
tion of  the  real  property  specified  as  such  in  the  complaint, 
which  he  then  believed  to  be  good  and  valid  mineral  base,  in 
lieu  of  which  the  State  of  Oregon  might  select  indemnity  school 
lands;  and  that  the  base  so  furnished  was  good  and  valid.  For 
a  second  defense  it  is  substantially  stated  that  application  was 
made  by  the  state  for  the  indemnity  lands  described  in  the  com- 
plaint in  lieu  of  the  base  furnished,  and  on  February  20,  1904, 
while  the  petition  was  pending  before  the  Department  of  the 
Interior,  the  Governor  of  Oregon,  at  plaintiff's  request,  withdrew 
the  indemnity  selection  and  waived  the  claim  of  the  state  to  the 
lands  so  chosen,  which  was  done  to  enable  the  plaintiff  to  secure 
the  title  thereto  directly  from  the  general  government,  thereby 
preventing  a  favorable  decision  by  the  Department  of  the  In- 
terior. For  a  third  defense  it  is  averred,  generally,  that  about 
April  12,  1897,  the  lands  so  furnished  as  base  were  on  the  appli- 
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cation  of  the  State  of  Oregon  to  select  indemnity  lands  duly  ad- 
judged by  the  Commissioner  of  the  General  Land  Office  to  be 
mineral  base,  and,  no  appeal  having  been  taken  from  the  de- 
cision, it  became  final;  that  no  part  of  the  base  so  determined 
to  have  been  valid  had  been  used  as  such,  nor  had  any  selection 
of  indemnitor  lands  been  made  in  lieu  thereof  prior  to  the  time 
when  the  defendant  gave  to  the  plaintiff  the  description  of  the 
real  property  mentioned.  A  motion  to  strike  out  the  third  de- 
fense having  been  allowed,  on  the  ground  that  it  was  redundant, 
and  a  demurrer  to  the  second  sustained,  for  the  reason  that  the 
facts  stated  therein  did  not  constitute  a  defense,  the  remaining 
allegations  of  new  matter  in  the  answer  were  put  in  issue  by 
the  reply,  and,  a  trial  being  had,  judgment  was  rendered  against 
the  defendant  as  demanded  in  the  complaint,  and  he  appeals. 
The  case  was  submitted  on  briefs  under  the  proviso  of  Rule  16 : 
35  Or.  587,  COO.  '   Affibmei>. 

For  appellant  there  was  a  brief  over  the  names  of  John  WU- 
Jcins  Reynolds  and  Mr.  Alva  0,  Condit 

For  respondent  there  was  a  brief  over  the  name  of  Carson, 
Adams  <&  Cannon. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

It  is  contended  that  errors  were  committed  in  striking  out 
the  third  defense  and  in  sustaining  a  demurrer  to  the  second. 
The  defendant's  counsel  argue  that  the  third  defense  was  in 
the  nature  of  a  plea  of  former  adjudication  by  the  tribunal  hav- 
ing jurisdiction  thereof,  and  that  the  statement  of  facts  in  the 
second  defense  was  sufficient,  to  defeat  the  action,  for  the  reason 
that  the  breach  of  the  contract  assigned  in  the  complaint  was 
superinduced  by  the  plaintiff's  voluntary  act.  We  will  first  con- 
sider the  third  defense. 

1.  A  rule  of  the  General  Land  Office  of  the  United  States, 
in  force  when  the  alleged  adjudication  of  the  mineral  character 
of  the  base  was  rendered,  required  that  all  applications  for  the 
selection  of  indemnity  school  lands  should  be  so  presented  that 
the  tract  chosen  might  be  connected  with  a  specific  part  of  the 
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public  domain  as  the  basis  of  the  selection :  Circular  of  July  23, 
1885,  4  Land  Dec.  Dep.  Int.  79.  When  the  selection  of  indem- 
nity school  lands  has  been  approved  and  certified,  the  title 
thereto  vests  in  the  state,  if  the  general  government  is  the  owner 
of  the  premises  {Tenner  v.  O'Neill,  16  Land  Dec.  Dep.  Int. 
559),  and  as  a  corollary  from  this  legal  principle  it  must  neces- 
sarily follow-  that  the  base  offered  in  exchange  by  the  selection 
is  exhausted  by  the  approval.  As  the  alleged  adjudication  of 
the  validity  of  the  base  specified  is  equivalent  to  a  statement  of 
the  approval  of  an  indemnity  selection  in  lieu  thereof,  the  real 
property  lost  to  the  state  ii\  section  16  or  36,  by  reason  of  its 
mineral  character,  could  not  again  be  used  for  that  purpose, 
and,  this  being  so,  that  part  of  the  answer  stricken  out  did  not 
state  facts  sufficient  to  constitute  a  defense  to  the  action  if  the 
United  States  was  the  owner  in  fee  of  the  indemnity  school  land 
chosen.  The  averment  to  which  the  motion  was  directed  does 
not  negative  such  ownership. 

2.  The  defect  in  the  pleading,  however,  should  have  been  at- 
tacked by  demurrer,  but,  as  no  injury  could  have  resulted  from 
the  course  pursued,  the  error,  if  any>  was  not  prejudicial. 

3.  The  second  defense  averred  that,  while  the  selection  of  in- 
demnity school  lands  was  pending  before  the  proper  tribunal, 
the  Governor  of  Oregon,  at  plaintiff's  request,  withdrew  such 
choice  and  waived  the  state's  right  thereto,  thus  preventing  a 
favorable  decision  on  the  application.  If  the  defendant  was 
prevented  from  making  as  complete  a  defense  as  he  might  have 
otlierwise  done,  if  the  demurrer  had  not  been  sustained,  the  judg- 
ment should  be  reversed.  Evidence  of  the  request  for  a  relin- 
(juishment  of  the  right  of  the  state  to  the  indemnity  school  lands 
was  received  on  the  assumption  that  the  issue  as  to  the  validity 
of  the  base  made  it  material,  and,  this  being  so,  we  do  not  think 
any  prejudice  resulted  from  the  mode  of  trial  adopted. 

4.  It  is  contended  that  error  was  committed  in  permitting  tes- 
timony to  be  introduced,  over  objection  and  exception,  tending 
to  show  that  after  the  contract  relied  upon  was  executed  ^he 
defendant  made  distinct  promises  to  repay  plaintiff  the  money 
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which  he  had  received.  It  was  alleged  in  the  complaint  that  the 
<lefendant  agreed  to  repay  the  money  in  case  the  base  which  he 
furnished  should  prove  invalid;  and,  this  averment  having  been 
denied  in  the  answer,  the  testimony  so  objected  to  was  pertinent 
as  tending  to  establish  the  terms  of  the  contract  relied  upon  for 
a  recovery:  Manary  v.  Runyon,  43  Or.  495  (73  Pac.  1028). 

5.  The  plaintiff  as  a  witness  in  his  own  behalf  was  asked  on 
cross-examination  if  the  contract  sued  upon  was  not  made  with 
the  State  of  Oregon  to  enable  him  illegally  to  obtain  from  it  the 
land  selected  as  indemnity;  but,  an  objection  to  the  inquiry 
having  been  sustained  and  an  exception  allowed,  it  is  insisted 
that  an  error  was  thereby  committed.  The  statute  limits  the 
quantity  of  land  that  can  be  purchased  from  the  state  by  any 
person,  and  requires  him  to  make  aflSdavit  as  to  certain  facts 
respecting  his  qualification  as  a  condition  precedent  to  the  right 
to  secure  a  title  to  such  lands :  B.  &  C.  Comp.  §  3302.  The 
transcript  shows  that  the  persons  to  whom  the  state  was  to  con- 
vey the  lands  selected  were  related  by  marriage  to  the  plaintiff, 
but  we  do  not  think  it  can  be  inferred  from  an  examination  of 
his  testimony,  which  has  been  sent  up,  that  he  had  entered  into 
a  contract  with  them  to  violate  the  law,  and,  unless  such  deduc- 
tion reasonably  follows  from  the  direct  examination  of  the  wit- 
ness, no  error  is  committed  in  refusing  to  permit  him  to  be 
cross-examined  on  the  subject :  Pacific  Livestock  Co.  v.  Gentry, 
38  Or.  275  (Gl  Pac.  422,  65  Pac.  597). 

It  is  maintained  that  error  was  committed  in  refusing  to  per- 
mit the  defendant's  counsel  to  cross-examine  the  plaintiff  and 
his  father-in-law.  Dr.  W.  A.  Cusick,  as  to  the  interest  of  either 
in  the  cause  of  action,  or  to  the  money  sought  to  be  recovered 
herein.  As  no  testimony  was  given  by  these  witnesses  on  that 
subject  in  their  direct  examination  and  no  issue  made  in  rela- 
tion thereto,  no  error  was  committed  as  alleged. 

6.  It  is  claimed  that  the  court  erred  in  refusing  to  allow  the 
defendant  to  testify  as  to  whether  or  not  the  plaintiff  had  ever 
requested  him  to  supply  other  base  than  that  which  he  furnished. 
The  answer  alleged  that,  if  the  base  which  was  supplied  should 
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fail  or  be  invalid,  the  defendant  would  try  to  substitute  other 
base  therefor,  which  averment  was  denied  in  the  reply.  The 
burden  of  proving  the  defendant's  theory  in  this  respect  was 
therefore  imposed  upon  him,  and  it  became  his  duty  to  make 
such  endeavor,  and  it  was  not  incumbent  upon  the  plaintiff  to 
demand  other  base  when  that  which  he  procured  failed. 

7.  It  is  insisted  that  an  error  was  committed  in  denying  a 
motion  for  a  judgment  of  nonsuit.  The  transcript  shows  that 
the  State  of  Oregon,  on  March  10,  1900,  filed  in  the  local  land 
office  at  Oregon  City,  list  No.  380,  whereby  it  selected  certain 
indemnity  school  lands  in  lieu  of  the  premises  used  as  bases 
therefor,  a  description  of  which  is  set  out  in  the  complaint. 
Pursuant  to  a  stipulation  of  the  parties,  there  were  offered  in 
evidence  copies  of  letters  written  by  the  Commissioner  of  the 
General  Land  Office  at  Washington,  D.  C,  or  by  his  assistant, 
to  the  local  land  officers  in  Oregon,  relating  to  the  lands  referred 
to  herein  as  base,  and  copies  of  notices  given  in  obedience  to 
directions  contained  in  such  letters,  addressed  to  agents  of  the 
State  of  Oregon  having  charge  of  its  lands.  These  letters  relate 
to  the  rejection  of  indemnity  selections  of  school  lands  in  con- 
sequence of  the  failure  of  the  state  to  prove  that  the  premises 
alleged  as  mineral  were  of  that  character.  The  letters  referred 
to  specified  the  time,  usually  60  days  after  notice  thereof,  in 
which  to  supply  such  evidence,  or  to  appeal  from  the  order,  in 
default  of  which  the  selection,  which  had  been  suspended,  would 
be  canceled  without  further  notice.  The  premises  so  rejected 
for  the  reason  stated,  the  lists  in  which  the  lands  were  included, 
and  the  time  of  giving  the  notices  to  the  agents  of  the  state  are 
as  follows :  The  N.  i  of  the  N.  E.  i,  the  S.  i,  and  a  deficit  of 
14.55  acres  in  the  N.  W.  ^  of  section  36,  in  township  12  S.,  of 
range  39  E.  of  the  Willamette  Meridian,  list  No.  287;  Novem- 
ber 15,  1897.  A  deficit  in  the  S.  E.  i  of  section  36,  in  township 
8  S.,  of  range  34  E.,  list  No.  114;  November  6,  1895.  A  deficit 
in  section  16,  in  township  8  S.,  of  range  35^  E.,  list  No.  99 ; 
December  13,  1897.  The  E.  -J  of  section  16,  in  township  8  S., 
of  range  35^  E.,  list  No.  280,  the  schedule  involved  herein;  Oc- 
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tober  17,  1902.  And  the  N.  E.  i  of  section  36,  in  township 
12  S.,  of  range  39  E.,  list  No.  380;  February  9,  1904.  The  re- 
jection last  noted  states  that  the  premises  therein  described  had 
been  adjudged  mineral  April  12,  1897. 

The  decision  thus  set  aside  is  evidenced  by  a  copy  of  a  letter 
from  the  Commissioner  of  the  General  OfBce,  of  the  date  last 
mentioned,  addressed  to  the  register  and  receiver  of  the  local 
oflfice  at  La  Grande,  which  states  that  their  conclusion  o^i  the 
application  of  the  State  of  Oregon  to  prove  that  certain  lands 
in  school  sections  were  mineral,  whereby  they  determined  that 
all  of  section  36,  in  township  12  S.,  of  range  39  E.,  was  of  that 
character,  was  afSrmed.  This  letter  does  not  refer  to  any  list 
of  lands  that  had  been  selected  by  the  state  as  indemnity  under 
a  separate  and  distinct  number,  nor  was  the  land  so  described 
therein  that  the  tract  selected  might  be  connected  with  a  specific 
subdivision  of  a  section  as  the  basis  of  selection  as  required  hj 
circulars  issued  by  the  Secretary  of  the  Interior:  4  Land  Dec. 
Dep.  Int.  79;  24  Land  Dec.  Dep.  Int.  548.  Though  the  rule 
res  judicata  is  applicable  to  final  decisions  rendered  by  the  Laud 
Department  of  the  United  States  when  called  in  question  by 
the  same  parties  upon  a  subsequent  application  for  the  identical 
public  land  pursuant  to  the  law  theretofore  invoked  {Southern 
Pac.  R.  Co.  V.  Burlingame,  5  Land  Dec.  Dep.  Int.  415 ;  Blodgett 
V.  Central  Pac.  R.  Co.  6  Land  Dec.  Dep.  Int.  309),  irregularity 
of  proceeding  warrants  the  Commissioner  of  the  General  Land 
Office  in  reviewing  the  decision  of  his  predecessor:  Graham  v. 
Hastings,  etc.,  Ry.  Co.  1  Land  Dec.  Dep.  Int.  362. 

8.  The  decision  of  April  12,  1897,  which  was  relied  upon  in 
the  third  defense,  having  been  set  aside  by  a  successor  in  office 
June  13,  1903,  in  rejecting  a  part  of  indemnity  selection  No. 
380,  it  must  be  taken  for  granted  that  the  prior  adjudication 
was  considered  irregular  probably  on  the  ground  of  a  failure 
to  comply  with  the  rules  prescribed  by  the  Secretary  of  the  In- 
terior as  hereinbefore  indicated.  When  the  indemnity  school 
selection  involved  herein  and  evidenced  by  list  No.  380  was  filed^ 
it  had  been  determined  by  the  proper  tribunal,  as  to  all  the  land 
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ripwified  in  that  schedule  as  mineral,  that  the  state  had  failed 
to  prove  such  character  of  the  premises,  except  as  to  the  N.  E. 
J  of  section  3G,  in  township  12  S.,  of  range  34  E.,  and  as  to 
the  land  last  mentioned  the  same  conclusion  was  reached  June 
13,  1903,  in  setting  aside  a  former  adjudication  in  relation 
thereto,  but  no  notice  of  the  suspension  or  of  the  right  to  appeal 
from  the  order  was  given  the  agent  of  the  state  until  February 
9,  1904,  and  prior  to  the  expiration  of  the  time  limited  the 
■<TOvemor  relinquished  the  state's  claim  thereto.  The  plaintiff's 
money  was  paid  to  the  defendant  in  consideration  of  securing 
41  title  from  the  State  of  Oregon  for  the  indemnity  school  lands 
selected,  as  described  in  list  No.  380,  to  obtain  which  the  base 
mentioned,  as  an  equivalent  therefor,  must  have  been  valid,  and, 
j)s  tlie  contract  was  entire,  a  failure  of  any  part  of  the  base 
was  such  a  breach  of  the  conditions  of  the  agreement  as  to 
warrant  a  relinquishment  of  the  state's  right  to  the  only  ap- 
parent valid  base  before  the  expiration  of  the  60  days  allowed 
in  which  to  offer  further  proof  of  its  mineral  character.  No 
arroT  was  committed  in  denying  the  motion  for  a  judgment  of 
nonsuit. 

The  decisions  adverted  to  permitted  the  State  of  Oregon  to 
«u])mit  further  evidence  of  the  mineral  character  of  such  lands 
within  a  stated  time,  or  to  appeal  from  the  orders;  but,  failing 
to  do  either,  the  adjudications  would  become  final.  Oswald 
West,  an  agent  of  the  state,  whose  duty  it  was  to  supervise  these 
matters,  having  been  called  as  plaintiff's  witness,  was  permitted, 
over  objection  and  exception,  to  testify  that  no  further  evidence 
had  been  offered  as  required,  nor  had  any  appeal  been  taken. 
As  this  agent  was  comjKjtent  and  his  testimony  material,  no 
error  was  committed  in  admitting  it. 

Other  alleged  errors  are  assigned ;  but,  deeming  them  immn-  ■ 
ierial,  the  judgment  is  affirmed.  Affirmed. 
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.  Arffued  26  February,  decided  19  March,  1907. 
PICKETT'S  Wnii. 

89  Pac.  377. 

Wills — Elioibilitt  of  Witness  to  Bbnkpicial  Appointment.  ' 

1.  Under  Section  5564,  B.  &  C.  Comp.,  providing  that  if  any  witness 
to  a  will  shall  receive  thereunder  any  beneficial  appointment  affecting  any 
property  passing  under  the  will  it  shall  be  void,  a  provision  in  a  will 
appointing  a  certain  attorney  to  assist  the  executor  in  settling  the  estate 
neither  gives  nor  makes  to  such  attorney  any  beneficial  appointment  of 
or  affecting  any  real  or  personal  estate  so  as  to  affect  his  qualification  as  a 
witness,  since  it  is  merely  advisory. 

EXBCUTORS  AMD  ADMINISTRATORS — SELECTION  OF  ATTORNEY. 

2.  The  appointment  of  an  attorney  to  advise  an  executor  is  a  matter 
4'ntirely  personal  to  such  officer,  and  he  is  not  bound  by  any  provisions 
or  suggestions  in  the  will. 

Wills — Execution  bt  Another  for  'a  Blind  Testator. 

3.  The  signing  of  a  will  for  a  blind  person  by  another  at  the  request 
of  the  testator,  where  the  latter  can  hear  and  speak  and  is  present,  is 
sufficient;  and  the  same  rule  applies  to  the  witnessing. 

Wills — Burden  of  Proof  in  Probating. 

4.  In  probating  a  will  in  both  common  and  solemn  form  the  burden 
of  proof  is  on  the  proponent  to  establish  the  testamentary  capacity  of  the 
testator  and  the  regular  and  free  execution  of  the  document  presented 
for  probate. 

Mental  Capacity — Case  Under  Consideration. 

5.  Tlie  testator  who  executed  the  will  under  consideration  was  68 
years  old,  blind,  and  In  gradually  failing  health  from  a  progressive  hard- 
ening of  the  arteries  which  resulted  in  physical  prostration,  owing  to 
inability  to  control  any  muscles,  and  a  gradual  failure  of  mind  followed 
by  death  from  want  of  arterial  blood.  It  appeared,  however,  by  the  posi- 
tive testimony  of  persons  present,  that  at  the  time  the  will  was  executed 
testator  was  In  possession  of  his  mental  faculties,  recognised  the  persons 
present  and  stated  that  he  knew  the  contents  of  the  will  and  was  satis- 
fled  with  it.  Opposed  to  this  was  the  testimony  of  his  physician  and  of 
medical  experts  that  he  could  not  at  that  period  of  his  sickness  have  had 
mental  power  to  know  what  he  owned  or  who  were  his  natural  bene- 
ficiaries, unless  the  property  was  of  such  a  nature  as  to  be  easily  divided 
among  a  few  persons.  Positive  reliable  testimony  of  what  actually  oc- 
curred seems  more  convincing  than  opinion  testimony  that  such  an  occur- 
rence was  impossible,  and  It  Is  the  conclusion  of  the  court  that  the  testatoN 
had  testamentary  capacity,  notwithstanding  his  debilitated  condition. 

Wills — E^7IDBNCE  of  Undue  Influence. 

6.  In  view  of  the  positive  nature  of  the  testator,  that  in  framing  his 
will  he  carried  out  a  plan  stated  long  previously,  and  that  there  is  no 
direct  tesUmony  of  any  attempt  to  influence  him,  it  must  be  concluded 
that  the  will  in  question  is  the  product  of  his  unrestrained  wish  and 
is  valid. 
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WiLLB — Costs  on  Appeal. 

7.  In  view  of  the  outcome  of  this  contest  the  costs  and  disbursement* 
of  the  appeal  will  be  assessed  a^ralnst  the  appellants,  who  were  unsuc- 
cessful. 

From  Lane:  James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Commissioner  Slater. 

This  is  a  contest  over  the  will  of  George  W.  Pickett,  who  died 
in  Lane  County,  November  22,  1902.  What  purports  to  be  his 
last  will  and  testament  was  admitted  to  probate  in  that  county 
four  days  after  his  death,  and  letters  testamentary  were  issued 
to  S.  B.  Eakin,  the  executor  mentioned  therein.  The  will  gave 
to  each  of  decedent's  brothers  and  sisters,  except  to  two  whom 
he  mentions  as  being  dead,  and  his  sister  Agnes  Joyce,  or  to 
their  surviving  children,  $250 ;  to  his  niece,  Katie  White,  $1,000 ; 
to  his  friends,  Henry  Hoffman  and  his  wife  Helen  HoflEman, 
each  $500 ;  to  the  Masonic  lodge,  $100,  in  trust,  the  interest  to 
be  used  in  keeping  his  grave  in  repair;  and  to  Mrs.  Joyce,  the 
remainder  of  his  property — ^and  directed  that  George  B.  Dorris, 
his  lawyer,  assist  the  executor  in  settling  his  estate.  There- 
after the  contestants  herein  filed  a  petition  to  vacate  and  annul 
the  probate  of  said  instrument,  and  prayed  that  it  be  declared 
not  to  be  the  will  of  said  George  W.  Pickett.  The  grounds  for 
the  relief  asked  are :   (1)  That  the  will  was  not  legally  executed ; 

(2)  that  the  testator  did  not  possess  testamentary  capacity;  and 

(3)  that  it  was  made  under  undue  influence.  After  taking  a 
large  amount  of  testimony  the  court  affirmed  its  former  order 
of  probate.  From  this  decree  an  appeal  was  taken  to  the  circuit 
court,  which  concurred  in  the  original  finding,  and  contestants 
appeal  to  this  court.  Affirmed. 

For  appellants  there  were  oral  arguments  by  Mr.  Lark  Bilyeu 
and  Mr.  Absalom  ComelUis  Woodcock,  with  a  brief  over  the 
names  of  L,  Bilyeu,  A,  C,  Woodcock  and  Thompson  <&  Hardy 
to  this  effect. 

I.  The  rule  is  fully  established  in  this  state  that  the  burden 
of  proof  is  upon  the  proponents  to  establish  by  competent  tes- 
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timony  the  facts  necessary  to  show  the  legal  execution  of  the 
will  and  the  testamentary  capacity  of  the  testator. 

II.  When  the  testator  is  blind  and  unable  to  speak,  with  his 
mind  impaired,  the  ordinary  subscription  and  execution  of  the 
will  in  the  maimer  prescribed  by  statute  is  not  sufficient  proof 
upon  the  question  whether  the  instrument  offered  for  probate 
expresses  the  wish  of  the  testator.  When  the  will  is  executed  it 
must  be  so  executed  as  to  show  that  the  testator  fully  under- 
stood all  that  was  done  and  wished  just  that  thing  to  be  done. 
The  ordinary  presumptions  do  not  prevail  in  such  a  case  as  this : 
Delafield  v.  Parish,  %5  N.  Y.  9,  35;  Rollwagen  v.  Rollwagen, 
63  N.  Y.  504,  517;  Wier  v.  Fitzgerald,  2  Bradford,  Sur.  Rep. 
42;  Van  Pelt  v.  Van  Pelt,  30  Barb.  134;  Chaffee  v.  Baptist  Mis- 
sionary Soc.  10  Paige,  Ch.  85,  90;  Barry  v.  Butlin,  1  Curt. 
Eccl.  639;  Jarman,  Wills,  Vol.  I,  p.  29. 

III.  The  rule  as  to  what  constitutes  testamentary  capacity  in 
an  ordinary  case  has  been  fully  established  in  this  state,  but 
in  proportion  as  the  infirmities  of  the  testator  expose  him  to 
deception,  it  becomes  imperative  to  require  more  positive  proof 
that  the  testator  did  in  fact  fully  understand  every  portion  of 
the  paper  that  he  ex'ecuted  as  his  will. 

For  respondents  (proponents)  there  were  oral  arguments  by 
Mr.  Benjamin  B  Beekman  and  Mr.  Jerry  England  Bronaugh, 
with  a  brief  over  the  names  of  George  B.  Dorris,  Watson  d^ 
Beekman  and  Bronaugh  &  Bronatugh  to  this  effect. 

1.  The  statute  has  prescribed  the  formalities  with  which  a 
will  shall  be  executed  in  this  state.  It  must  be  in  writing,  signed 
by  the  testator,  or  by  some  other  person  under  his  direction, 
in  his  presence,  and  must  be  attested  by  two  or  more  competent 
witnesses,  subscribing  their  nam^s  to  the  will,  in  the  presence 
of  the  testator:  B.  &  C.  Comp.  §  5548;  Skinners  Will,  40  Or. 
571,  580  (67  Pac.  951). 

2.  It  is  not  essential  that  the  testator  shall  himself  request 
the  witnesses  to  attest  the  will.  The  request  may  be  made  for 
him  by  another:  Ames'  Will,  40  Or.  495,  498   (7  Prob.  Rep. 

49  Ok. 0 
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Ann.   536:   67   Pac.    737);   Skinners   WUl,  40   Or.   571,   585 
(67  Pac.  951). 

3.  Under  the  rule  preBcribed  and  followed  by  the  Oregon 
eases  the  instrument  may  be  well  executed  without  a  word  being 
uttered  or  intimation  made  by  the  testator,  or  any  person  for 
him,  to  the  attesting  witnesses  or  in  their  presence,  that  the 
writing  being  signed  or  executed  is  a  will;  neither  need  they 
know  anything  of  its  nature  or  import.  The  signing  of  the  will 
by  the  testator  in  the  presence  of  two  or  more  competent  wit- 
nei^ses,  who  subscribe  their  names  thereto  as  such,  in  his  pres- 
ence, is  sufficient:  Luper  v.  Werts,  19  Or.  122,  135  (7  Am. 
Prob.  Rep.  243 :  23  Pac.  850)  ;  SJcinneys  Will,  40  Or.  571,  580 
(67  Pac.  951). 

4.  The  statute  does  not  require  that  a  will  be  read  to  the 
testator  in  the  presence  of  the  attesting  witnesses,  even  though 
he  is  blind:  B.  &  C.  Comp.  §  5548;  Skinner's  Will,  40  Or.  571, 
579  (67  Pac.  951) ;  Martin  v.  Mitchell  28  Ga.  382,  384;  Warn- 
pier  V.  Wampler,  9  Md.  540,  550;  Hess's  Appeal,  43  Pa.  St. 
73  (82  Am.  Dec.  551);  Guthrie  v.  Price,  23  Ark.  396,  408; 
ITemphill  v.  Hemphill,  13  N.  C.  291  (21  Am.  Dec.  331); 
Boyd  V.  Cook,  3  Leigh,  32 ;  1  Jarman,  Wills  (6  ed.),  35;  1  Red- 
field,  Wills  (4  ed.),  53,  note  4. 

5.  A  subscribing  witness  who  is  a  Ijcneficiary  legatee  or  ap- 
pointee under  the  will  is  competent  to  testify  concerning  the 
execution  of  the  will  and  the  testamentary  capacity  of  the  tes- 
tator: B.  &  C.  Comp.  §5564;  1  Redfield,  Wills  (4  ed.), 
pp.  253-4;  2  Greenleaf,  Evidence  (14  ed.),  §691,  and  notes 
3  and  h;   White  v.  Parr,  168  111.  459    (48   N".  E.  113,  117). 

(I.  A  mere  appointment  as  attorney  to  assist  the  executor  is 
not  a  beneficial  appointment  within  the  meaning  of  the  statute. 
The  right  of  an  executor  to  select  his  attorney  cannot  be  con- 
trolled, even  by  the  will  of  the  decedent :  Waite  v.  Willis,  42  Or. 
288,  290  (70  Pac.  1034);  Young  v.  Alexander,  16  Lea,  108; 
11  Am.  &  Eng.  Enc.  Law  (2  ed.),  1241. 

7.  The  rule  is  settled  in  this  state  that  if  a  testator  at  the 
time  he  executes  his  will  understands  the  business  in  which  he 
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is  engaged,  and  has  a  knowledge  of  his  property,  and  how  he 
wishes  to  dispose  of  it  among  those  entitled  to  his  bounty,  he 
possesses  sufficient  testamentary  capacity,  notwithstanding  his 
old  age,  sickness,  debility  of  body  or  extreme  distress :  Hvbhard 
V.  Hvbhard,  7  Or.  43,  45;  Heirs  of  Clark  v.  Ellis,  9  Or.  128, 
134-148;  Chrisman  v.  Chrisman,  16  Or.  127,  132  (6  Am.  Prob. 
Rep.  156:  18  Pac.  6) ;  Luper  v.  Werts,  19  Or.  122,  126  (7  Am. 
Prob.  Rep.  243 :  23  Pac.  850) ;  Franke  v.  Shipley,  22  Or.  104, 
105  (29  Pac.  268) ;  In  re  Cline's  Will  24  Or.  175,  177-178 
(41  Am.  St.  Rep.  85 :  33  Pac.  542) ;  Carnegie  v.  Diven,  31  Or. 
366,  369  (49  Pao.  891) ;  Swank  v.  Swank,  37  Or.  439,  444 
(61  Pac.  846) ;  Ames  Will.  40  Or.  495,  504  (7  Prob.  Rep.  Ann. 
536:  67  Pac.  737);  Skinner's  Will,  40  Or.  571,  576  (67  Pac. 
951)  ;  Dean  v.  Dean,  42  Or.  290,  298  (70  Pac.  1039). 

8.  It  has  also  been  established  that  the  mental  capacity  of 
the  testator  is  to  be  tested  as  of  the  time  of  the  execution  of  the 
will,  and,  other  things  being  equal,  the  evidence  of  the  attest- 
ing witnesses  and,  next  to  them,  of  those  present  at  the  execu- 
tion of  the  will  is  most  to  be  relied  upon:  Hei/rs  of  Clark  v. 
Ellis,  9  Or.  128,  147;  Chrisman  v.  Chrisman,  16  Or.  127,  138 
(6  Am.  Prob.  Rep.  156:  18  Pac.  6). 

9.  While  evidence  of  the  testator's  mental  condition  and  of 
his  acts,  conduct  and  habits,  both  before  and  after  the  time  of 
the  execution  of  the  will,  is  competent,  it  is  only  admissible  for 
the  purpose  of  throwing  light  on  the  actual  condition  of  the 
testator's  mind  at  the  very  time  the  execution  of  the  will  took 
place,  which  is  the  crucial  period  and  the  true  time  to  try  the 
testator's  mind:  Chrisman  v.  Chrisman,  16  Or.  127,  138  (6  Am. 
Prob.  Rep.  156:  18  Pac.  6) ;  State  v.  Hansen,  25  Or.  391,  396 
(35  Pac.  976) ;  Von  de  Veld  v.  Judy,  143  Mo.  348  (44  S.  W. 
1117,  1120) ;  Kerr  v.  Lunsford,  31  W.  Va.  659  (2  L.  R.  A.  668: 
8  S.  E.  493)  ;  16  Am.  &  Eng,  Ene.  Law  (2  ed.),  614;  Abbott, 
Brief  on  Facts,  429,  par.  14. 

10.  Ability  to  transact  ordinary  business  is  a  more  stringent 
test  of  testamentary  capacity  than  the  law  requires.  If  a  tes- 
tator has  capacity  to  transact  ordinary  business,  the  presump- 
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tion  arises  that  he  is  caj)able  of  doing  any  act  requiring  no 
greater  capacity,  which  would  include  the  act  of  making  a  will. 
But  the  converse  is  not  true,  and  a  person  who  is  incapable  of 
transacting  ordinary  business  may  have  sufficient  capacity  to 
make  a  testamentary  disposition  of  his  estate :  Waugh  v.  Moan, 
200  111.  298  (65  N.  E.  713) ;  Crossan  v.  Crossan,  169  Mo.  631 
(70  S.  W.  136,  138) ;  Perkins  v.  Perkins,  116  Iowa,  253  (90 
X.  W.  55,  57). 

11.  The  evidence  shows  that  the  testator,  George  W.  Pickett, 
possessed  ample  testamentary  capacity  to  execute  the  will  of 
April  22,  1902.  The  following  cases  are  illustrative  and  quite 
in  point :  Heirs  of  Clark  v.  Ellis,  9  Or.  128 ;  Chrisman  v.  Chris- 
man,  16  Or.  127  (6  Am.  Prob.  Rep.  156:  18  Pac.  6);  In  re 
Cline's  Will,  24  Or.  175  (41  Am.  St.  Rep.  85 :  33  Pac.  542) ; 
In  re  Will  of  SUverthom,  68  Wis.  372  (32  N.  W.  287) ;  Cheney 
V.  Price,  90  Hun,  238  (37  N.  Y.  Supp.  117) ;  Von  de  Veld  v. 
Judy,  143  Mo.  348  (44  S.  W.  1117) ;  Perkins  v.  Perkins,  116 
Iowa,  253  (90  N.  W.  55) ;  O'Connor  v.  Madison,  98  Mich.  183 
(57  N".  W.  106)  ;  Van  Riper  v.  Van  Riper  (N.  J.),  69  Atl.  244; 
Woodman  v.  Illinois  T,  &  Sav.  Bank,  211  111.  578  (71  N.  E. 
1099). 

12.  To  invalidate  a  will  on  the  ground  of  fraud,  cdercion  or 
undue  influence  it  is  not  sufficient  to  show  that  the  person  de- 
riving benefit  or  advantage  under  the  will  had  the  motive  and 
opportunity  to  exercise  such  fraud,  coercion  or  undue  influence ; 
there  must  be  evidence  that  he  actually  exercised  it  and  con- 
troled  the  actions  of  the  testator  to  such  an  extent  that  the 
instrument  is  not  his  free  and  voluntary  act :  Hvbhard  v.  Hub- 
hard,  7  Or.  43,  47;Holm,ans  Will,  42  Or.  345,  358,  362  (8  Prob. 
Rep.  Ann.  336:  70  Pac.  908) ;  Goodbar  v.  Lidikey,  136  Ind.  1 
(35  N.  E.  691,  692:  43  Am.  St.  Rep.  297,  299). 

Opinion  by  Mr.  Commissioner  Slater. 

We  shall  discuss  and  determine  the  issues  in  the  order  here- 
inbefore set  forth. 

Was  the  will  legally  executed  ?  It  appears  from  the  testimony 
that  Pickett  for  some  years  prior  to  the  22d  day  of  April,  1902^ 
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the  day  on  which  the  will  was  executed,  had  been  afflicted  with 
an  arterial  disease,  technically  known  as  arterio  sclerosis,  from 
the  effects  of  which  he  had  become  almost,  if  not  entirely,  blind 
at  the  time  the  will  was  executed,  and  had  become  afflicted  with 
an  impediment  in  his  speech.  The  will  was  prepared  by  George 
B.  Dorrifl,  an  attorney  of  long  experience  and  excellent  standing 
at  the  bar  of  Lane  County,  two  or  three  days  prior  to  the  22d 
day  of  April,  1902,  and,  in  response  to  a  notice  from  him  that 
the  will  was  ready  for  execution,  the  decedent  on  that  day  came 
to  Dorris's  office  in  the  City  of  Eugene,  accompanied  by  Charles 
A.  Davis,  who  was  his  regular  attendant,  but  who  did  not  go 
into  the  oflBce  with  Pickett.  According  to  the  testimony  of 
Dorris,  which  stands  uncontradicted,  he  then  and  there  read 
over  the  will  to  decedent,  who  said  it  was  just  as  he  wanted  it. 
Dorris  and  decedent  then  went  to  the  First  National  Bank  of 
that  city  to  procure  witnesses  to  attest  the  execution  thereof. 
Having  gone  into  the  directors'  room — a  small  room  in  the  rear 
of  the  bank — Dorris  called  into  the  room  P.  E.  Snodgrass  and 
F.  N.  McAllister,  who  at  that  time  were  employees  of  the  bank, 
and  in  the  immediate  presence  of  decedent,  and  in  an  audible 
tone  of  voice,  so  that  decedent  could  hear  him,  Dorris  said  to 
Snodgrass  and  McAllister,  "Mr.  Pickett  wants  you  to  witness 
his  will."  Dorris  then  took  the  will  out  of  his  pocket,  placed 
it  on  the  table  and  asked  Pickett,  "Has  the  will  been  read  to 
you?*'  and  he  answered,  "It  has."  Dorris  then  asked  him,  "Is 
it  as  you  want  it?'*  He  answered,  "It  is  as  I  want  it."  Pickett 
had  an  impediment  in  his  speech  and  emphasized  the  words  "as 
I  want  it."  They  were  spoken  louder  than  the  other  words. 
Dorris  then  said  to  Pickett,  "Shall  I  write  your  name  to  the 
will?"  and  he  replied,  "Yes,  I  can't  see  to  write  it  myself." 
Dorris  then  wrote  the  name  of  decedent  at  the  foot  of  the  will, 
following  it  with  a  seal,  after  which  he  wrote  these  words :  "The 
name  of  Geo.  W.  Pickett  written  by  Geo.  B.  Dorris,  at  his  re- 
quest and  in  his  presence  and  the  presence  of  the  subscribing 
witnesses  hereto."  Immediately  following  these  words,  Snod- 
grass, McAllister  and  Dorris  subscribed  their  names  and  places 
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of  regidence.  Dorris,  on  the  witness  stand,  identified  the  will, 
and  the  name  of  George  W.  Pickett  written  by  himself,  and  the 
signatures  of  the  two  witnesses  together  with  his  own. 

F.  X.  McAllister  testifies  that  he  had  been  acquainted  with 
Pickett  about  five  years,  whom  he  saw  quite  often  in  the  bank 
where  witness  was  bookkeeper,  Pickett  having  an  account  with 
the  bank;  that  witness  and  P.  E.  Snodgrass  were  in  the  room 
when  Dorris  asked  Pickett  if  that  was  his  will  and  he  said  it 
was;  that  Dorris  asked  him  if  it  had  been  read  to  him,  and  he 
said  that  it  had,  and  that  it  was  just  as  he  wanted  it.  McAllister 
could  not  remember  whether  Dorris  asked  Pickett  if  he  should 
sign  his  (Pickett's)  name,  or  not,  but  he  knew  Pickett  was  blind, 
and  not  able  to  write  his  name,  and  he  was  feeble  at  the  time. 
Nor  could  witness  say  whether  Pickett  told  Dorris  to  write  his 
name  or  not;  but  he  does  say  that  Dorris  wrote  Pickett's  name 
to  the  will  in  the  presence  of  Snodgrass  and  himself,  and  that  he 
signed  his  name  to  the  will  as  a  witness  in  the  presence  of  both 
Dorris  and  Snodgrass.  After  the  witnesses  had  come  into  the 
room,  it  was  stated  to  them  by  Dorris  for  what  they  were  wanted, 
and  McAllister  says: 

"I  knew  the  character  of  the  instrument.  I  thought  Mr. 
Pickett  knew  what  he  was  doing.  He  seemed  very  feeble  and  I 
could  see  he  was  blind.  He  seemed  to  answer  all  the  questions 
intelligently." 

This  witness  identifies  his  signature  to  the  formal  proof  of 
the  will  which  he  says  was  made  a  short  time  after  the  death  of 
Pickett.  On  cross-examination,  he  testified  that  he  had  no  occa- 
sion to  speak  to  Pickett  while  in  the  room,  but  he  thought 
Pickett  knew  that  he  was  to  witness  the  will,  and  that  he  signed 
his  name  to  the  will  at  Dorris's  request  to  witness  his  (Dorris's) 
act  in  signing  Pickett's  name,  and  that  Pickett  seemed  to  assent 
to  everything  done  at  that  time;  that  Pickett  did  not  know 
witness  was  in  the  room,  so  far  as  seeing  him  was  concerned, 
nor  did  he  know  what  paper  was  being  signed  for  him,  so  far 
as  seeing  was  concerned,  nor  could  he  have  known  what  paper 
was  being  signed,  except  what  some  one  told  him,  and  there  was 
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no  discussion  about  the  provisions  of  this  instrument^  the  con- 
tents of  it  or  details  of  it.  Nothing  whatever  was  said  about 
this  paper  except  that  it  was  his  will. 

P.  E.  Snodgrass^  the  other  witness  to  the  will^  testifies  that 
he  was  cashier  of  the  bank,  and  that  he  had  known  Pickett  for 
10  or  12  years  prior  to  the  22d  day  of  April,  1902.  His  ac- 
quaintance with  Pickett  grew  out  of  the  latter's  business  rela* 
tions  with  the  bank.  For  a  number  of  years  Pickett  could  not 
write  his  name  very  well  and  his  eyesight  was  bad,  and  for  some 
time  Pickett's  name  had  been  signed  for  him  by  others  to  checks 
when  he  wished  to  draw  money  out  of  the  bank.  Witness  iden- 
tifies his  own  signature  to  the  will,  and  to  the  formal  proof  of 
the  will,  and  states  that  he  was  requested  by  George  B.  Dorris, 
in  Pickett^s  presence,  to  act  as  a  witness  to  the  execution  of  his 
will.  What  occurred  at  that  time  is  more  particularly  stated  by 
the  witness  in  his  own  language  as  follows: 

"When  I  was  first  called,  I  do  not  remember  the  exact  words 
spoken  by  Mr.  Dorris,  but  I  knew  from  what  he  said  that  he 
wanted  us  to  witness  this  will.  He  wanted  one  other  witness 
there,  some  one  to  witness  with  me  the  signing  of  the  will. 
When  we  went  into  the  rear  oflSce  to  the  table,  I  do  not  know 
just  the  words  that  was  used,  but  he  made  it  plain  to  me  that 
he  had  written  Mr.  Pickett^s  will,  and  he  wanted  us  to  witness 
that,  Mr.  McAllister  and  myself — there  was  four  of  us  in  the 
room.  Mr.  Pickett  attempted  to  talk  and  tell  us  something 
about  what  it  was,  but  he  seemed  to  be  unable  to  express  him- 
self, that  is,  he  did  not  talk  plainly.  There  seemed  to  be  rather 
an  impediment  in  his  speech  more  than  anything  else.  Mr. 
Dorris  asked  the  question  of  him,  if  that  was  his  will,  and  if  it 
had  been  read  to  him,  and  if  the  contents  were  what  he  wanted ; 
and,  if  I  remember  right,  Mr.  Dorris  read  to  us  that  part  set- 
ting forth  the  fact  that  he,  at  the  request  of  George  W.  Pickett, 
was  signing  his  name  to  the  will,  and  then  he  signed  it,  and 
Mr.  McAllister  and  I  witnessed  it.  That  part  I  remember,  his 
reading  that  part  stated  there;  that  Mr.  Dorris  signed  it  at  the 
request  of  Mr.  Pickett,  and  Mr.  Pickett  assented  that  the  will 
had  been  read  to  him,  and  that  Mr.  Dorris  was  to  sign  it  at  his 
request.  *  ♦  Pickett  attempted  to  speak,  but  he  had  this  im- 
pediment in  his  speech,  so  that  he  was  not  able  to  say  'yes'  or 
'no'  readily  to  questions,. but  he  assented  so  I  understood  that  he 
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knew  what  he  was  attempting  to  do.  He  assented  to  the 
questions. 

Q.  In  what  tone  of  voice  did  Mr.  Dorris  ask  those  questions 
of  Mr.  Pickett? 

A.  I  think  in  the  usual  tone  of  voice  that  one  would  address 
to  a  person  when  close  to  them.  *  * 

Q.  Were  they  audible  to  yourself? 

A.  Yes,  sir.  *  * 

Q.  When  did  you  and  Mr.  McAllister  sign  as  witnesses  with 
reference  to  Mr.  Dorris's  signing  Mr.  Pickett's  name  to  the  will, 
before  or  afterwards? 

A.  We  signed  it  afterwards,  immediately  after  he  signed  the 
will. 

Q.  Did  you  witness  the  signing  of  the  signature  by  Mr.  Dorris 
as  a  witness  also? 

A.  I  do  not  remember  that  Mr.  Dorris  signed  as  a  witness. 
If  he  signed  it,  I  do  not  remember  that. 

Q.  Did  you  remain  in  the  room  until  the  execution  was 
completed  ? 

A.  Yes,  sir. 

Q.  Did  all  four  of  you  remain  in  the  room  until  the  execu- 
tion was  completed? 

A.  Yes,  sir. 

Q.  Signed  and  witnessed? 

A.  Yes,  sir. 

Q.  Was  Mr.  Pickett  aware  of  your  presence  there  as  a 
witness  ? 

A.  1  think  he  certainly  was. 

Q.  Was  Mr.  Pickett  with  Mr.  Dorris  when  he  first  requested 
you  to  come  in  and  sign  as  a  witness? 

A.  Yes,  sir.  Standing  within  a  few  feet  of  him,  three,  four 
or  five  feet. 

Q.  At  the  time  of  the  execution  of  the  will,  where  were  you 
all  standing  with  reference  to  each  other  in  the  directors' 
room  ? 

A.  We  have  a  table  in  the  office,  about  the  size  of  this  one 
(referring  to  the  table  used  by  the  reporter).  We  were  all  up 
immediately  around  that  table.'' 

The  witness  identified  his  signature  to  the  formal  proof  of 
the  will  made  after  Pickett's  death,  and  the  will  itself  was 
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offered  and  admitted  in  evidence^  to  the  admission  of  which 
the  contestants  objected,  on  the  ground  that  it  was  not  shown 
that  the  will  was  legally  executed  and  attested,  and  it  was  not 
shown  that  the  paper  alleged  to  be  the  will  of  George  W. 
Pickett  was  his  will,  or  that  the  execution  thereof  was  his  vol- 
untary act.  On  cross-examination,  said  witness  stated  that  at 
the  time  of  the  execution  of  the  will  in  the  directors*  room,  the 
contents  thereof  was  not  read  or  discussed,  and  that  he  knew 
nothing  about  its  contents;  but  that  Dorris  did  read  the  state- 
ment at  the  foot  of  the  will  to  the  effect  that,  at  the  request 
of  Pickett,  Dorris  signed  his  name  to  the  will;  that  be  heard 
that  matter  discussed,  and  that  Pickett  did  not  personally  re- 
quest witness  to  sign  the  will  as  a  witness. 

"Q.  Did  he  at  any  time  say  anything  to  you  about  signing 
as  a  witness  to  the  will? 

A.  No;  I  could  not  say  that  he  did.  He  attempted  to  talk 
to  us.  The  way  I  remember  it  is  this:  He  having  this  slight 
impediment  in  his  speech,  Mr.  Dorris  assisted  him  by  asking 
him  the  question,  that  he  wanted  us  to  sign  the  will,  and  if  it 
was  his  will,  and  if  it  had  been  read  to  him,  and  he  assented 
to  it,  so  that  it  was  clear  in  my  mind  that  that  was  what  he 
wanted  with  us,  to  sign  the  will  as  witnesses;  and  he  came  in 
there  for  that  purpose.** 

1.  The  foregoing  is,  ^we  believe,  a  fair  summary  of  the  ma- 
terial testimony  offered  in  proof  of  the  legal  execution  of  the 
will.  This  evidence  was  not  controverted;  but  it  is  contended 
by  counsel  for  contestants  that  Dorris  is  disqualified  under  our 
statutes  from  being  a  subscribing  witness  to  the  will,  and  from 
testifying  in  support  thereof,  because  he  has  an  appointment 
in  the  will  as  attorney  for  the  executor,  and  has  been  acting  as 
such  attorney,  although  by  his  answer  he  renounces  all  benefits 
under  the  will.  The  provision  of  the  will  referred  to  by  coun- 
sel is  as  follows: 

"I  appoint  Geo.  B.  Dorris,  attorney  at  law,  to  assist  the 
<*xecutor  in  settling  my  estate." 

The  statute  to  which  counsel  refer  is  doubtless  Section  5564, 
B.  &  C,  Comp.,  which,  so  far  as  it  is  applicable,  is  as  follows: 
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"If  any  person  has  attested  or  shall  attest  the  execution  of 
any  will,  to  whom  any  beneficial  *  *  appointment  of  or  af- 
fecting any  real  or  personal  estate  *  *  shall  be  thereby  given 
or  made,  such  *  *  appointment  shall,  so  far  only  as  concerns 
such  person  attesting  the  execution  of  such,  or  any  person 
claiming  under  him,  be  void ;  and  such  person  shall  be  admitted 
as  «  witness  to  the  execution  of  such  will/' 

The  provision  of  the  will  above  referred  to  cannot  be  con- 
strued as  giving  or  making  to  Dorris  **any  beneficial  *  *  ap- 
pointment of  or  affecting  any  real  or  personal  estate,"  nor  can. 
it  be  construed  to  be  anything  more  than  an  advisory  provision, 
which  the  executor  may  follov  or  disregard  according  to  his 
own  judgment.  It  confers  no  rights  upon  the  appointee :  Young 
v.  Alexander,  16  Lea,  108. 

2.  The  fact  that  Dorris  is  acting  as  an  attorney  for  the 
executor  in  the  settlement  of  the  estate,  and  in  this  contest, 
is  of  no  consequence;  for  .he  could  not  do  so  without  the  ex- 
ecutor's consent  and  employment  of  him,  and  to  him  Dorris 
must  look  for  his  fees.  The  appointment  of  an  attorney  is 
personal  to  an  administrator -or  executor:  Watte  v.  Willis,  42  Or. 
288  (70  Pac.  1034). 

3.  Counsel  for  contestants  urge  that,  Pickett  being  blind, 
and,  as  they  contend,  quite  deaf,  and  unable  to  speak,  proof  of 
the  ordinary  signing  and  execution  of  the  will  in  the  mode 
prescribed  by  the  statute,  is  not  sufficient  to  establish  the  fact 
that  the  instrument  offered  for  probate  contains  the  will  of  the 
testator.  It  was  admitted  by  the  proponents  of  the  will  that 
Pickett  was  blind,  but  it  was  denied  that  he  was  deaf  or  hard 
of  hearing  or  could  not  speak,  and  the  evidence  hereinbefore 
(juoted  and  referred  to  shows  beyond  any  doubt  that  Pickett, 
at  the  time  of  the  execution  of  the  will,  could  and  did  hear 
ordinary  conversation  carried  on  by  those  in  his  immediate 
presence;  that  he  understood  what  was  being  said  by  others; 
and  that,  with  some  effort,  he  made  intelligent  replies  to  ques- 
tions then  put  to  him  by  his  attorney. 

Under  this  state  of  the  record,  the  contention  of  counsel  for 
contestants  as  to  the  law  applicable  to  this  question  is  based 
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upon  a  false  premise^  excepting  in  so  far  as  it  is  conceded  that 
Pickett  was  blind.  He  was,  through  his  sense  of  hearing,  con- 
scious of  the  presence  in  the  room  of  the. two  persons  who  were 
to  act  as  witnesses  to  his  will,  and  of  the  purpose  for  which  they 
were  there,  and  of  what  was  being  done  there  at  that  time  by 
them  in  his  behalf.  No  other  conclusion  can  be  correctly  de- 
rived from  this  testimony.  Being  conscious  of  what  was  being 
said  and  done  at  that  time  in  reference  to  the  execution  of  the 
will,  and  making  no  objection,  the  acts  of  said  Dorris  and  said 
witnesses  have  the  same  effect  ip  law  as  if  done  by  his  express 
request.  "If  such  third  person  acts  truly  for  the  testator,  in 
his  conscious  presence  and  with  his  apparent  consent,  the  legal 
effect  is  the  same  as  though  the  testator  himself  had  spoken 
and  directed  the  business":  Schouler,  Wills  (2  ed.),  §329. 
This  authority  is  cited  with  approval  by  Mr.  Justice  Moore,  in 
Ames'  Will,  40  Or.  495  (7  Prob.  Rep.  Ann.  536:  «7  Pac.  737). 
It  was  stated  in  Pickett's  hearing  that  those  two  persons  were 
to  act  as  witnesses  to  his  will.  They  were  requested  by  his 
attorney,  in  his  presence,  to  act  in  that  capacity.  At  the  same 
time  he  was  asked  by  his  attorney  if  the  will  had  been  read 
to  him,  and  he  said  it  had;  if  it  was  as  he  wanted  it,  and  ho 
said  it  was;  and  "Shall  I  write  your  name  to  the  will?''  to 
which  he  replied,  "Yes,  I  cannot  see  to  write  it  myself."  While 
McAllister  cannot  say  that  Dorris  asked  him  that  question,  or 
whether  Pickett  told  Dorris  to  sign  his  (Picketfs)  name,  yet 
Snodgrass  does  remember,  and  is  emphatic  in  the  statement 
that  just  before  Dorris  signed  Pickett's  name  to  the  will  he 
(Dorris)  read  the  statement  that  by  the  request  of  Pickett  he 
signed  his  name  to  the  will,  and  that  he  (witness)  heard  that 
matter  discussed.  Section  5548,  B.  &  C.  Comp.,  provides  that 
every  will  shall  be  in  writing,  signed  by  the  testator,  or  by 
sqjne  other  person  under  his  direction,  in  his  presence,  and 
shall  be  attested  by  two  or  more  competent  witnesses  sub- 
scribing their  names  to  the  will  in  the  presence  of  the  testator. 
And  Section  5549  provides  that  every  person  who  shall  sign 
the  testator's  name  to  any  will  by  his  direction  shall  subscribe 
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his  own  name  as  a  witness  to  such  will,  and  state  that  he  sub- 
scribed the  testator^s  name  at  his  request.  The  testimony  here- 
tofore adverted  to  nqt  having  been  controverted,  it  must  be 
admitted  as  conclusively  establishing  the  fact  that  all  the  re- 
quirements of  the  statute  respecting  the  execution  of  a  will 
M^ere  fully  complied  with,  and  that  it  was  legally  executed. 

4.  Did  the  testator  possess  testamentary  capacity?  It  is  the 
main  contention  of  counsel  for  contestants  that  he  did  not.  In 
this  connection  they  urge  that  the  burden  is  upon  proponents 
to  establish  the  fact  of  testamentary  capacity  by  a  preponder- 
ance of  the  testimony,  as  well  as  the  fact  that  the  mind  of  the 
testator  accompanied  the  act  of  execution,  thereby  making  the 
instrument  his  will.  They  also  urge  that,  when  a  testator  is 
blind  or  unable  to  apeak,  and  his  mind  is  impaired,  the  ordinary 
subscription  and  execution  of  a  will  in  the  mode  prescribed  by 
the  statute  are  not  sufficient  to  raise  the  presumption  of  the 
competency  of  the  testator,  and  that  it  contains  his  unrestrained 
wishes  in  the  disposition  of  his  j)roperty ;  but,  to  produce  that 
result,  the  will  must  be  read  in  the  presence  of  the  subscribing 
witnesses.  Mr.  Justice  Wolverton,  in  Holman's  Will,  42  Or. 
345,  357  (8  Prob.  Rep.  Ann.  336:  70  Pac.  908,  913),  says:  "The 
burden  of  proof,  in  the  probate  of  the  will  rests  with  the  pro- 
ponent, as  it  relates  to  the  due  and  regular  execution,  the  tes- 
tamentary capacity  of  the  testator,  and  his  voluntary  act,  free 
from  the  domination  of  fraud,  undue  influence  or  coercion. 
This  is  the  doctrine  announced  in  Hubbard  v.  Hvbhard,  7  Or. 
42,  and,  in  principle,  has  been  reaffirmed  in  the  Chrisman  Case : 
IG  Or.  127  (18  Pac.  6).  In  the  latter  case,  the  only  ground 
for  contest  was  as  to  the  testamentary  capacity  of  the  testator; 
but  it  is  just  as  essential  to  show  that  the  will  was  not  superin- 
ilueed  by  fraud,  deceit  or  undue  influence,  to  make  it  his  act 
and  will,  as  it  is  to  establish  a  disposing  mentality.  It  must 
be  the  'last  will,'  says  Baron  Pakke,  in  Barry  v.  Butlin,  1  Curt. 
Kcc.  637,  ^oi  a  free  and  capable  testator/  It  is  said  in  Greenwood 
V.  Cline,  7  Or.  17,  that  %here  a  will  is  shown  to  have  been 
duly  executed,  the  law  presumes  competency  in  the  testator, 
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and  that  it  contains  his  unrestrained  wishes  in  the  disposition 
of  his  property.*  The  presumption  is  a  disputable  one,  how- 
ever, and  may  be  overcome  or  refuted  by  other  proofs.  It  is, 
notwithstanding,  sufficient  prima  facie  to  establish  the  will,  but 
it  does  not  shift  the  burden  of  proof.  That  rests  from  first 
to  last  with  the  proponent,  and,  if  he  would  prevail,  he  must 
have  the  stronger  case  in  the  end.** 

Mr.  Eedfield,  in  his  work  on  Wills  (volume  I,  4  ed.,  §  57), 
says:  "The  statute  does  not  require  a  will  to  be  read  to  the 
testator,  in  the  presence  of  witnesses;  but  it  is  proper  to  do  so, 
although  not  absolutely  indispensable,  when  the  testator  is 
blind,  or  cannot  read.  Besides  the  mere  formal  proof  of  ex- 
ecution, which  is  required  in  all  cases,  something  more  seems 
necessary  to  establish  in  the  most  satisfactory  manner  the  va- 
lidity of  a  will,  when,  from  the  infirmities  of  the  testator,  his 
impaired  capacity,  or  the  circumstances  attending  the  trans- 
action, the  usual  inference  cannot  be  drawn  from  the  formal 
execution.  Additional  evidence  is  required  that  his  mind  ac- 
companied the  will,  and  that  he  was  cognizant  of  its  provis- 
ions. This  may  be  established  by  the  subscribing  witnesses,  or 
other  proof/  It  is  not  absolutely  required  in  the  proof  of  wills 
executed  by  blind  persons  that  the  witnesses  should  be  able  to 
depose  that  the  testator  was  cognizant  of  the  contents  of  the 
paper  which  he  declares  to  be  his  will  and  desires  the  witness 
to  attest.  This  has  been  so  ruled  in  the  eases  already  Ated. 
And  the  same  rule  applies  to  persons  deaf  and  dumb,  as  well  as 
blind.  The  rule  laid  down  by  Swinburne  (part  2,  §  11,  pi.  1, 
citing  a  long  list  of  civil  law  and  continental  writers  to  the 
point),  in  regard  to  the  formalities  requisite  to  the  validity  of 
wills  made  by  blind  persons,  seems  altogether  reasonable:  ^He 
cannot  make  his  testament  in  writing,  unless  the  same  be  read 
before  witnesses,  and  in  their  presence  acknowledged  by  the 
testator  for  his  last  will.  And,  therefore,  if  a  writing  were  de- 
livered to  the  testator,  and  he,  not  hearing  the  same  read,  ac- 
knowledged the  same  for  his  will,  this  were  not  sufficient;  for 
it  may  be  that  if  he  should  hear  the  same  he  would  not  own  it.* 
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l]iit,  as  we  have  before  seen,  this  rule  has  been  very  much 
relaxed,  both  in  England  and  America,  and  we  see  no  reason 
for  requiring  positive  evidence  of  the  will  being  read  to  a  tes- 
tator who  is  blind,  in  the  presence  of  the  witnesses;  since  it  has 
been  decided  that  where  a  will  is  drawn  up  in  the  presence  of 
the  testator,  and  signed  by  him,  although  not  read  to  or  by  him, 
if  properly  executed  and  witnessed,  it  becomes  a  valid  testa- 
ment, upon  proof  that  it  was  in  fact  drawn  up  according  to 
the  testator's  instructions.  But  upon  principle,  we  ahonld  have 
regarded  both  of  the  foregoing  propositions  not  maintainable 
upon  unquestionable  authority,  and  practically  are  more  con- 
venient than  a  more  strict  construction":  Martin  v.  Mitchell, 
'^cs  Ga.  382;  Wampler  v.  Wampler.  9  Md.  540;  Hess'  Appeal, 
4;{  Pa.  r;3  (82  Am.  Dec.  551) ;  Hempill  v.  HempiLl,  13  N.  C. 
291  (21  Am-  Dec.  331).  But  proponents  in  this  case  are  not 
Tiduced  to  the  extremity  of  having  to  rely  upon  merely  a  prima 
facie  case,  consisting  only  of  presumptions  arising  from  the 
formal  execution  of  the  instrument  in  accordance  with  the  terms 
of  the  statute.  The  evidence  shows  conclusively  that  the  will 
was  read  over  to  the  testator  by  his  trusted  attorney  on  the 
t*aine  day,  and  shortly  before  its  execution,  and  that  the  terms 
of  the  will  are  in  conformity  with  the  wishes  of  the  testator, 
as  expressed  by  him  to  his  attorney  some  time  before  that; 
that  after  the  reading  of  the  will  the  testator  said  it  was  as  he 
wanted  it,  and,  finally,  and  immediately  preceding  the  execution 
tliereof,  he  expressed  assent  that  the  will  was  as  he  wanted  it. 
5.  ^So,  then,  the  sole  question  to  be  determined  is  the  mental 
capacity  of  the  testator  at  that  time,  that  is,  his  testamentary 
capacity.  To  determine  this  question,  we  are  obliged  again  to 
refer  to  the  evidence  in  addition  to  that  already  set  forth ;  but, 
owing  to  the  voluminous  character  of  the  testimony,  it  will  be 
imj)ossil)le  to  do  more  than  refer  to  the  salient  features  of  it. 
It  appears  from  the  testimony  that  on  January  10,  1902,  de- 
cedent came  to  Dorris's  office  and  employed  him  to  do  his  writ- 
ing for  him,  look  after  his  bank  account  and  checks  and  see  that 
they  were  right,  saying  that  his  eyesight  was  failing  him,  but 
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that  he  could  collect  his  own  rents.  He  paid  Dorris  at  that 
time  for  one  yearns  services  and  took  a  receipt  which  was  after- 
wards found  among  decedent's  papers^  and  is  in  evidence.  On 
January  27,  1902^  he  had  Dorris  send  a  telegram  to  Dallas^ 
Tex.,  to  Mrs.  Agnes  Joyce,  his  sister,  and  one  of  the  respond- 
ents herein,  to  come  to  Eugene  at  his  expense,  that  he  was  in 
poor  health.  At  that  time  he  mentioned  to  Dorris  that  he 
might  want  a  will  drawn  if  he  found  it  necessary;  but  he  did 
not  know  that  it  was  necessary  because  his  sister,  Agnes  Joyce, 
was  his  only  living  relative  so  far  as  he  then  knew.  Dorris,  on 
learning  from  deceased  that  he  had  brothers  and  sisters  from 
whom  he  had  not  heard  for  30  or  40  years,  and  that  he  did  not 
know  whether  they  were  living  or  dead,  advised  him  that  if  any 
of  them  were  living,  or  if  they  had  died  leaving  children,  they 
would  share  his  estate  equally  with  Agnes  Joyce,  to  which 
Pickett  said,  "I  don't  want  it  that  way."  And  he  then  stated 
further  to  the  effect  that  he  intended  to  give  his  sister  the 
Eugene  property  and  that  he  wanted  his  Junction  City  property 
to  pay  his  funeral  expenses,  build  a  monument,  and  give  his 
niece,  Katie  White,  $1,000.  At  this  time  Dorris  took  down  the' 
names  of  all  of  decedent's  brothers  and  sisters,  as  given  to  him 
by  decedent.  Mrs.  Agnes  Joyce,  in  response  to  her  brother's 
telegram,  arrived  in  Eugene  February  4,  and  remained  until 
March  4,  during  which  time  she  lived  in  decedent's  building 
with  him,  and  looked  after  him,  seeing  him  ever}'  day,  and  took 
her  meals  with  him  at  the  Hoffman  House. 

During  this  time  decedent  was  nearly  blind  and  could  not 
see  to  get  around  very  well.  He  talked  with  his  sister  on  cur- 
rent topics  and  events,  and  was  interested  in  the  ordinary  sub- 
jects of  conversation,  having  the  papers  read  to  him  every  day. 
About  February  8  or  9,  he  told  his  sister  that  she  was  his  only 
living  heir,  and  that  if  she  should  outlive  him  his  property  would 
go  to  her;  but  that  he  was  going  to  make  a  will,  as  he  wanted 
to  give  something  outside.  Nothing  was  said  between  Agnes 
Joyce  and  Dorris  about  the  will.  About  March  12,  Pickett 
had  Dorris  procure  for  him  a  transfer  of  $2,000  which  decedent 
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had  in  the  bank  at  Junction  Gity^  to  a  bank  in  Eugene.  On 
the  15th  of  March,  decedent  had  Donis  procure  exchange  on 
New  York  for  $1,000  in  faror  of  Alice  Joyce;  being  the  same 
person  as  Agnes  Joyce,  which  he  caused  to  be  sent  to  her  at 
Dallas,  Texas,  as  a  gift.  About  the  14th  of  March,  decedent 
became  quite  sick,  and  for  at  least  one  or  two  nights  he  was 
delirious,  and  at  different  times  during  that  month,  usually  in 
the  late  afternoon  or  evening,  he  was  out  of  his  head;  but  dur- 
ing the  morning  and  forenoon  of  each  day  he  was  in  his  normal 
condition  of  mind.  About  the  last  of  March,  Mrs.  Joyce  re- 
ceived a  telegram  at  her  home  in  Dallas,  Texas,  from  Mrs. 
Hoffman  of  Eugene,  saying  that  decedent  was  worse,  and  she 
returned  to  Eugene,  arriving  March  30.  She  found  that  her 
brother  had  been  very  ill,  but  was  then  much  better.  He  knew 
her,  and  seemed  to  be  all  right,  as  she  testified.  From  that  time 
she  was  with  decedent  during  the  daytime  whenever  he  was  in 
his  room,  and  his  nephew,  John  Colvin,  was  with  him  at  night. 
Charles  Davis  was  with  him  during  the  daytime  from  February 
19  until  May  4,  when  decedent  discharged  him,  and  hired  Col- 
'vin  because  he  could  get  the  latter  for  $1.25  per  day,  whereas 
he  had  been  paying  Davis  $2  per  day.  Decedent  was  out  of  the 
house  a  good  deal  during  the  daytime,  walking  to  procure  exer- 
cise, and  during  such  time  he  was  always  accompanied  by  Davis 
or  Colvin.  He  said  nothing  to  his  sister  after  she  came  back 
about  the  property.  She  testifies  that  he  was  better  during  April, 
except  one  evening  about  the  20th  or  21st,  when  he  got  mad 
and  his  mind  was  not  clear. 

The  testimony  on  the  part  of  the  proponents  shows  that  prior 
to  and  for  some  time  after  the  making  of  the  will,  decedent 
collected  his  rents,  paid  his  own  personal  expense  bills,  includ- 
ing the  wages  of  his  attendant;  but  when  it  was  necessary  to 
draw  a  check,  others  assisted  him  by  signing  his  name,  as  when 
he  paid  his  taxes  to  the  sheriff  some  time  in  March.  Davis  testi- 
fies that  for  quite  a  while  decedent's  mind  was  apparently  as 
good  as  it  ever  had  been,  and  that  during  the  months  of  March 
and  April  his  mind  was  in  the  same  condition  it  always  had 
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been.  About  April  12^  1902,  Pickett  again  came  to  Dorris's 
office,  and  asked  him  to  make  his  will^  and,  in  the  conversation 
they  then  had,  they  referred  back  to  what  had  been  said  on  that 
subject  in  the  previous  conversations,  and  at  that  time  Pickett 
gave  Dorrifi  information  as  to  the  character  of  his  property, 
being  a  business  block  in  Eugene,  which  he  valued  at  $20,000, 
two-sevenths  of  the  stock  in  the  Junction  City  Bank  with  the 
building,  and  some  money  in  the  bank.  Pickett  supposed  the 
stock  and  the  money  he  had  in  the  bank  would  perhaps  be  about 
$5,000.  He  then  directed  Dorris  to  include  in  his  will  $250 
for  each  of  decedent's  brothers  and  sisters,  if  they  were  living, 
but  if  they  were  dead  that  such  sum  should  go  to  the  children 
of  each  of  them,  if  any.  Decedent  at  this  time  asked  Dorris  if 
a  brother  and  all  of  his  children  were  dead,  what  woidd  become 
of  the  money  given  to  such  brother  in  the  will.  Dorris  told  him 
that  it  would  go  to  the  decedent's  sister;  she  being  the  residu- 
ary legatee.  Decedent  directed  Dorris  to  put  into  his  will 
$1,000  for  his  niece  Katie  White,  and  to  provide  for  the  pay- 
ment of  his  funeral  expenses,  and  for  a  monument.  A  few  days 
thereafteir,  after  consultation  with  Dorris,  decedent  directed 
him  to  name  S.  B.  Eakin  as  executor,  and  Dorris  suggested  that, 
as  decedent  had  no  relatives  living  at  Eugene,  he  had  better 
make  provision  for  the  care  of  his  grave,  which  he  did  by  direct- 
ing Dorris  to  leave  $100  in  trust  to  the  Masonic  lodge  for  that 
purpose.  Before  drawing  the  will,  and  while  Agnes  Joyce  was 
in  Eugene  on  her  first  visit,  Dorris  asked  her  for  the  names  of 
all  her  brothers  and  sisters,  but  said  nothing  to  her  about  a  will, 
or  for  what  purpose  he  desired  the  information.  She  gave  him 
the  names,  and  they  corresponded  with  those  given  to  him  by 
the  decedent. 

From  the  time  Dorris  commenced  doing  business  for  decedent, 
decedent's  mental  condition  was  good,  so  far  as  knowing  his  own 
business  was  concerned.  He  knew  what  property  he  possessed, 
and  seemed  to  know  how  to  take  care  of  it.  And,  in  conversa- 
tion with  him,  Pickett  showed  more  than  ordinary  intelligence 
with  reference  to  business  transactions.    Dorris  testified  that  he 
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used  no  persuasion  or  influence,  and  made  no  suggestions  to 
him  as  to  how  to  make  his  will  or  any  part  of  it,  excepting  he 
suggested  to  Pickett  the  trust  fund  of  $100  to  provide  for  caring 
for  his  (decedent's)  grave;  that  no  one  ever  spoke  to  him  about 
this  will;  that  he  always  knew  Pickett  had  the  Eugene  property, 
and  he  learned  from  Pickett  concerning  all  his  other  property; 
that  he  knew  nothing  about  Pickett's  family,  except  what  he 
learned  from  Pickett  himself  and  Mrs.  Joyce;  that  no  other 
person  was  present  when  the  contents  of  the  will  were  talked 
about  between  himself  and  decedent,  and  no  other  person  but 
himself  knew  anything  about  the  contents  of  the  will  prior  to 
when  it  was  opened  after  decedent's  death.  Soon  after  having 
made  the  will,  decedent  spoke  of  the  matter  to  Davis,  his  attend- 
ant, and  also  to  his  sister,  merely  saying  he  had  made  a  will,  but 
nothing  as  to  its  purport  or  contents.  Numerous  acts  of  atten- 
tion to  matters  of  private  business  by  decedent  occurred  during 
the  months  of  April  and  May,  all  tending  to  show  more  or  less 
cogently  his  mental  capacity  properly  to  attend  to  such  matters, 
the  most  striking  of  which  is,  perhaps,  his  discharge  of  Davis 
as  his  attendant  on  May  4  and  his  employment  of  Colvin  to 
serve  in  that  capacity,  in  order  to  save  the  difference  between 
$2  per  day,  which  he  had  formerly  paid  Davis,  and  $1.25, 
which  he  afterwards  paid  Colvin,  which  acts  are  cited  to  show 
his  mental  status. 

To  meet  this  testimony  on  the  part  of  proponents,  the  contest- 
ants offered  several  witnesses,  who  testified  to  irrational  acts  of 
decedent  on  the  night  of  March  14,  1902,  when  he  had  been  act- 
ing in  a  wild  and  strange  manner,  indicating  that  at  that  time  he 
was  more  or  less  mentally  deranged,  and  that  this  condition  con- 
tinued for  several  days  thereafter.  Five  or  six  different  persons, 
who  had  known  decedent,  and  had  recently  been  upon  terms  of 
intimate  friendship  with  him,  testified  to  his  inability  and  failure 
to  recognize  them  when  they  happened  to  meet  on  the  street, 
although  particular  pains  were  taken  at  the  time  to  inform  him 
as  to  the  identity  of  the  persons  talking  to  him,  and  incidents 
of  their  former  associations  and  acquaintance  were  recalled. to 
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him;  but  decedent  stated  that  he  did  not  know  such  persons. 
One  instance  of  this  character  is  stated  to  have  occurred  as 
early  as  March  2,  1902,  but  the  time  of  the  occurrence  of  the 
majority  of  them  is  not  precisely  fixed,  and  evidently  most  of 
them  occurred  after  the  will  was  executed.  Both  Davis  and 
Colvin,  witnesses  for  proponents,  and  who  had  been  his  attend- 
ants, deny  that  any  such  things  ever  happened. 

The  main  reliance  of  contestants  to  prove  the  want  of  mental 
capacity  of  the  decedent  is  upon  the  evidence  of  Dr.  T.  W.  Har- 
ris, who  attended  upon  decedent  during  the  latter^s  illness.  He 
called  upon  decedent  on  February  1,  1902,  when  he  treated  him 
for  a  cutaneous  eruption,  but  the  underlying  cause  of  his  trouble 
was  arterio  sclerosis,  or  hardening  of  the  blood  vessels.  It  is 
occasioned  by  a  deposit  of  fibroid  tissues  in  the  walls  of  the 
blood  vessels  whereby  the  blood  vessel  loses  its  elasticity,  and 
at  the  same  time  is  narrowed  so  that  the  smaller  blood  vessels 
or  arteries  sometimes  become  so  small  that  they  carry  no  blood 
at  all,  and  consequently  the  several  organs  of  the  body  are  de- 
prived of  the  necessary  amount  of  sustenance  to  maintain  them 
in  their  usual  vigor.  In  this  case  the  artery  supplying  the 
brain  and  particularly  the  region  of  the  optic  nerve,  first  became 
seriously  affected,  and  for  that  reason  he  lost  his  eyesight.  Dr. 
Harris  saw  him  from  time  to  time,  but  not  continuously.  He 
called  to  see  him  some  time  in  the  latter  part  of  March,  when 
he  seemed  to  be  very  much  excited.  His  condition  at  that  time 
was  characteristic  of  cases  of  that  kind.  Conditions  of  excite- 
ment or  distress,  particularly  an  attack  of  indigestion,  would 
excite  and  aggravate  the  mental  condition  very  much.  Decedent 
was  inclined  to  have  acute  indigestion,  and  occasionally  he  had 
attacks  which  would  greatly  excite  his  mental  condition.  At 
those  particular  times  he  would  become  mentally  unbalanced.  In 
a  day  or  two  the  digestive  condition  would  be  corrected,  and  his 
mental  condition  would  clear  up  and  become  more  nearly  nor- 
mal as  compared  with  his  condition  when  excited  by  indigestion. 
Pickett's  case  was  progressive  from  the  time  the  witness  first 
«iaw  him,  and  there  was  a  gradual  diminution  of  mental  capacity 
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and  strength,  which  could  not  probably  be  noticed  by  comparing 
one  day  with  another,  but  could  be  by  comparing  several  days 
together.  Witness  was  not  able  to  state  specifically  what  Pick- 
ett's mental  and  physical  condition  was  on  April  22,  1902,  the 
date  of  the  will;  nor  could  he  say  that  he  was  enjoying  relief 
from  any  excitement  at  that  time. 

Dr.  Harris  gives  the  following  opinion  of  decedent's  general 
mental  capacity  and  ph}'sical  condition  during  the  time  he  at- 
tended him: 

"As  to  his  capacity  to  make  a  will  on  April  22,  I  believe  that, 
if  the  property  consisted  of  all  money  or  real  estate,  in  one  sim- 
ple piece  of  property,  say  a  block,  and  if  tho^  beneficiaries  were 
one,  two  or  three,  between  whom  this  property  should  be  divided 
equally,  I  believe  that  it  would  have  been  possible  for  Mr.  Pickett 
at  that  time  to  have  made  such  a  distribution.  Where,  how- 
ever, on  the  other  hand,  if  the  property  consisted  of  money, 
notes  and  accounts,  and  realty  and  personal  property,  and  the 
beneficiaries  were  numerous,  and  the  distribution  made  unequal, 
I  do  not  believe  he  could  have  taken  this  up  and  initiated  it  at 
that  time,  and  have  made  the  distribution  intelligently,  for  the 
reason  that  he  could  not  sustain  a  mental  effort  long  enough  to 
do  it.  If  he  had  formulated  this  prior  to  this  time  and  fully 
fixed  it  in  his  mind,  just  what  he  wanted  to  do,  and  what  he 
intended  to  do,  it  would  have  been  possible  probably  for  him  to 
have  made  that  distribution.  ♦  ♦  From  the  time  I  was  called 
to  see  him,  I  do  not  think  there  was  a  day  from  the  time  I  saw 
him  he  would  have  been  able  to  initiate  the  matter,  putting  the 
property  on  one  side,  and  the  beneficiaries  on  the  other  side, 
between  whom  he  was  to  make  an  imequal  distribution.  *  *  The . 
final  result  of  his  trouble  was  a  complete  loss  of  mind,  total 
inability  to  command  himself  in  any  way,  loss  of  the  use  of 
muscular  co-ordination.  He  could  not  co-ordinate  or  command 
the  group  of  muscles  to  the  accomplishment  of  a  definite  ob« 
ject.  *  ♦  It  was  sometimes  diflScult  for  him  to  talk  for  that 
reason,  he  could  not  co-ordinate  the  muscles  of  articulation.  *  * 
He  became  totally  unconscious  only  a  short  time  before  his 
death.  ♦  ♦  Sometimes  he  would  apparently  be  rational;  then, 
speak  to  him  sharply,  he  might  recognize  a  name;  do  that,  and 
he  would  probably  answer  a  question  or  two  rationally,  and  he 
would  relapse  into  a  condition  of  delirium.  *  ♦^  Well,  there 
was  only   one   particular   thing,   one   dominant  characteristic. 
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about  Mr.  Pickett,  and  that  was  a  kind  of  stubbornness.  He 
was  peculiar  in  that  respect.  He  liked  to  antagonize,  liked  to 
oppose ;  you  state  that  a  certain  thing  was  so,  he  liked  to  say  it 
was  not  80.  That  is  one  peculiar  characteristic  that  continued 
for  a  long  time,  but,  outside  of  that,  he  did  not  have  the  mental 
strength  he  formerly  had.  *  *  There  were  several  times  when 
he  was  in  that  condition  of  mania,  and  the  first  manifestation 
of  that  that  he  had  at  all  was  in  a  mild  way.  *  *  Some  time 
about  the  20th  to  the  24th  of  March — somewhere  along  there. 
*  *  This  was  brought  about  by  associated  conditions,  partic- 
ularly the  indigestion.  *  *  He  had  not  had  any  that  I  could 
ascertain  of  that  kind  prior  to  that  time.  *  *  Mr.  Pickett  was 
better  of  mornings,  *  *  his  mind  would  be  clearer  and  stronger 
for  a  time  than  in  the  evening,  because  the  general  wear  and 
tear  of  the  day  would  always  wear  his  mind  out  so  that  of  an 
evening  he  would  not  be  able  to  think  very  much.  ♦  * 

So  far  as  he  thought,  he  thought  accurately ;  but  the  facts  in 
the  case  are  he  was  not  able  to  think  strongly  or  for  any  length 
of  time.  *  *  There  was  no  time  that  he  would  not  recognize 
me,  or  recognize  one  coming  into  the  room.  Sometimes  he 
would  not  recognize  me  at  all  until  I  had  talked  with  him  some 
little  time,  and  when  I  would  tell  him  who  I  was,  he  would  rec- 
ognize me.  *  *  I  made  visits  in  April  on  the  23d  and  28th. 
Have  no  recollection  concerning  the  visit  on  the  23d";  nothing 
about  it  that  impressed  me  more  than  any  other  visit.  He  did 
not  lose  his  characteristic  of  stubbornness  until  some  time  in 
September.  In  February,  March  and  April  he  was  pretty  stub- 
born; he  still  had  that  peculiar  characteristic.  *  *  If  he  had 
the  matter  thoroughly  in  mind  before  the  will  was  made  that 
he  had  made  up  his  mind  as  to  what  he  was  going  to  do,  or 
what  he  intended  to  do,  I  do  not  think  anybody  could  move 
him  at  all.  If  he  had  taken  up  the  matter  at  that  time,  nego- 
tiated the  matter  at  that  time,  he  would  attempt  to  carry  it 
out.  *  *  He  was  rather  inclined  to  be  irritable  at  best.  *  ♦  He 
had  indigestion  and  dyspepsia  pretty  badly.  *  *  I  was  not  called 
to  see  him  in  March  or  April  when  he  was  acting  strangely, 
except  on  the  occasion  of  the  spell  during  the  latter  part  of 
March.  That  was  the  first  I  had  knowledge  of.  He  was  then 
somewhat  delirious.  The  trouble  was  owing  to  the  condition 
of  his  digestive  organs.  During  that  spell  I  saw  him  during 
the  day  and  evening,  too.  I  found  him  considerably  agitated. 
He  talked  and  kept  walking  all  the  time,  and  you  could  not  do 
anything  with  him.  *  *  A   person  with   arterio   sclerosis  can 
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think  correctly  so  far  as  he  is  able  to  think,  and  finally  when 
the  blood  vessels  become  so  hard  as  to  prevent  the  blood  going 
through,  the  mind  is  unable  to  work  at  all,  delirinm  ensues,  and 
finally  death.  *  *  That  was  the  history  of  Pickett's  case.  He 
could  think  to  a  certain  extent  until  the  flow  of  blood  was  cut 
off  entirely.  *  *  He  responded  to  the  tendon  reflex  test.  An 
insane  man  ordinarily  fails  to  respond  to  that,  but  it  depends 
on  what  part  of  the  brain  is  affected.  *  *  I  have  no  specific 
recollection  as  to  his  condition  on  April  22.'' 

The  rule  is  well  settled  in  this  state  that,  if  at  the  time  a 
person  executes  his  will,  he  understands  the  business  in  which 
he  is  engaged,  and  has  a  knowledge  of  his  property,  and  how  he 
wishes  to  dispose  of  it  among  those  entitled  to  his  bounty,  he 
possesses  testamentary  capacity,  notwithstanding  his  old  age, 
sickness,  inability  of  body  or  extreme  distress  (Ames'  Will, 
40  Or.  495  (7  Prob.  Eep.  Ann.  536:  67  Pac.  737),  and  the 
mental  capacity  of  the  testator  is  to  be  tested  as  of  the  date 
of  the  execution  of  the  will,  and,  other  things  being  equal,  the 
evidence  of  the  attesting  witnesses,  and,  next  to  them,  of  those 
present  at  the  execution,  is  to  be  most  relied  upon:  Heirs  of 
Clark  V.  Ellis,  9  Or.  128;  Ghrisman  v.  Chrisman,  16  Or.  127 
(18  Pac.  G).  Evidence,  however,  of  the  testator's  mental  con- 
dition, of  his  acts,  conduct,  habits,  both  before  and  after  the 
execution  of  the  will,  is  admissible,  but  only  for  the  purpose  of 
throwing  light  on,  and,  so  far  as  it  tends  to  indicate,  the  actual 
condition  of  the  testator's  mind  at  the  time  of  the  execution 
of  the  will,  which  is  the  crucial  period:  Chrisman  v.  Chrisman, 
16  Or.  127  (18  Pac.  6)  ;  Carnagie  v.  Diven,  31  Or.  366  (49  Pac. 
891).  There  is  no  direct  evidence  in  the  record  of  what  the 
mental  capacity  of  the  testator  was  on  the  22d  day  of  April, 
1902,  other  than  that  offered  by  proponents,  which  is  included 
in  the  testimony  of  Dorris,  who  prepared  the  will,  and  of  Mc- 
Allister and  Snodgrass,  all  whom  were  present  at  the  time,  and 
were  witnesses  to  the  execution  of  the  will.  Each  of  these 
parties,  and  especially  Dorris,  had  previously  had  more  or  less 
business  dealings  with  the  testator,  when  he  was  unquestionably 
in  a  normal  mental  condition,  and  they  were  thus  in  a  position 
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to  judge  by  comparison  more  accurately  than  others  as  to  the 
testator^s  mental  capacity  at  that  time.  None  of  them  observed 
in  Picketf  8  actions  at  that  time  anything  to  indicate  that  he 
was  not  competent  to  execute  the  will.  They  saw  nothing 
unusual  about  him  at  that  time.  The  most  impressive  fact^ 
perhaps,  in  this  case,  is  that  on  January  27,  1902,  the  testator 
gave  to  Dorris  the  names  of  all  his  brothers  and  sisters,  and  then 
in  general  terms  stated  his  wishes  as  to  the  manner  of  disposing 
of  his  property,  namely,  that  he  intended  to  give  his  Eugene 
property,  valued  by  him  at  $20,000,  to  his  sister,  Mrs.  Agnes 
Joyce,  and  wanted  his  Junction  City  property,  valued  by  him 
at  $5,000,  to  pay  his  funeral  expenses,  build  a  monument,  and 
give  his  niece,  Katie  White,  $1,000.  That  is  the  time  that  he 
initiated  the  making  of  his  will,  and  that  was  before  his  sister 
had  arrived  in  Eugene,  and  hence  it  could  not  have  been  the 
result  of  any  influence  exercised  by  her.  It  certainly  was  the 
product  of  his  own  mind  and  wishes  uninfluenced  by  any  one. 
It  is  conceded  by  counsel  for  contestants  in  their  brief,  in 
effect,  that  during  the  month  of  January,  at  least,  Pickett  had 
testamentary  capacity;  and  his  will,  as  Anally  made,  is  sub- 
stantially in  conformity  with  testator's  original  wishes  ex- 
pressed in  that  month.  The  specific  bequest  of  $250  to  each 
brother  and  sister,  other  than  Agnes  Joyce,  and  the  addition  of 
the  trust  fund  of  $100  to  the  lodge,  are  fully  explained  by  the 
advice  of  his  attorney.  And  the  bequests  of  $500  each  to  Henry 
Hoffman  and  Helen  Hoffman  are  the  only  other  changes  from 
his  expressed  original  intention.  The  value  of  the  Junction  City 
property  is  amply  sufficient  to  cover  all  of  these  special  be- 
quests, including  $1,000  to  Katie  White;  so  that  Agnes  Joyce, 
the  sister,  will  in  fact  receive  by  the  terms  of  the  will  the  iden- 
tical property  which  the  decedent  in  his  mind  set  aside  for  her 
on  January  27,  1902.  But,  passing  over  the  other  incidents  of 
the  case,  we  find  that  on  April  12,  only  10  days  before  the  will 
was  executed,  he  stated  to  his  attorney  what  property  he  owned, 
and  again  discussed  with  him  the  terms  of  his  will,  directing 
his  attorney  how  much  to  give  to  each  of  his  brothers  and  sis- 
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ters^  how  much  to  Katie  White^  and^  at  the  same  time,  directed 
Dorris  to  include  $500  each  for  Henry  HofEman  and  Helen 
Hoffman. 

Opposed  to  this  theory  of  the  case,  we  find  the  claim  made 
by  the  contestants  of  the  mental  unsoundness  of  the  testator, 
based  upon  the  opinion  evidence  of  the  attending  physician, 
Dr.  Harris.  The  diagnosis  of  Dr.  Harris  is  not  questioned  by 
proponents,  nor  do  they  dissent  from  his  description  of  the  na- 
ture and  character  of  his  disease,  or  his  statement  of  its  gradual 
progressive  character  and  ultimate  effect  upon  the  system.  His 
description  of  the  effect  of  the  disease  upon  Pickett's  mind,  and 
of  his  mental  capacity  during  the  time  he  attended  him  pro- 
fessionally, impresses  us  with  the  conviction  that  Pickett  was  not 
insane,  but  that  his  brain,  being  deprived  of  the  necessary  flow 
of  arterial  blood,  became  starved  and  perhaps  was  not  capable 
of  any  very  great  or  prolonged  mental  effort.  In  fact.  Dr. 
Harris  says  that,  so  far  as  he  thought,  he  thought  accurately, 
and  that  he  could  think  to  a  certain  extent  until  the  flow  was 
cut  off.  Dr.  Harris  called  upon  decedent  only  twice  during  the 
month  of  April,  one  of  which  times  was  on  April  23,  but  he 
cannot  recall  what  the  condition  of  his  patient  was  at  that  time. 
He  gives  his  opinion,  however,  that  if  the  property  consisted  all 
of  money  or  all  real  estate  in  one  simple  piece  of  property,  and 
if  the  beneficiaries  were  few,  between  whom  this  property  was 
to  be  divided  equally,  it  would  have  been  possible  for  him  at 
that  time  to  have  made  such  a  disposition ;  but,  if  the  property 
consisted  of  money,  notes  and  accounts,  and  of  real  and  personal 
property,  and  the  beneficiaries  were  numerous  and  the  distribu- 
tion unequal,  he  did  not  believe  decedent  could  have  taken  up 
and  initiated  it  at  that  time,  and  made  distribution  intelli- 
gently, for  the  reason  that  he  could  not  sustain  a  mental  effort 
long  enough  to  do  it.  He  qualifies  his  opinion,  however,  by 
saying,  that  "if  he  had  formulated  this  prior  to  this  time,  and 
fully  fixed  it  in  his  mind  just  what  he  wanted  to  do,  and  what 
he  intended  to  do,  it  would  have  been  possible  probably  for  him 
to  have  made  that  distribution.*'    *^I  do  not  think  there  was  a 
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day,^*  he  says,  "from  the  time  I  (first)  saw  him  he  would  have 
been  able  to  initiate  the  matter,  putting  the  property  on  one 
side,  and  the  beneficiaries  on  the  other." 

At  the  utmost,  this  is  but  opinion  evidence,  which  may  or 
may  not  be  correct,  but  it  cannot  be  permitted  to  overcome  the 
unqualified  statements  of  an  unimpeached  witness  of  the  exist- 
ence of  the  very  fact  that  the  opinion  says  is  impossible.  We 
have  here  an  opinion  set  up  against  a  statement  of  a  fact. 
Measured  by  the  rule  hereinbefore  given  for  ascertaining  the 
testamentary  capacity  of  decedent,  the  uncontradicted  testimony 
of  Dorris,  that  within  the  time  set  down  in  the  opinion  evidence 
of  Dr.  Harris  the  testator  did  give  to  him  a  statement  of  what 
property  he  was  possessed,  and  the  names  of  the  persons  to 
whom  he  wished  it  to  go,  is  conclusive  that  decedent  was  pos- 
sessed of  testamentary  capacity  at  the  time  of  the  execution  of 
the  will.  But  we  do  not  regard  this  opinion  of  Dr.  Harris  as 
being  necessarily  against  the  validity  of  this  will  on  the  ground 
of  the  want  of  testamentary  capacity,  but  rather  supports  it. 
The  opinion  admits  Pickett^s  mental  capacity  to  make  at  least 
a  simple  will  at  the  time  he  made  the  will  in  question,  and  even 
admits  his  ability  to  make  a  more  complicated  one,  if  he  had 
formulated  it  prior  to  that  time,  and  had  fully  fixed  in  his 
mind  just  what  he  wanted  to  do  and  what  he  intended  to  do. 
This  is  in  fact  what  Pickett  did,  as  shown  by  the  uncontradicted 
testimony.  Without  further  commenting  upon  other  features 
of  the  testimony,  it  is  sufficient  to  state  that  we  are  fully  con- 
vinced that  no  other  conclusion  can  be  correctly  derived  from 
the  whole  record  than  that  at  the  time  the  will  was  executed, 
the  testator  was  possessed  of  testamentary  capacity. 

6.  Was  the  testator  subjected  to  undue  influence?  This  ques- 
tion need  not  be  considered  at  any  great  length.  Mr.  Justice 
WoLVEBTON,  in  Holman'8  Will,  42  Or.  345,  358  (8  Prob.  Kep. 
Ann.  336 :  70  Pac.  913),  declares  the  rule  to  be  that,  ''the  fraud, 
force  or  undue  influence  that  will  suffice  to  set  aside  a  will  must 
be  such  as  to  overcome  the  free  volition  or  conscious  judgment 
of  the  testator,  and  to  substitute  the  wicked  purposes  of  another 
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instead,  aud  must  be  tlie  efficient  cause,  without  which  the  ob- 
noxious disposition  would  not  have  been  made.  This  may  be 
accomplished,  not  alone  by  physical  coercion,  or  threats  of  per- 
sonal harm  or  abuse,  but  also  by  the  insidious  operation  of  a 
stronger  mind  upon  one  weakened  and  impaired  by  disease  or 
otherwise,  whereby  the  latter  is  subjected  to  the  former,  and  in- 
duced to  do  its  bidding,  instead  of  acting  in  the  exercise  of 
unconstrained  volition  or  judgment.  It  is  not  all  influence 
brought  to  bear  upon  the  mind  of  the  testator  in  the  disposition 
of  his  property  that  may  be  denominated  undue."  Kecalling  the 
statements  of  Dr.  Harris,  that  Pickett  had  a  positive  and  dom- 
inant element  of  stubbornness  in  his  character;  that  he  did  not 
lose  that  until  in  September;  and  that,  if  Pickett  had  the 
matter  thoroughly  in  mind  at  the  time  the  will  was  made,  and 
had  made  up  his  mind  as  to  what  he  wanted  or  intended  to  do, 
he  did  not  think  anybody  could  move  him  from  his  opinion; 
that  if  Pickett  had  taken  up  and  initiated  the  matter  at  the 
time,  witness  thought  Pickett  would  attempt  to  carry  it  out. 
There  is  much  other  testimony  in  the  record  to  corroborate  Dr. 
Harris's  statements  in  this  regard,  and  they  concur  with  our 
own  views  of  decedent's  character.  On  the  other  hand,  there 
is  no  direct  evidence  whatever  that  any  one  used  or  attempted 
to  use  any  undue  influence  upon  decedent  to  bring  about  the 
framing  of  this  will  as  it  now  appears.  Having  found  that  Pick- 
ett initiated  the  making  of  his  will  on  January  27,  1902,  and 
before  he  came  into  personal  contact  with  Agnes  Joyce,  the 
chief  beneficiary,  and  against  whom  the  greatest  objection  is 
made  by  contestants,  and  having  also  determined  that  the  will 
as  made  is  substantially  in  accordance  with  his  original  inten- 
tion, it  must  necessarily  follow  that  he  was  not  unduly  influ- 
enced by  any  one  in  the  making  of  such  will,  and  that  it  is  the 
product  of  his  unconstrained  volition  and  judgment. 

7.  For  these  reasons,  the  decree  of  the  circuit  court  shoidd  be 
affirmed,  with  judgment  for  costs  on  this  appeal  against  the 
contestants.  Affirmed. 

Mr.  Justice  Eakin,  being  a  brother  of  the  respondent  S.  B. 
Eakin,  took  no  part  herein. 
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Argued  30  Januarj',  decided  19  March,  1907. 

GAUGHEB  ( .  GAUGHBB. 

89  Pac.  146. 

DrvoRCK — Theft  and  Kekpinq  Stolen  Property  as  Cruelty. 

1.  The  commission  of  theft  and  the  keeping  of  the  stolen  property  at 
home  is  ordinarily  an  act  of  personal  Indignity  to  the  other  spouse. 

Divorce — ^Assault  by  Another  as  Cruelty. 

2.  The  scramble  of  the  wife  for  the  possession  of  her  child,  which 
brought  on  an  assault  against  the  husband  by  her  brother,  Is  not  such 
an  act  of  cruelty  toward  the  husband  as  to  be  ground  for  a  divorce. 

Divorce — ^Evidencb  of  Adultery. 

3.  In  a  suit  for  divorce  by  the  wife,  evidence  held  insufficient  to  es- 
tablish any  immoral  conduct  on  the  part  of  the  wife. 

From  Douglas:  James  W.  Hamilton,  Judge. 
Suit  for  a  divorce  by  Eva  Galigher  against  John  D.  Galigher, 
with  a  cross  bill  by  defendant  asking  aflBrmative  relief. 

There  was  a  decree  for  plaintiff  from  which  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
Albert  Abraham, 

For  respondent  there  was  a  brief  over  the  name  of  Coshow  & 
Rice,  with  an  oral  argument  by  Mr.  Dexter  Rice, 

Me.  Justice  Eakin  delivered  the  opinion  of  the  court. 

The  appeal  calls  for  a  review  of  questions  of  fact  only,  and, 
without  referring  to  the  evidence  at  length  in  this  opinion,  it  is 
sufficient  to  say  that  it  appears  that  from  the  time  of  the  mar- 
riage in  1892  plaintiff  and  defendant  have  been  in  straitened 
circumstances  financially,  part  of  the  time  living  on  a  homestead 
isolated  in  the  mountains,  and  with  little  or  no  income.  During 
all  this  time  defendant  has  given  little  care  or  consideration 
to  the  plaintiff's  comfort  and  happiness,  absolutely  inconsiderate 
and  cruel  towards  her  at  childbirth,  and  his  treatment  of  her  at 
all  times  being  arbitrary  and  exacting.  And  in  time  these  con- 
ditions grew  worse  until  estrangements  arose  that  finally  cul- 
minated in  the  separation  and  this  suit  for  divorce.  At  the  time 
of  the  last  trouble  the  situation  was  evidently  ripe  for  separation 
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on  the  part  of  both,  and,  as  a  consequence  in  all  cases  where 
there  are  children,  the  interests  and  disposition  of  the  children 
is  an  all  important  question  and  the  source  of  bitter  contentions 
between  parents.  The  defendant  insisted  on  keeping  the  chil- 
dren, although  without  means  to  provide  for  them  properly,  or 
time,  disposition  or  qualification  properly  to  care  for  their  per- 
sons, clothes  and  conduct.  The  defendant  neglected  them  in  all 
these  particulars,  and  evidently  tried  to  prevent  the  plaintiff 
from  getting  possession  of  them  or  even  seeing  them,  and  en- 
deavored to  prejudice  the  boys  against  the  mother.  And  we 
think  the  finding  of  the  court  to  that  effect  is  fully  justified  by 
the  evidence. 

1.  Th€  commission  of  petty  thefts  by  a  husband  and  caching 
the  fruits  of  his  theft  in  and  about  his  dwelling  is  certainly  a 
personal  indignity  to  a  wife  of  honesty  and  refined  feelings.  The 
defendant  denies  the  larceny  of  any  property,  but  it  is  clear  that 
the  property  that  pljdntiff  mentions  was  brought  to  the  place  by 
defendant  and  left  in  and  about  the  house,  and  we  cannot  doubt 
that  he  said  to  his  wife,  as  she  testified,  that  he  '^swiped'*  it  or 
stole  it,  and  such  conduct  on  his  part  was  sufficient  to  justify  a 
fciding  upon  that  question  to  the  effect  that  defendant  was  in 
the  habit  of  making  his  dwelling  house  a  cache  for  stolen  prop- 
erty; and  it  was  not  necessary  that  plaintiff  prove  all  the  ele- 
ments of  the  crime  or  establish  his  guilt. 

2.  Defendant  complains  of  the  assault  of  Fred  Pilkington  dur- 
ing the  scramble  for  the  child,  but  plaintiff  is  not  responsible  for 
that  assault.  It  was  not  done  by  her  procurement.  Defendant 
was  using  violence  against  his  wife,  who  is  the  sister  of  Pilking- 
ton, and  it  does  not  appear  that  she  even  called  upon  her  brother 
for  aid;  but,  if  so,  it  was  only  for  protection  against  defendant's 
violence.  Without  attempting  to  justify  the  acts  of  plaintiff  in 
seeking  to  take  the  child,  this  scramble  for  the  child,  and  the 
result  of  it,  are  not  such  an  act  of  cruelty  by  the  plaintiff 
toward  the  defendant  as  can  be  a  ground  for  divorce. 

3.  There  is  no  evidence  that  tends  to  establish  any  immoral 
conduct  on  the  part  of  plaintiff.    Defendant  complains  of  plain- 
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tiff  being  out  at  night  a  great  deal^  but  mentions  only  her  going 
to  her  sister^s  or  her  mother's.  He  gives  details  of  one  night 
.when  he  claims  to  have  met  her  walking  with  a  man  on  the  rail- 
road tracks  but^  taMng  all  the  evidence  relating  to  that  matter  sb 
given  by  himself  and  the  plaintiff,  it  is  quite  probable  that  he 
was  miBtaken  as  to  the  persons  he  met.  He  did  not  recognize 
them,  although  they  met  directly  on  the  railroad  track  and  under 
a  switch  light,  but  after  he  got  past  them  he  says  he  turned 
around  and  recognized  his  wife.  He  admits  he  did  iTot  speak 
to  her  and  did  not  follow  her,  but  went  directly  home,  and 
that  he  was  jealous  of  her.  He  frequently  protested  against  her 
going  out  at  all,  and  accused  her  of  ^T)eing  out  chasing,'^  and 
that  she  was  not  true  to  him,  but  none  of  these  charges  are  es- 
tablished by  the  evidence,  and  we  conclude  that  the  findings  of 
the  lower  court  are  fully  justified  by  the  evidence. 
The  decree  is  affirmed.  Affirmed. 


Decided  5  March.  1907. 
8EAWEABD  v.  PACHTO  UVESTOOK  OO. 

88  Pac.  968. 

WATESta BRIGHT  BT   RUCTION CONTmUITT   OF  APPROPRIATION. 

1.  Where  the  increase  in  the  area  of  arable  land  for  the  irrigation  of 
which  water  has  been  diverted  varies  with  and  is  measured  by  the  lapse 
of  time,  the  additional  application  of  water  annually  to  meet  the  aug- 
mented demand,  provided  the  appropriation  is  completed  within  a  reason- 
able time,  causes  the  entire  appropriation  to  relate  back  to  its  inception^ 
thereby  cuttinflr  off  all  interveninir  rights  of  adverse  claimants. 

WaTBRB — ^TlMB  AIJ.OWBD  TO  BXTBKD  APPROPRIATION. 

2.  The  application  of  appropriated  water  to  a  beneficial  purpose  must 
be  made  with  reasonable  promptness,  in  view  of  the  means  of  the  appro- 
priator  and  the  physical  obstacles  encountered;  and  the  same  rule  applies 
to  extendinflT  the  use  or  the  enlargement  of  the  cultivated  area  to  be 
irrl^rated. 

Example  of  Unnscksbary  Delay  in  Enlarging  Use  of  Watbu 

3.  A  delay  of  five  years  in  extendinsr  the  use  of  water  to  additional 
flrround  or  other  uses  is  prima  fticie  unreasonable,  and  appropriations  from 
the  same  source  made  during  those  years  are  superior  to  the  claim  of  the 
original  appropriator  for  more  water  than  was  being  used  when  work 
ceased. 

RiOHT  of  Appropriation  by  Trespasser. 

4.  The  rights  acquired  by  the  appropriation  of  water  to  be  used  on 
land  in  possession  of  a  trespasser  are  considered  but  not  decided.  In  the 
present  case  the  allotment  Is  sustained  because  the  land  has  since  passed 
to  the  true  owner  who  is  using  t^e  water  for  proper  purposes. 
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Froni  Malheur:  Geoege  E.  Davis,  Judge. 

Suit  by  J.  H.  Seaweard  and  another  against  the  Pacific  Live- 
stock Co.  and  others  to  enjoin  interference  with  the  flow  of 
water  in  a  certain  stream.  From  the  decree  adjudging  the 
rights  of  the  parties  in  the  stream,  plaintiff  and  defendant  Pa- 
cific Livestock  Co.  appeal.  Affiemed. 

For  plaintiff  there  was  a  brief  over  the  name  of  King  & 
Brooke,  with  an  oral  argument  by  Mr.  William  Rufus  Kinff. 

For  defendant  Pacific  Livestock  Co.  there  was  a  brief  and 
an  oral  argument  by  Mr.  John  Lang  don  Rand. 

Mr.  Justice  Mooke  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  enjoin  interference  with  the  flow  of  water 
in  the  channel  of  Crooked  Creek,  in  Malheur  County.  The  com- 
plaint states  in  effect  that  the  plaintiffs,  J.  H.  Seaweard  and 
Anderson  Loveland,  are  prior  appropriators  of  water  from  that 
stream;  that  the  defendant  the  Pacific  Livestock  Co.,  a  cor- 
poration, is  digging  a  ditch  above  their  lands  and  threatening 
to  divert  all  the  water  of  the  creek,  to  their  irreparable  injury; 
and  that  the  defendants  Pearl  Duncan  and  Pedro  Germain  are 
using  water  for  irrigation  to  which  the  plaintiffs  are  entitled. 
Germain  made  default ;  but,  issues  having  been  joined  as  to  the 
other  defendants,  the  cause  was  tried,  and  from  the  testimony 
taken  the  court  made  findings  of  fact,  and,  based  thereon,  con- 
cluded as  matters  of  law  that  the  Pacific  Livestock  ^Co.  has 
a  prior  appropriation  of  100  inches  of  water  from  the  creek, 
and  that  the  relative  rights  of  the  other  parties  to  the  use  of  the 
water  of  the  stream  and  the  extent  of  the  subsequent  appropria- 
tions thereof  are  as  follows:  Loveland,  150  inches;  Seaweard, 
120  inches;  and  Duncan,  80  inches — miners^  measurement,  under 
6-inch  pressure,  all  of  which  rights  are  superior  to  the  claim  of 
the  corporation  to  the  use  of  any  water  in  excess  of  100  inches. 
A  decree  having  been  rendered  in  accordance  with  the  findings, 
the  plaintiffs  and  the  Pacific  Livestock  Co.  separately  appeal. 

The  testimony  shows  that  Crooked  Creek  is  a  perennial  stream 
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issuing  from  a  spring  situated  on  land  owned  by  the  Pacific 
Livestock  Co.  and  flowing  northeasterly  through  the  premises  of 
all  the  parties  hereto,  except  those  of  Duncan ;  that  A.  J.  Morgan 
and  C.  W.  Hinkey  settled  upon  public  lands  near  this  spring, 
and  in  1886  and  the  following  year  dug  ditches  and  diverted 
water  from  the  creek,  which  they  respectively  used  on  the  prem- 
ises claimed  by  them,  and,  having  secured  patents  therefor,  the 
title  to  such  lands,  by  mesne  conveyances,  became  vested  in  the 
corporation  in  1900;  that  the  plaintiff  Loveland  made  a  home- 
stead entry  on  land  lielow  the  premises  so  owned  by  the  Pacific 
Livestock  Co.,  and  in  1886  diverted  water  from  the  creek  with 
which  he  irrigated  his  land ;  that  his  brother,  without  any  claim 
of  right  thereto,  took  possession  of  a  section  of  land  owned  by 
the  Oregon  Central  Military  Boad  Co.,  and  irrigated  a  part  of  it 
from  the  creek,  which  premises  are  now  leased  to  the  plaintiff 
last  named,  who  was  awarded  100  inches  of  water  for  the  irriga- 
tion thereof;  that  E.  W.  Crutcher  settled  on  public  land  situated 
below  Loveland^s,  diverted  water  from  the  creek  in  1895  for 
irrigation,  and,  having  secured  a  patent  for  his  land,  conveyed 
it  to  the  plaintiff  Seaweard;  that  defendant  Duncan  settled  on 
government  land  situated  below  Seaweard's  premises,  and  dug  a 
ditch  from  the  stream  mentioned,  the  head  of  which  is  above 
that  of  the  latter's  conduit,  and  diverted  water  for  irrigation; 
and  that  the  Pacific  Livestock  Co.,  in  1904,  having  built  a  dam 
in  the  creek  nearer  the  spring  and  commenced  to  dig  a  ditch 
on  higher  ground,  so  as  to  irrigate  more  of  its  land  than  was 
then  possible,  this  suit  was  instituted,  resulting  in  a  decree  as 
hereinbefore  indicated. 

The  plaintiffs'  counsel  admit  that  such  corporation  has  a  prior 
appropriation,  but  contend  that  errors  were  committed  in  award- 
ing it  more  than  50  inches  of  water  as  the  measure  of  its  right, 
in  not  requiring  the  dam  which  it  constructed  to  be  removed, 
and  in  not  enjoining  the  use  of  any  water  through  the  new  ditch. 
The  legal  principles  thus  maintained  are  disputed  by  counsel 
for  the  Pacific  Livestock  Co.,  and  they  insist  that  errors  were 
committed  in  awarding  Loveland  the  use  of  any  water  from  the 
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creek  for  the  irrigation  of  the  land  leased  to  him,  and  in  not 
permitting  their  client  to  use  all  the  water  of  the  stream,  if 
necessary,  in  irrigating  its  lands.  We  will  consider  these  ques- 
tions in  their  inverse  order. 

1.  An  examination  of  the  testimony  discloses  that  from  1899, 
when  Morgan  and  Hinkey  respectively  conveyed  the  real  prop- 
erty which  the  Pacific  Livestock  Co.  now  owns,  at  the  head  of 
Crooked  Creek,  until  1904,  a  period  of  five  years,  there  was  no 
attempt  made  to  increase  the  area  of  such  arahle  land  originally 
irrigated,  and  that  during  that  time  Loveland,  Seaweard  and 
Duncan,  respectively,  appropriated  water  which  the  corporation 
continually  permitted  to  flow  in  the  channel  of  the  stream  to 
the  head  of  their  ditches.  When  an  ordinarily  prudent  person 
makes  a  prior  appropriation  to  irrigate  arid  land  of  which  he 
is  the  owner,  or  in  the  lawful  possession  expecting  to  acquire 
title  thereto,  if  such  land  will  be  benefited  by  irrigation,  and  the 
volume  of  the  stream  is  sufficient  therefor,  it  is  reasonable  to 
suppose  that  he  has  in  mind  both  the  extent  of  his  land  and  the 
amoimt  of  the  water  at  the  time  of  his  appropriation,  and  that 
he  intends  to  reclaim  the  entire  area  thereof,  either  by  the  ditches 
constructed  at  the  time  or  by  a  canal  system  then  in  contempla- 
tion. But  pioneers  on  the  public  domain  do  not  ordinarily 
possess  great  wealth,  and  hence  cannot  rapidly  convert  arid  land 
into  farms;  and,  such  being  the  case,  the  law  allows  a  reasona- 
ble time  in  which  to  complete  the  appropriation.  If  the  increase 
in  the  area  of  arable  land  for  the  irrigation  of  which  water  has 
been  diverted  varies  with  and  is  measured  by  the  lapse  of  time, 
the  additional  application  of  water  annually  to  meet  the  aug- 
mented demand  causes  the  appropriation  to  relate  back  to  its 
inception,  thereby  cutting  off  all  intervening  rights  of  adverse 
claimants  to  the  use  of  such  water :  Simmons  v.  Winters,  21  Op. 
35  (27  Pac.  7 :  28  Am.  St.  Eep.  727) ;  Hindmm  v.  Rizor,  21  Or. 
112  (27  Pac.  13) ;  Cole  v.  Logan,  24  Or.  304  (33  Pac.  568) ; 
Smyth  V.  Neal,  31  Or.  105  (49  Pac.  850). 

2.  What  is  a  reasonable  time  in  which  to  apply  water  orig- 
inally intended  to  be  used  for  some  beneficial  purpose  depends 
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upon  the  magnitude  of  the  undertaking  and  the  natural  obsta- 
cles to  be  encountered  in  executing  the  design:  HindnuMi  v. 
Rizor,  21  Or.  112  (27  Pac.  13) ;  Nevada  Ditch  Co,  v.  Bennett, 
30  Or.  59,  85  (45  Pac.  472:  60  Am.  St.  Eep.  777).  "The 
appropriator/*  says  a  text-writer,  "must  exercise  that  degree  of 
diligence  which  will  indicate  the  constancy  and  steadiness  of 
purpose  and  labor  usual  with  men  engaged  in  like  enterprises, 
who  desire  a  speedy  accomplishment  of  their  designs,  and  will' 
manifest  to  the  world  a  bona  fide  intention  to  complete  the  work 
without  unnecessary  delay*':  Long,  Irrigation,  §41. 

3.  The  testimony  shows  that  Morgan  and  Hinkey  were  con- 
stantly enlarging  the  area  of  their  arable  land  until  1899,  when 
they  executed  deeds  thereof;  but  from  that  time  until  1904 
their  successors  in  interest  made  no  attempt  whatever  to  prepare 
any  new  land  for  cultivation,  whereby  a  purpose  to  expand  the 
appropriation  might  have  been  disclosed  to  persons  who  desired 
to  make  a  subsequent  use  of  the  water.  No  cause  is  assigned  for 
the  delay  indicated,  and,  believing  it  to  have  been  unreasonable, 
the  right  of  the  Pacific  Livestock  Co.  to  the  use  of  the  water  of 
the  creek  is  limited  to  the  appropriation  made  by  its  predecessors 
in  interest,  thereby  rendering  subsequent  applications  of  the 
excess  of  such  water  by  others  valid :  Cole  v.  Logan,  24  Or.  304 
(33  Pac.  668).  . 

4.  The  testimony  shows  that  without  any  authority  therefor 
one  Ervin  Loveland  took  possession  of  land  owned  by  a  military 
road  company,  constructed  a  ditch  from  the  creek  in  1888,  and 
irrigated  the  premises  each  season  until  1891,  when  he  sold  his 
interest  therein  to  his  brother,  the  plaintiff,  who  secured  a  lease 
of  the  land  and  was  allotted  by  the  decree  100  inches  of  water 
for  its  irrigation.  When  such  use  began  the  creek  contained 
water  that  was  subject  to  appropriation;  and,  this  being  so, 
should  the  irrigation  of  the  land  mentioned  be  continued?  It 
was  held  by  the  Supreme  Court  of  California  that  a  trespasser 
on  private  land,  who  diverted  water  for  the  irrigation  thereof, 
made  the  appropriation  appurtenant  to  the  premises  benefited 
by  the  use:  Alia  Land  &  Tf.  Co,  v.  Ha/ncock,  85  Cal.  219  (24 

40  Ob. 11 
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Pac,  645:  20  Am.  St.  Rep.  217).  The  Supreme  Court  of  Ne- 
vada, however,  reached  a  different  conclusion,  and  held  that  a 
trespasser  on  land  could  change  the  use  made  by  liim  of  water 
thereon  to  other  real  property:  Smith  v.  Logan,  18  Xev.  149 
(1  Pac.  G78).  In  Smith  v.  Deniff,  23  Mont.  65  (57  Pac.  557: 
50  L.  K.  A.  737),  in  construing  the  statute  of  Montana,  it  was 
held  that  the  right  to  take  water  from  or  over  the  land  of 
another  was  in  the  nature  of  an  easement  in  gross,  which  might 
or  might  not  be  annexed  or  attached  to  land  on  which  the  water 
was  used  as  an  appurtenance  thereto.  In  that  case  one  Oscar 
Cosins,  being  in  possession  of  land  pursuant  to  a  contract  with 
a  railroad  company,  the  owner  thereof,  diverted  water  which  he 
used  in  irrigating  the  premises.  He  mortgaged  his  interest  in 
the  real  property,  including  the  ditches  and  water  rights,  and, 
the  lien  having  been  foreclosed,  the  plaintiff  secured  a  sheriff's 
deed  of  the  property  specified.  The  defendant,  having  obtained 
possession  of  the  land,  prevented  the  plaintiff  from  changing 
the  use  of  the  water  to  other  lands,  and  in  a  suit  to  determine 
the  rights  of  the  parties  it  was  adjudged  that  the  sheriff's  deed 
transferred  the  interest  which  Cosins  had  in  the  water  right 
which  was  not  an  incident  of  or  attached  to  the  land  that  had 
been  irrigated  thereby.  In  that  case  it  was  stated  in  the  original 
opinion  that  the  water  was  used  on  the  land  by  a  tenant  in 
possession  of  the  premises;  but  on  a  rehearing  it  was  observed 
that  Cosins  was  in  possession  under  a  contract  with  the  owner, 
the  court  remarking:  "What  the  contract  was  does  not  appear.*' 
In  Montana  it  was  ruled  that  a  lessee  of  land  was  entitled  to 
appropriate  water  for  use  thereon:  Sayre  v.  Johnson,  33  Mont. 
15  (81  Pac.  389).  The  dictum  of  Mr.  Justice  Steele  of  Colo- 
rado is  to  the  same  effect,  for  he  says :  "No  reason  is  assigned 
in  the  brief  of  counsel  why  one  who  is  the  lessee  of  land  may 
not  own  a  water  right,  and  we  know  of  no  reason  why  the 
lessee  of  land  may  not  buy  and  hold  a  water  right,  or  why  a 
mere  occupant  of  land  may  not  become  the  owner  of  a  water 
right,  and  use  it  himself  or  sell  it  to  some  one  who  will  use  it" : 
Cooper  V.  Shannon,  36  Colo.  98   (85  Pac.  175).     Whether  or 
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not  the  right  to  use  tlie  water  from  the  creek  for  irrigation  is  an 
incident  to  the  land  leased  to  Loveland,  or  is  in  the  nature  of 
an  easement  in  gross  which  belongs  to  him  as  the  tenant  in 
possession  of  the  premises,  cannot  now  be  determined,  since  the 
Oregon  Central  Military  Road  Co.  is  not  a  party  to  this  suit, 
and  hence  could  not  be  bound  by  any  decree  that  might  be  ren- 
dered herein.  The  right,  however,  is  probably  owned  by  the 
landlord  or  by  the  tenant,  and  in  either  case,  as  the  water  is  to 
be  used  for  irrigating  the  demised  premises,  we  think  the  court 
properly  decreed  an  allowance  therefor. 

The  spring  which  is  the  source  of  the  creek  mentioned  sup- 
plies a  constant  stream,  unvarying  in  the  quantity  of  water  that 
it  discharges,  which  volume  the  court  found  to  be  800  inches, 
miners^  measurement,  under  6  inches  of  pressure.  There  is 
undoubtedly  a  surplus  of  water  after  supplying  the  quantity 
decreed  to  the  several  parties,  and,  this  being  so,  we  do  not  see 
how  the  plaintiff  can  be  injured  by  the  maintenance  of  the  en- 
larged dam  or  the  diversion  by  the  new  ditch,  as  proposed  by 
the  Pacific  Livestock  Co.  If  the  other  parties  secure  the  quan- 
tity of  water  allotted  to.  them,  they  ought  not  to  complain  because 
of  the  proposed  change  in  the  use  by  the  corporation. 

A  careful  examination  of  the  testimony  convinces  us  that  the 
quantity  of  water  to  which  the  several  parties  are  entitled  and 
the  order  of  their  respective  rights  to  the  use  thereof  are  cor- 
rectly stated  by  the  court,  and  hence  the  decree  is  aflBrmed. 

Affibmed. 

Argued  12  March,  decided  19  March.  1907. 
WOLLENBESa  r.  8YKES. 
89  Pac.  148. 

Principal  and  Agent — Effbct  op  Notice  to  Agent. 

1.  Notice  to  an  a^ent  as  to  matters  over  which  he  has  authority  is 
notice  to  the  principal,  but  in  this  case  there  was  no  evidence  whatever 
tending  to  show  that  the  agent  had  any  authority  at  all  over  the  subject 
referred  to  in  the  notice. 

Bond— Estoppel  on  Surett  to  Dent  Signature. 

2.  Where  a  surety  signed  a  bond  and  delivered  it  to  the  principal  on 
condition  that  another  surety  be  secured,  and  the  bond,  regular  in  appear- 
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ance.  was  delivered  to  the  obligree  without  mention  of  the  condition,  the 
surety  Is  estopped  to  deny  the  validity  of  his  act,  the  obligee  having: 
dlsadvantaereously  changed  his  position  in  consequence  of  receiving  the 
bond. 

AoBNCY — Questions  for  Court  and  Jury  Respbctivblt. 

3.  The  fact  of  agency  Is  always  for  the  Jury,  but  what  may  be  done 
by  the  agent  Is  a  question  of  law  for  the  court. 

In  an  action  against  the  surety  on  an  undertaking  by  a  building  con- 
tractor for  performance  of  the  contract,  held,  that  whether  the  person 
assuming  to  act  as  plaintiff's  architect  was  his  agent,  and,  as  such,  author- 
ized to  act  for  him  was  a  question  for  the  jury ;  but  whether  it  was  within 
the  scope  of  his  authority,  as  such  agent,  to  procure  a  surety  for  the 
contractor,  was  a  question  for  the  court. 

From  Douglas:  James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Commissioner  King. 

This  is  anxaction  by  Alfred  Wollenberg  against  S.  K.  Sykes 
on  an  undertaking  executed  by  J.  W.  Knapp,  as  principal,  and 
defendant  Sykes,  as  surety.  The  imdertaking  was  given  to  secure 
the  faithful  performance  of  a  builder's  contract  previously  en- 
tered into  between  Knapp  and  Wollenberg,  wherein  it  was  stip- 
ulated that  Knapp  should  construct  a  residence  for  plaintiff 
within  a  time  and  for  a  price  specified,  to  be  constructed  in 
accordance  with  certain  plans  and  specifications  furnished  by 
plaintiff's  architect.  The  undertaking  contained  the  iisnal  pro- 
visions in  instruments  given  for  such  purposes,  to  the  effect  that 
Wollenberg  should  be  held  harmless  from  all  liens,  damages 
and  expenses  which  might  be  incurred,  if  occasioned  through 
any  fault  or  neglect  of  Knapp;  the  limit  of  liability  therein 
being  fixed  at  $1,500.  The  instrument  was  executed  by  the 
principal  and  surety,  without  a  seal,  and  witnessed  by  one  D.  P. 
Gingrich,  and  another.  Gingrich  was  at  the  time  in  the  employ 
of  plaintiff  as  his  architect,  to  prepare  plans  and  specifications 
for  the  building  and  to  supervise  its  construction,  to  the  extent 
of  seeing  that  it  conformed  to  the  plans  and  specifications  fur- 
nished by  him  and  as  detailed  in  the  contract,  which  agreement 
was  also  attached  to  and  made  a  part  of  the  imdertaking.  The 
contract,  as  well  as  the  undertaking,  was  drawn  by  plaintiff's 
attorney,  F.  W.  Benson,  aided  by  plans  and  specifications  pre- 
pared   and    furnished    by    Gingrich,    as    plaintiff's    architect. 
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Through  mistake,  the  contract  in  reference  to  the  building  was 
first  signed  by  defendant  in  place  of  the  undertaking.  The 
attorney's  attention  being  called  to  it,  he  placed  the  initials 
"S.  K.  S."  in  pencil  writing  before  the  place  left  for  Sykes' 
signature,  and  dimly  penciled  the  word  "Seal"  at  the  end  of  the 
lines  where  their  signatures  were  to  be,  indicating  that  seals 
should  be  placed  after  their  names  when  signed.  The  undertak- 
ing was  then  returned  to  Knapp  and  taken  by  him  to  defend- 
ant, who  signed  it  as  surety,  after  which  it  was  delivered  by 
Knapp  to  plaintiff.  Plaintiff  accepted  it  without  knowledge  of 
any  conditions  except  those  contained  in  and  appearing  upon 
the  face  of  the  instrument.  Soon  after  its  delivery  to  plaintiff, 
Knapp  commenced  the  construction  of  the  residence  provided 
for  in  the  contract;  but,  before  its  completion,  abandoned  the 
work,  leaving  a  large  indebtedness  incurred  in  its  construction. 
Liens  were  accordingly  filed  against  the  building  to  secure  the 
unpaid  claims,  which  plaintiff  was  compelled  to  discharge,  and 
which,  with  the  expense  incurred  in  the  completion  of  the 
building,  was  alleged  to  be  the  sum  of  $1,098.10,  for  which 
judgment  was  demanded.  ' 

The  answer  denied  substantially  all  the  allegations  of  the 
complaint,  and,  as  an  affirmative  defense,  alleged,  in  effect,  that 
the  undertaking  was  subscribed  by  defendant  with  notice  to 
Gingrich  and  Knapp  that  another  surety  should  be  procured 
before  it  should  be  delivered;  that  the  instrument,  being  un- 
sealed, was  not  fully  executed;  that  it  was  delivered  without 
the  required  additional  surety,  and  accepted  by  plaintiff  with 
full  knowledge  of  such  conditions;  and  that  by  reason  of  the 
alleged  facts  the  instrument  is  void.  Other  affirmative  allega- 
tions are  also  set  out  in  the  answer,  but  are  not  urged  here.  The 
reply  denied  the  allegations  of  new  matter  in  the  answer,  and 
upon  these  issues  the  cause  was  tried. 

Before  submitting  the  case  to  the  jury,  the  court  was  re- 
quested by  plaintiff's  counsel  to  instruct  the  jury  to  the  effect 
that,  under  the  evidence,  it  was  not  within  the  authority  of 
Gingrich  to  bind  plaintiff  by  any  uncommunicated  knowledge 
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or  acts  on  his  part  relative  to  the  conditions  under  which  the 
undertaking  may  have  been  executed,  nor  to  approve  the  instru- 
ment when  signed;  and  that  all  testimony  relative  to  what  was 
said  by  defendant  to  Knapp  and  Gingrich  concerning  it  should 
be  disregarded.  The  instructions  requested  on  these  points  were 
refused,  to  which  counsel  excepted,  and  the  court,  over  plain- 
tiflPs  objections  and  exceptions,  charged  the  jury  that  they  were 
the. exclusive  judges,  not  only  of  the  question  as  to  whether  or 
not  Gingrich  was  the  agent  of  plaintiff  in  any  capacity,  but  as 
to  whether,  as  such  agent,  it  was  within  his  authority  to  procure 
and  approve  the  undertaking  given.  A  verdict  was  rendered  for 
defendant,  and  from  the  judgment  thereon  the  plaintiff  appeals, 
assigning  as  error  the  refusal  to  give  instructions  asked  and  the 
giving  of  the  instructions  excepted  to.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  W.  F,  Benson 
and  Albert  Abraham,  with  an  oral  argument  by  Mr.  Abraham. 

For  respondent  there  was  a  brief  over  the  name  of  Coshow  & 
Rice,  with  an  oral  argument  by  Mr.  Oliver  Perry  Coshow, 

Opinion  by  Mr.  Commissioner  Kikg. 

The  instrument  upon  which  this  action  is  brought,  strictly 
speaking,  is  what  is  termed  an  "undertaking.^'  It  is  a  simplified 
bond  without  a  seal:  29  Am.  &  Eng.  Enc.  Law  (2  ed.),  98; 
Scherer  v.  Hopkim,  42  X.  Y.  St.  Rep.  189  (16  N.  Y.  Supp.  863). 
The  question  as  to  the  eflfeet  of  it  being  an  unsealed  instrument 
is  not  urged  here,  and,  under  the  issues  involved,  is  not  material, 
except  in  so  far  as  it  may  explain  the  effect  of  certain  testimony 
given  at  the  trial.  The  jury  found  from  the  evidence,  under 
the  law  as  given  them  by  the  court,  that  Gingrich  was  plaintiff's 
agent,  and  that,  as  the  terms  of  such  agency  empowered  him  to 
prepare  plans  and  specifications  for  the  building,  including  the 
supervision  of  its  construction,  it  was  within  the  scope  of  his 
authority  to  look  after  the  preparation  of  the  undertaking  and 
approve  the  same  when  signed  by  the  principal  and  surety.  The 
only  point  necessary  for  consideration  is  as  to  whether  the  ques- 
tion of  the  extent  of  Gingrich's  authority,  under  the  evidence, 
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should  have  been  submitted  to  the  jury.  After  a  careful  ex- 
amination of  the  bill  of  exceptions,  we  find  no  evidence  show- 
ing any  authority  in  Gingrich  to  act  in  any  other  capacity  than 
as  architect  in  the  construction  of  plaintiff's  residence.  As  such, 
he  was  authoried  to  draw  plans  and  specifications,  submitting 
them  to  plaintiff's  attorney  for  preparation  of  the  contract  and 
bond,  and  to  see  that  the  building,  as  completed,  should  con- 
form to  the  necessary  requirements.  It  appears  he  was  present 
when  the  instrument  sued  on  was  signed,  and  that  he  also  wit- 
nessed it.  The  defendant  testified  that  he  told  Knapp  and  Gin- 
grich, when  he  signed  the  bond,  or  undertaking,  that  another 
surety  must  be  procured,  or  he  would  not  be  bound  by  it,  but 
no  evidence  appears  showing  plaintiff  had  any  knowledge  of  such 
statement  when  he  accepted  the  instrument.  It  was  delivered  to 
the  plaintiff  by  the  principal,  and  nothing  appears  upon  its  face, 
tending  in  any  manner  to  indicate  that  another  signature  was 
to  be  procured.  Only  the  defendant's  name  appears  in  the  body 
of  the  instrument  as  surety,  with  nothing  to  indicate  that  any 
other  name  was  to  be  inserted  in  or  signed  thereto. 

1.  It  is  practically  conceded  that,  unless  there  was  some  evi- 
dence offered  tending  to  show  Gingrich  had  authority  both  to  se- 
cure and  to  approve  the  undertaking  intended  to  be  obtained,  the 
plaintiff  is  not  bound  by  notice  given  to,  or  knowledge  had  by, 
Gingrich  in  reference  to  any  additional  requirements  concerning 
the  instrument,  unless  such  information  is  shown  to  have  come 
to  plaintiff's  knowledge.  And  it  is  well  settled  that  while  notice 
to  an  agent,  when  acting  within  the  scope  of  his  authority,  is 
notice  to  the  principal,  it  is  equally  well  settled  that  to  consti- 
tute such  notice,  and  bind  the  principal,  it  must  relate  to  matters 
over  which  his  authority  extends:  Pennoyer  v.  Willis,  26  Or.  1 
(36  Pac.  568:  46  Am.  St.  Sep.  594). 

On  this  point,  it  is  urged  by  defendant's  counsel  that  the  show- 
ing made  at  the  trial,  to  the  effect  that  Gingrich  was  plaintiff's 
architect,  drew  the  plans  for  the  building,  supervised  its  con- 
struction, furnished  his  attorney  with  data  for  the  preparation  of 
the  papers,  and  witnessed  the  instrument,  together  with  plain- 
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ti£Fs  statements  on  cross-examination,  constituted  sufficient  evi- 
dence to  bring  the  question  of  the  selection  of  the  sureties  and 
the  approval  of  the  undertaking  within  the  power  conferred  by 
such  agency,  and  that  this  question  was  properly  submitted  to 
the  jury.    The  testimony  relied  on  was  as  follows : 

"Q.  Mr.  Wollenberg,  who  represented  you  in  drawing  up  these 
plans  and  contract  ? 

A.  Mr.  Gingrich. 

Q.  He  was  your  architect  and  agent  in  this  matter  ? 

A.  Yes,  sir. 

Q.  He  superintended  the  entire  construction  of  the  building? 

A.  Yes,  sir. 

Q.  These  several  men  that  you  testified  as  having  been  paid 
after  Mr.  Knapp  left  his  contract,  did  Mr.  Gingrich  oversee  all 
these? 

A.  Yes,  sir;  he  gave  orders  for  the  payment." 

Mr.  Benson,  plaintiff's  attorney,  testified  to  the  effect  that 
he  drew  the  bond  and  contract  at  the  suggestion,  principally,  of 
Gingrich  and  Knapp,  and  that  Wollenberg  was  there  a  part  of 
the  time;  that  Gingrich  suggested . some  of  the  terms,  but  the 
amount  of  the  bond  was  determined  by  Wollenberg  and  fixed  at 
$1,500.  No  other  testimony  was  given  on  these  points,  and  it 
further  appears,  without  contradiction,  that  all  the  information 
furnished  by  Gingrich  for  the  formulation  of  the  contract  and 
of  the  undertaking  was  submitted,  and  that  the  papers  were  pre- 
pared and  approved  by  Wollenberg,  before  either  instrument  was 
signed,  which  was  not  done  in  his  presence.  In  explanation  of 
his  response  to  the  question  asked  him  on  cross-examination, 
when  the  words  "architect  and  agent''  were  used,  plaintiff  stated, 
on  redirect  examination: 

"I  did  not  understand  the  question  right.  I  did  not  hear 
the  word  agent.    I  only  admit  he  was  my  architect/' 

He  further  stated  Gingrich  was  not  his  agent  for  any  other 
purpose.  Taking  his  testimony  as  a  whole,  with  the  language 
used  in  the  questions  asked,  it  cannot  be  inferred  that  plaintiff 
intended  to  be  understood  as  saying  Gingrich  had  any  other  au- 
thority than  that  of  an  architect.     The  question  relied  upon 
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which  elicited  this  answer  merely  asked  the  witness  as  to  who 
represented  him  in  drawing  tip  the  "plans  and  contract."  The 
question  did  not  refer  to  the  undertaking,  or  ^^ond/^  In  the 
trial  the  terms  generally  made  use  of  were  "contract,"  when  re- 
ferring to  the  agreement  between  Wollenberg  and  Ejiapp,  in- 
cluding the  plans  for  the  building,  while  the  word  ^T)ond"  was 
used  in  referring  to  the  undertaking  upon  which  this  action  is 
founded.  Then,  when  analyzed  under  the  most  favorable  light 
for  the  defendant,  the  plaintiffs  reply  to  the  question  could  not 
have  been  intended  to  have  any  reference  to  the  undertaking. 

2.  No  evidence  having  been  offered  showing  the  undertaking 
to  have  been  accepted  by  plaintiff  with  either  actual  or  con- 
structive notice  of  the  conditions  under  which  it  is  alleged  to 
have  been  executed,  it  can  make  no  difference  whether  or  not  it 
was  delivered  by  Knapp  contrary  to  instructions,  for  the  de- 
fendant, having  affixed  his  signature  and  intrusted  the  writing 
to  the  control  and  possession  of  the  principal,  it  being  regular  on 
its  face,  clothed  him  with  authority  to  make  the  final  delivery 
to  the  obligee,  and,  having  delivered  it,  the  defendant  is  bound, 
on  the  principle  of  estoppel,  as  by  his  acts  plaintiff  was  misled 
to  his  injury:  Baker  County  v.  Huntington,  46  Or.  275  (79  Pac. 
187). 

3.  The  question  whether  or  not  Gingrich,  as  plaintiff's  archi- 
tect, was  his  agent,  and,  as  such,  authorized  to  act,  is  not  ques- 
tioned^ and,  if  it  had  been  controverted,  would  have  been  % 
question  to  be  submitted  to  the  jury ;  but  whether  it  was  within 
the  scope  of  his  authority  to  procure  or  approve  sureties  on  a 
bond,  or  undertaking,  was  a  question  for  the  court:  Connell  v. 
McLoughlin,  28  Or.  230  (42  Pac.  218) ;  Long  Creek  Build. 
Assoc.  V.  State  Ins.  Co.  29  Or.  569  (46  Pac.  366).  The  exist- 
ence of  an  agent's  authority  is  one  of  the  facts  to  be  determined 
by  the  jury,  but  what  acts  come  within  the  conferred  power  is  a 
question  of  law  for  the  court's  determination:  Anderson  v. 
Adams,  43  Or.  621  (74  Pac.  215). 

The  instructions  requested,  to  the  effect  that  plaintiff  was  not 
bound  by  anything  claimed  to  have  been  said  by  defendant  to 
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Knapp  and  Gingrich,  relative  to  the  conditions  under  which  the 
undertaking  was  alleged  to  have  been  signed,  and  that  the  testi- 
mony to  that  effect  be  disregarded,  should  have  been  given;  and 
the  instructions  given  erroneously  submitted  both  the  law  and 
the  facts  to  the  jury.  The  judgment  should  therefore  be 
reversed.  Beyebsed. 


Argued  23  January,  decided  19  March,  1907. 

CHRISTIAN  V,  EUGENE. 

89  Pac.  419. 

Strbbts — Plattino  and  Selling  as  a  Dedication. 

1.  Where  the  proprietor  of  lands  lays  out  a  town  thereon  in  the  manner 
provided  by  statute,  plattln^r  the  same  into  blocks  and  streets,  and  the 
plat  is  duly  executed,  acknowledged  and  recorded,  and  he  sells  lots  therein 
with  reference  thereto,  he  thereby  dedicates  the  streets  to  the  pu61io- 
Irrevocably. 

^^ELLiy-  AND  Buying  Lots  as  Acceptancb  of  a  Strkbt. 

2.  Tiit>  oellini:  of  lots  in  a  tract  of  platted  land  by  the  original  lot 
proprietor,  and  the  correspondin^r  purchase  by  numbers  of  the  public  at 
large,  amount  to  an  acceptance  of  the  streets  shown  on  the  plat  without 
formal  action  by  the  authorities. 

Dedication — Claim  of  Mistake — ^EJnjoinino  Use  of  Strbbts. 

3.  Where  land  has  been  platted  and  lots  sold  with  reference  thereto,. 
the  dedicator  cannot  enjoin  the  public  authorities  from  using  the  streets- 
shown  on  such  plat,  because  there  was  a  mistake  in^the  plat,  for  such  bxl 
error  can  be  rectified  only  by  a  suit  for  that  purpose,  to  which  ail  the- 
persons  Interested  must  be  made  parties — no  collateral  attack  on  the  plat 
will  be  permitted. 

Effect  of  Adversb  Possession  of  Streets. 

4.  By  the  express  provision  of  Section  4820,  B.  &  C.  Comp.,  as  well  aa. 
by  the  weight  of  reason  and  authority,  adverse  possession  of  dedicated 
streets  or  alleys  does  not  run  against  municipal  authorities,  though,  by 
reason  of  particular  circumstances,  equitable  estoppels  are  sometimes- 
enforced  against  municipalities  as   to  particular  parcels  of  ground. 

Strbbts — Equitable  Estoppel  Against  Opening. 

5.  The  evidence  in  this  case  does  not  show  such  equitable  considera- 
tions as  to  Justify  a  court  of  equity  in  depriving  the  citizens  of  the  city 
of  the  use  of  the  street  in  question :  Schooling  v.  Harriahurg,  42  Or.  494,. 
distinguished. 

Need  of  Pleading  Estoppel. 

6.  In  order  to  render  an  estoppel  available  it  must  be  pleaded  if  there- 
is  an   opportunity   to  do   so. 


From  Lane:  James  W.  Hamilton,  Judge. 
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Statement  by  Mr.  Justice  Eakin. 

This  is  a  suit  by  Etha  Christian,  for  whom  was  substituted 
J.  W.  Christian,  her  executor,  against  the  City  of  Eugene  and 
another  as  street  commissioner  thereof  to  enjoin  the  defendants 
from  opening  as  a  street  what  is  claimed  by  the  defendants  to 
l)e  a  part  of  Twelfth  Street  in  Christian's  Addition  to  the  City 
of  Eugene.  On  November  18,  1884/ Catherine  Christian  was  the 
owner  of  the  lands  covered  by  what  is  now  known  as  "Christian's 
Addition  to  Eugene  City,"  and  on  that  day  she  and  her  hus- 
band, D.  R.  Christian,  made  and  executed  under  seal  a  plat  of 
the  said  ground,  designating  it  on  the  plat  as  "Christian's  Addi- 
tion to  Eugene  City/'  which  was  duly  witnessed  and  acknowl- 
edged and  duly  recorded.    The  said  plat  is  as  follows : 
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Lot  2  of  block  3,  lots  1  and  2  of  block  4,  and  lot  8  of  block  1, 
all  opening  on  Twelfth  Street,  were  sold  and  conveyed  by  Cath- 
erine Christian  and  D.  E.  Christian,  between  July,  1885,  and 
June,  1888,  and  are  described  in  the  conveyances  with  reference 
to  said  plat.  The  portion  of  Twelfth  Street  now  in  controversy 
lies  between  lot  8  in  block  2  and  lot  1  in  block  3.  At  the  time 
of  the  platting  of  said  ground  as  above  set  out,  said  lot  8  in 
block  2  and  part  of  said  Twelfth  Street  adjacent  thereto  were 
occupied  by  the  dwelling  and  buildings  of  Catherine  and  D.  B. 
Christian,  and  the  portion  of  said  street  now  in  controversy  was 
not  open  to  the  public  prior  to  the  acts  of  defendants  complained 
of  in  this  suit.  By  the  complaint  plaintiflE  seeks  to  recover  upon 
her  allegation  of  ownership.  The  answer  sets  up  the  platting 
and  dedication  of  the  street,  and  the  sale  of  lots  with  reference 
to  such  plat.  By  the  reply  plaintiff  denies  the  dedication  of 
Twelfth  Street  between  blocks  2  and  3,  and  also  alleges  adverse 
possession  for  10  years,  and  alleges  that  the  plat  is  erroneous  in 
fio  far  as  it  dedicates  Twelfth  Street  between  blocks  2  and  3, 
and  the  main  contention  of  the  plaintiff  upon  the  trial  was  to 
show  the  error  in  the  plat  and  dedication,  and  adverse  user  for 
more  than  10  years,  as  conferring  title  as  against  the  dedication ; 
plaintiff  having  acquired  said  lots  by  descent  from  said  Catherine 
and  D.  E.  Christian.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Waiion  & 
Ness  and  Harbaugh  &  Bower,  with  an  oral  argument  by  Mr, 
Sjur  P,  Ness. 

For  respondents  there  was  a  brief  over  the  names  of  L.  E. 
Bean,  City  Attorney,  and  John  Monroe  Williams,  with  an  oral 
argument  by  Mr.  Williams. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  When  the  proprietor  of  lands  lays  out  a  town  thereon  in 
the  manner  provided  by  the  statute,  platting  the  same  into  blocks, 
streets  and  alleys,  and  the  plat  is  duly  executed,  acknowledged 
and  recorded,  and  he  sells  lots  therein  with  reference  thereto,  he 
thereby  dedicates  said  streets  and  alleys  to  the  public,  and  the 
same  is  irrevocable. 
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2.  The  purchase  of  lots  with  reference  to  such  plat  consti* 
tutes  a  sufficient  acceptance  by  the  public  of  such  dedication.  It 
was  held  in  Spencer  v.  Peterson,  41  Or.  257  (68  Pac.  519, 1108)^ 
that,  if  lots  are  sold  with  reference  to  such  plat,  no  acceptance 
or  user  by  the  public  is  required.  To  the  same  effect  is  Meier  v. 
Portland  Cable  By.  Co.  16  Or.  500,  507  (19  Pac.  614:  1  L.  B.  A. 
856),  where  it  is  said:  "The  location  of  the  townsite,  the  num- 
ber and  extent  of  the  streets,  and  the  belief  of  the  purchasers 
that  they  will  remain  permanent  and  perpetual,  are  material  in- 
ducements to  the  purchase.^^  Therefore  plaintiff  is  bound  by 
the  plat  as  executed  and  recorded,  unless  an  error  is  shown  in 
the  plat  or  the  public  has -lost  its  rights  therein  by  adverse  user. 

3.  Plaintiff  seeks,  however,  to  establish  an  error  in  the  plat 
by  parol  evidence  that  it  was  not  the  intention  of  the  proprietor 
to  dedicate  Twelfth  Street.  But  the  correctness  of  the  plat  can- 
not be  collaterally  attacked.  The  plat  is  as  much  a  part  of  the 
evidence  of  the  title  of  the  purchaser  of  lots  as  his  deed,  and 
cannot  be  changed  or  disputed  by  the  proprietor  as  his  interests 
may  suggest.  In  Steel  v.  Portland,  23  Or.  176,  183  (31  Pac. 
480),  it  is  said:  "The  sale  and  conveyance  of  lots  according  to 
such  plan  or  map  implies  a  covenant  that  the  streets  and 
other  public  places  designated  shall  never  be  appropriated  by 
the  owner  to  a  use  inconsistent  with  that  represented  by  the  map 
upon  the  faith  of  which  the  lots  are  sold.^*  And  in  Meier  v. 
PoHland  Cable  By.  Co.  16  Or.  500  (19  Pac.  614:  1  L.  R.  A. 
856),  it  is  said  "that  he  (the  proprietor)  intends  it  to  be 
irrevocable  is  beyond  the  possibility  of  a  doubt.^' 

Section  2738,  B.  &  C.  Comp.,  provides : 

"Every  donation  or  grant  to  the  public,  including  streets  and 
alleys  *  *  marked  and  noted  as  such  on  the  plat  of  the  town 
*  *  shall  be  considered  to  all  intents  and  purposes  as  a  general 
warranty  to  the  said  donee.^' 

"Warranty^'  is  "an  engagement  or  undertaking,  express  or 
implied,  that  a  certain  fact  regarding  the  subject  of  a  contract 
is,  or  shall  be,  as  it  is  expressly  or  impliedly  declared  or  promised 
to  be"  (Webster's  Int.  Diet.),  and  the  execution,  acknowledge 


174  Christian  v.  Euobnb.  [49  Or. 

nient,  and  recording  of  the  plat  are  equivalent  to  a  conveyance 
to  the  public  of  the  streets  and  alleys,  and  a  mistake  in  the 
description,  terms  or  platting  thereof  can  only  be  corrected  or 
established  ])y  a  proceeding  in  equity  for  that  purpose,  to  which 
all  persons  interested  in  the  result  are  parties.  Hence  plaintiff 
is  bound  by  the  dedication  here  as  designated  on  the  plat,  and 
cannot  be  relieved  therefrom  in  this  suit  upon  parol  evidence  of 
a  mistake. 

4.  To  meet  the  defense  of  the  dedication  of  Twelfth  Street 
by  Catherine  and  D.  R.  Christian  alleged  by  defendants,  plain- 
tiff, in  her  reply,  alleges  adverse  possession  of  the  land  for  more 
tlian  10  years.  The  weight  of  the  adjudged  cases  seems  to  be 
that  since  the  municipal  authorities  have  no  right  to  sell,  alien- 
ate or  dispose  of  streets  or  alleys  dedicated  to  the  public,  except 
in  some  manner  provided  by  law,  the  statute  of  limitations  will 
not  run  against  them:  Ralston  v.  Weston,  46  W.  Va.  544 
(33  S.  E.  32G:  7G  Am.  St.  Rep.  834).  This  court  has  also 
recognized  this  rule  in  Schooling  v.  Ilarrisburg,  42  Or.  494, 
499  (9  Mun.  Corp.  Cas.  705:  71  Pac.  605),  and  Oliver  v.  Syn- 
horst,  48  Or.  292  (7  L.  R.  A.,  XS,  243:  86  Pac.  376),  and  it  is 
expressly  adopted  in  this  state  by  statute  (Section  4820,  B.  &  C. 
Comp.  enacted  in  1895,  and  re-enacted  in  1903;  Laws  1903, 
p.  279),  so  that  plaintiff  has  acquired  no  rights  by  adverse  user 
or  the  statute  of  limitations. 

5.  And  neitlier  the  allegations  nor  the  proof  bring  the  plain- 
tiff within  the  rule  of  estoppel  in  pais,  as  laid  down  in  SckooU 
ing  V.  Hari-isburg,  and  Oliver  v.  Synhorst. 

6.  Estoppel,  to  be  available,  must  be  pleaded,  if  there  is  an 
opportunity  to  plead  it,  and  it  is  not  pleaded  here,  and  the  proof 
must  be  something  more  than  of  the  lapse  of  time  or  adverse 
occupancy.  Some  equity  must  have  arisen  in  favor  of  one  plead- 
ing such  estoppel  of  such  a  character  that  justice  requires  that 
an  equitable  estoppel  shall  l)e  asserted  against  the  public.  It 
follows  that  the  decree  of  the  lower  court  should  be  affirmed, 
and  it  is  so  ordered.  Affirmed. 
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Argrued  7  February,  decided  26  March,  1907. 

FREEMAN  v.  PRESTON. 

89  Pac.  375. 

Appeal — Presu  mptionb — ^Trial. 

1.  Where  a  court  has  made  flndin^  in  accordance  with  the  averments 
of  the  complaint,  iernorin^r  an  amended  answer,  and  certified  in  the  bill 
of  exceptions  that  the  parties  introduced  evidence  maintainlner  the  alieera- 
tions  of  their  pleadinsrs,  the  court  on  appeal  must  conclude,  in  view  of 
the  presumption  under  B.  &  C.  Comp.  S  788,  subd.  15,  that  ofilcial  duty  has 
been  regularly  performed,  that  no  permission  was  granted  to  file  the 
amended  answer,  thouirh  it  stated  that  it  was  filed  by  leave  of  court 

Same — Record — Sufficiency. 

2.  Where  the  abstract  on  defendant's  appeal  did  not  contain  a  reply 
to  an  amended  answer,  which  could  not  have  been  interposed  without  leave 
of  court,  it  devolved  on  defendant  to  set  out  the  order  srrantlns:  leave,  and 
on  his  failure  to  do  so  he  could  not  complain  that  the  court  erred  in  ignor- 
ins  the  amended  answer. 

From  Multnomah :  John  B.  Cleland,  Judge. 

Statement  by  Mr.  Justice  Mooue. 

This  action  was  commenced  May  19,  1905,  to  recover  money. 
The  complaint  states  that  on  April  11,  1905,  the  defendant,  R. 
A.  Preston,  ordered  from  the  plaintiff,  I.  Freeman,  a  cash  reg- 
ister, agreeing  to  give  therefor  $305,  paying  at  that  time  $10, 
and  stipulating  to  pay  a  like  sum  on  the  eleventh  of  each  month 
thereafter  until  the  purchase  price  was  fully  discharged;  that 
it  was  also  agreed  that  if  default  should  be  made  in  the  payment 
of  any  installment  as  it  matured,  the  remainder  of  the  consid- 
eration should  at  once  become  due  and  payable,  and  the  sale 
of  the  register  absolute;  that  the  plaintiff  delivered  the  register 
to  the  defendant  who  paid  on  account  thereof  the  sum  of  $10 
only,  but  on  May  11,  1905,  when  the  second  installment  ma- 
tured, he,  upon  a  demand  therefor,  refused  to  pay  any  part 
thereof,  whereupon  the  remainder  immediately  became  due  and 
payable,  and  judgment  is  demanded  therefor.  The  cause  was 
tried  October  20,  1905,  without  the  intervention  of  a  jury,  and 
findings  of  fact  and  of  law  were  made  in  accordance  with  the 
averments  of  the  complaint,  and  judgment  having  been  rendered 
thereon  against  the  defendant  for  the  sum  of  $295,  he  appeals. 

Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of  Arthur  Car- 
penter Emmons  and  George  J.  Cameron,  with  an  oral  argument 
by  Mr.  Emmons. 

For  respondent  there  was  a  brief  with  an  oral  argument  by 
Mr.  Marion  Baker  Meacham. 

Mr.  Justice  Mooee  delivered  the  opinion  of  the  court. 

1.  The  abstract  upon  which  the  cause  was  tried  in  this  court 
in  lieu  of  a  transcript  sets  out  what  purports  to  be  a  copy  of 
an  amended  answer  that  shows  it  was  filed  on  the  day  of  the 
trial  and  states  on  the  face  of  the  pleading  that  it  was  done 
"by  leave  of  court  first  had  and  obtained/'  etc.  This  answer 
denies  each  allegation  of  the  complaint^  and  interposes  thereto 
five  separate  defenses.  No  reply  to  such  averments  of  new 
matter  appears  to  have  been  filed,  and  the  court  in  its  findings 
ignored  the  amended  answer.  The  plaintiflPs  counsel  asserts 
in  his  brief  that  the  separate  defenses  were  disregarded,  because 
it  did  not  appear  that  leave  was  given  to  file  the  amended  answer. 
The  court  certifies  in  the  bill  of  exceptions  that  the  parties  in- 
troduced evidence  at  the  trial  tending  to  maintain  the  allega- 
tions of  their  pleadings  and  to  support  the  respective  issues 
made  thereby.  This  declaration  is  compatible  with  the  idea  that 
the  cause  was  tried  on  the  issue  made  by  the  original  answer, 
which,  it  is  assumed,  only  denied  the  allegations  of  the  com- 
plaint. Invoking  the  disputable  presumption  that  oflBcial  duty 
has  been  regularly  performed  (B.  &  C.  Comp.  §  788,  subd.  IS), 
we  must  conclude,  from  the  findings  of  fact,  that  no  permission 
was  granted  to  file  the  amended  answer. 

2.  Though  the  plaintiff's  counsel,  if  he  had  considered  the 
abstract  filed  herein  incomplete,  might  have  furnished  such  fur- 
ther or  additional  abridgement  of  the  record  of  the  cause  as  he 
deemed  necessary  to  a  full  understanding  of  the  questions  in- 
volved on  the  appeal  (Rule  No.  5  of  the  Supreme  Court,  35  Or. 
587,  592),  he  could  not  have  been  expected  to  prove  a  negative; 
and  as  no  reply  to  the  amended  answer  appears  in  the  abstract 
whereby  permission  to  file  the  latter  pleading  was  waived,  and 
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as  such  answer  could  not  have  been  interposed  without  the 
court's  consent,  the  necessity  of  setting  out  an  order  to  that 
effect  devolved  on  the  defendant's  counsel,  and,  failing  in  this 
respect,  we  believe  no  error  was  committed  in  making  the  find- 
ings of  which  they  complain. 

It  follows,  from  these  considerations,  that  the  judgment  should 
be  affirmed,  and  it  is  so  ordered.  Affirmed. 


Argued  27  February,  decided  26  March,  1907. 

WBiaHT  r.  OONBEBVATIVE  INVEST.  OO. 

S9  Pac.  S87. 

Trusts — Surr  by  Trustee — Collateral  Issues  Between  Beneficiaries. 

1.  In  a  suit  by  a  trustee  to  foreclose  a  mortgage  made  to  her  In  her 
trust  capacity,  collateral  issues  between  the  beneflclarles  as  to  matters 
between  themselves,  and  not  going  to  the  merits  of  the  suit,  should  not 
be  permitted,  and  if  such  issues  do  appear  in  the  pleadings,  they  should  be 
ignored  In  the  findings. 

Trial — Rights  or  Absent  Parties. 

2.  Questions  affecting  the  rights  of  persons  not  parties  to  a  suit  should 
not  be  tried  until  such  persons  have  been  brought  in. 

MoRTOAOEs — Foreclosure — ^Requiring    Statement    of    Claim    of    In- 
terest BT  Defendants. 

3.  An  allegation  in  a  complaint  for  the  foreclosure  of  a  mortgage  that 
defendants  each  have  or  claim  some  interest  or  right  in  or  to  the  mort- 
gaged premises,  but  that  plaintiff's  mortgage  lien  is  prior  In  date  and 
superior  in  equity  thereto,  is  sufficient  to  require  a  disclosure  of  their 
claim  by  the  defendants  on  penalty  of  being  forever  barred. 

Mortgage  Foreclosure — Right  of  Defendant  Claiming  Inferior  Lien 
TO  BE  Dismissed. 

4.  A  defendant  who  has  admitted  in  a  foreclosure  suit  that  she  claims 
an  interest  in  the  mortgaged  property  is  not  entitled  to  be  dismissed;  but, 
on  the  contrary,  plaintiff  is  entitled  to  an  adjudication  on  the  rank  of  such 
claim. 

Mortgage  Foreclosure — Allowing  Attorney's  Fees. 

6.  The  amount  to  be  allowed  as  an  attorney's  fee  on  a  note  is  a  ques- 
tion of  fact,  and  either  the  Judge  or  Jury,  as  the  case  may  be,  is  bound 
by  the  testimony  and  cannot  arbitrarily  dLsrcgard  undisputed  evidence. 

Plaintiff,  in  an  action  to  foreclose  a  mortgage,  having  supported  the 
allegation  of  the  complaint,  that  $50  was  a  reasonable  attorney's  fee  for 
the  foreclosure,* by  testimony  of  an  attorney  of  experience,  and  there  being 
no  evidence  to  the  contrary,  the  court  may  not  disregard  such  testimony 
and  allow  a  smaller  sum,  the  determination  of  the  issue  not  being  in  the 
discretion   of   the   court. 

49  Ob, —  IS 
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MoRTOAQB  Foreclosure — Intkrkqt  on  Taxbs  Paid. 

6.  A  moTtg&gee,  In  a  suit  to  foreclose  a  vaortgase,  is  entitled  to  In- 
terest on  taxes  paid  by  her  on  the  morteragred  land  during  the  life  of 
the  lien  before  foreclosure. 

From  Douglas:  James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Commissioner  Slater. 

Plaintiff  sues  as  trustee  of  C.  Meng  to  foreclose  a  mortgage 
on  certain  real  property  in  Douglas  County  given  by  defendants, 
the  Conservative  Gold  Mining  Investment  Co.  and  the  Jordan 
Creek  Mining  &  Water  Power  Co.,  to  appellant,  designated 
therein  as  '^trustee,"  to  secure  their  promissory  note  to  the  same 
effect,  dated  May  20,  1903,  which  provides  for  the  payment  of  a 
reasonable  attorney's  fee  for  the  collection  thereof.  A.  Rowley 
and  Isabella  Rowley  are  also  parties  defendant.  In  addition  to 
the  usual  allegations,  plaintiff  alleges,  in  effect,  that  she  is  the 
trustee  of  C.  Meng,  and  as  such  the  note  and  mortgage  belong 
to  her ;  that  each  of  the  defendants  claims  some  interest  in  the 
mortgaged  premises  inferior  and  subsequent  to  her  mortgage; 
that  on  September  2,  1904,  she  paid  $2.95,  taxes  on  the  premises 
for  the  year  1903,  and  on  July  29,  1905,  $3.21,  taxes  for  the 
year  1904,  which  had  not  been  repaid  to  her;  and  that  $50  is 
a  reasonable  attorney's  fee  for  the  foreclosure  of  the  mortgage. 
The  prayer  of  the  complaint  is  for  a  recovery  of  the  amount 
of  the  note,  the  said  taxes  paid,  with  interest  thereon  from  date 
of  payment,  and  the  said  attorney's  fees;  and  for  a  foreclosure 
of  the  mortgage  against  all  the  defendants. 

The  defendant  corporations  answered  jointly,  denying  all  the 
material  allegations  of  the  complaint,  except  the  making  of  the 
note  and  mortgage  and  its  non-payment,  and  affirmatively  al- 
leged that  plaintiff  was  trustee  for  C.  Meng  and  Isabella  Rowley, 
jointly,  setting  forth  the  facts  creating  the  trust  relationship 
and  the  respective  interests  of  C.  Meng  and  Isabella  Rowley 
therein.  The  remaining  defendants  answered  separately  to  the 
same  effect,  excepting  they  did  not  deny  the  payment  of  the 
taxes  by  plaintiff.  The  reply  denied  the  allegations  of  new 
matter  in  the  answer,  and  alleged  that  C.  Meng  purchased  at 
execution  sale  the  alleged  interest  of  Isabella  Rowley  in  said 
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note.  Findings  were  made  to  the  effect  that,  in  addition  to  the 
admissions  in  the  pleadings,  the  sum  of  $30  was  a  reasonable 
attorney's  fee  for  the  foreclosure  of  the  mortgage;  that  C.  Meng 
was  not  the  owner  of  Isabella  Bowley's  interest  in  said  note  and 
mortgage;  that  plaintiff  was  entitled  to  a  foreclosure  of  the 
mortgage  against  all  the  defendants;  but  that  Isabella  Rowley 
was  entitled  to  a  dismissal  of  the  suit  as  to  her,  and  also  to 
costs  and  dislmrsements.  A  decree  in  accordance  therewith  was 
entered,  from  which  plaintiff  appeals.  Modified. 

For  appellant  there  was  a  brief  with  an  oral  argument  by 
Mr.  Robert  Catlin  Wright. 

For  respondent  there  was  a  brief  over  the  names  of  William 
Moshy  La  Force  and  Albert  Abraham. 

Opinion  by  Mu.  Commissioner  SluVTer. 

1.  This  is  a  suit  by  a  trustee  of  an  express  trust  to  foreclose 
a  mortgage  made  in  her  name  for  the  benefit  of  others,  and  by 
tlie  provisions  of  Section  29,  B.  &  C.  Comp.,  she  can  maintain 
the  suit  without  joining  the  persons  for  whose  benefit  the  suit  is 
prosecuted:  Holladay  v.  Davis,  5  Or.  40;  Considerant  v.  Bris- 
bane,  22  X.  Y.  389.  The  object  of  the  suit  is  to  reduce  to  the 
possession  of  the  trustee  the  subject-matter  of  the  trust  so  as  to 
enable  her  to  make  thereafter  an  accounting  with  the  beneficiary 
or  beneficiaries  of  the  trust,  and  it  in  no  way  affects  the  trustee's 
relation  with  her  ce^tuis  que  trust ent.  and  for  that  reason  it  is 
not  necessary  that  the  latter  be  made  parties :  22  Enc.  PL  &  Pr. 
1G3.  The  collateral  issues,  therefore,  attempted  to  be  made  by 
the  pleadings  as  to  who  were  the  beneficiaries  of  the  trust,  and 
tJie  present  interest  of  either  therein,  are  entirely  foreign  to  the 
object  of  the  suit,  and  should  have  l)een  disregarded  by  the  court 
as  immaterial. 

2.  Nor,  in  any  event,  could  such  issues  have  been  legally 
determined  as  against  C.  Meng,  an  alleged  beneficiary,  without 
having  made  him  a  party,  which  was  not  done. 

:>.  The  decree  was  in  plaintiff's  favor  for  the  recovery  of  the 
2iii]ount  of  the  note,  the  taxes,  without  interest,  and  $30,  attor- 
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ney's  fee,  and  for  the  fort^elosure  of  the  mortgage  against  all  the 
defendants  except  Isahella  Rowley,  but  as  to  her  the  suit  was 
dismissed  with  judgment  in  her  favor  for  costs.  The  principal 
objection  made  by  plaintiff  to  the  decree  is  that  the  suit  was 
dismissed  as  to  Isabella  Eowley.  She  was  made  a  party  defend- 
ant, evidently,  not  because  of  any  claim  by  her  of  an  interest  in 
the  note  and  mortgage,  tlie  subject  of  the  suit,  and  which  claim 
of  interest  was  attempted  to  be  litigated  by  the  parties  and 
determined  by  the  court,  but  because  she  had  or  claimed  to  have 
some  interest  in  or  lien  upon  the  mortgaged  property.  In  order 
that  the  foreclosure  might  be  complete  and  a  perfect  title  trans- 
ferred by  the  sale,  it  is  necessary  that  the  holder  of  every  such 
right  or  interest  should  be  brought  before  the  court:  2  Jones, 
Mortgages  (4  ed.),  §  1394;  Pomeroy,  Code  Rem.  (4  ed.),  §  239, 
*342.    The  allegation  of  the  complaint  is: 

"The  defendants,  each  or  all  of  them,  have  or  claim  some 
interest,  equity,  right,  estate  or  claim  in  or  to  the  land  described 
in  said  mortgage,  but  plaintiff's  said  mortgage  lien  thereon  is 
prior  and  superior  to  any  lien,  claim,  estate,  right  or  equity  of 
the  defendants  in  or  to  the  said  lands  or  of  either  of  defendants 
therein." 

This  is  a  sufficient  allegation  on  the  part  of  the  plaintiff  to 
require  each  defendant  to  appear  and  disclose  whatever  interest 
or  claim  he  may  have  or  be  forever  barred  from  thereafter  as- 
serting it:  Ilorton  v.  Long,  2  Wash.  435  (27  Pac.  271:  26  Am. 
St.  Rep.  8G7). 

4.  The  defendant  Isabella  Rowley  by  her  answer  failed  to 
deny  this  allegation  of  the  complaint,  and  thereby  she  admitted 
the  truth  of  the  facts  therein  set  forth :  B.  &  C.  Comp.  §  95. 
Having  admitted  that  she  has  or  claims  to  have  some  interest 
in  or  lien  upon  the  mortgaged  premises  and  that  such  interest 
or  claim  is  subsequent  and  inferior  to  plaintiff's  mortgage,  she 
was  not  entitled  to  a  dismissal  of  the  complaint,  nor  to  recover 
her  costs  and  disbursements,  but  the  plaintiff  is  entitled  to  a 
foreclosure  against  her  as  well  as  against  the  other  defendants. 

5.  Objection  is  also  made  to  the  allowance  of  only  $30  for 
attorney's  fees,  and  plaintiff  claims  that  she  is  entitled  to  the 
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full  sum  alleged  and  claimed  in  the  complaint,  to  wit,  $50.  The 
answer  of  the  defendant  corporations  by  a  form  of  general  denial 
has  put  that  allegation  of  the  complaint  in  issue.  This  is  an 
issue  of  fact  that  must  be  resolved  and  determined  by  the  evi- 
dence in  the  same  manner  as  any  other  question  of  fact.  When 
there  is  an  issue  in  the  pleadings  as  to  what  is  a  reasonable, 
attorney's  fee,  some  evidence  must  be  introduced  on  the  subject 
to  sustain  an  allowance  of  any  sum  beyond  the  amount  fixed  by 
statute  {Bradifeldt  v.  Cooke;  %1  Or.  194:  44  Pac.  1:  50  Am.  St. 
Rep.  701),  and  such  testimony  must  be  presented  to  the  jury, 
and  it  is  their  right  to  determine  that  as  they  do  other  disputed 
questions  of  fact,  so  that  the  court  cannot  include  in  a  judg- 
ment an  allowance  for  attorney's  fees  when  the  jury  did  not  fix 
the  amount  in  their  verdict:  Fiore  v.  Ladd,  29  Or.  528  (46  Pa<j. 
144).  To  the  same  effect  is  First  National  Bank  v.  Mack, 
35  Or.  122  (57  Pac.  326).  To  sustain  the  issue  on  plaintiff's 
part,  R.  C.  Wright  testified  as  follows : 

"I  am  an  attorney  of  the  Supreme  Court  of  the  State  of 
Oregon,  and  have  practiced  since  1890  in  the  state,  and  $50  is 
a  reasonable  attorney's  fee  to  be  allowed  the  plaintiff  for  the 
expense  and  trouble  of  this  suit,  and  especially  so  as  it  has  been 
necessary  to  send  an  attorney  from  Portland." 

No  other  testimony  was  offered  by  either  party  on  this  ques- 
tion, and,  in  our  opinion,  it  is  sufficient  to  make  a  prima  facte 
case  for  the  plaintiff.  But  the  lower  court  disregarded  the  effect 
of  this  testimony,  and,  presumably  based  upon  its  own  knowl- 
edge as  to  what  is  a  reasonable  fee,  allowed  only  $30.  The  de- 
termination of  the  issue,  however,  is  not  within  the  discretion 
of  the  court,  but  whatever  finding  is  made  thereon  must  be  the 
legal  effect  of  the  evidence.  In  this  instance  the  only  evidence 
being  that  on  the  part  of  the  plaintiff  tending  to  establish  the 
amount  alleged  as  the  reasonable  value  of  the  attorney's  fee, 
the  court  was  legally  bound  to  find  that  amount,  and  could  not 
in  its  own  discretion  find  a  smaller  amount. 
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6.  Plaintiff  also  claims  interest  at  the  legal  rate  upon  the 
taxes  paid  by  her,  and  as  to  her  right  to  such  interest  we  have 
no  question. 

The  decree,  therefore,  should  be  modified  accordingly. 

Modified. 


AnnH'd  29  January,  decided  12  March.  1907. 
BOWER  r.  BOWSES. 

88  Pac.   1104. 

Reformation  of  Instrumbnts — Burden  of  Proof. 

1.  Written  Instruments  will  not  be  reformed  for  mistake  unless  such 
mistake  is  clearly  shown  to  have  been  mutual,  -and  on  that  point  the  plain- 
tiff has  the  burden  of  proof.  In  the  present  instance  the  evidence  does 
not  clearly  show  that  there  was  a  mistake. 

Hop  Contract — Sfbcific  Performancb — ^Bxbcutort  Contract. 

2.  A  contract  by  a  hop  grrower  to  seU  a  stated  number  of  pounds  of 
hops  each  year  for  a  given  number  of  years,  to  be  irrown  on  certain  de- 
scribed real  property,  is  an  executory  aerreement  for  the  sale  of  personal 
property,  and  no  title  passes  to  the  ptirchaser  until  delivery  and  accept- 
ance, so  that  no  interest  is  thereby  created  in  the  land  or  growing  crops 
which  can  be  enforced  a^ralnst  a  subsequent  purchaser  of  the  real  property 
who  does  not  assume  the  contract. 

From  Marion:  William  Galloway,  Judge. 

Suit  for  reformation  of  a  written  instrument  and  specific 
performance  of  it  when  reformed.  Plaintiffs  appeal  from  the 
decree  dismissing  the  complaint.  Affikmed. 

For  appellants  there  wa.*  a  brief  over  the  names  of  Teal  d; 
Minor.  IV.  J/.  Kaiser  and  Woodson  Taylor  Slater,  with  oral 
arguments  hy  Mr.  Wirt  Minor  and  Mr.  Slater. 

For  resi)ondent  there  was  a  brief  over  the  names  of  W.  H. 
and  Webater  Holmes,  with  oral  arguments  by  Mr.  William  Henry 
Holmes  and  Mr.  George  Greenwood  Bingham. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  reform  a  deed.  On  October  31,  1901,  the 
plaintiff  Bower  and  his  coplaintiff,  Livesley  Sc  Co.,  entered  into 
a  contract  by  which  he  bargained  and  sold  and  agreed  to  deliver 
to  them  10,000  pounds  of  ho])s  at  10  cents  a  pound,  during  each 
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of  the  years  from  1902  to  1906.  inclusive,  to  be  grown  on  cer- 
tain described  real  property.  Livesley  &  Co.  were  to  make  cer- 
tain advances  each  year  for  cultivating  and  picking  purposes, 
which  advances  were  to  bear  interest  at  the  rate  of  8  per  cent 
per  annum  and  to  be  a  lien  upon  the  crop,  and  upon  the  delivery 
Livesley  &•  Co.  were  to  pay  the  balance  due  thereon.  Bower 
was  to  cultivate,  cure,  bale  and  deliver  the  hops  to  them  f.  o.  b. 
the  cars  at  such  time  between  the  Ist  and  31st  of  October  of 
each  year  as  they  might  direct.  The  hops  were  to  be  insured  by 
him  in  their  favor  from  the  time  of  picking  until  delivery,  and 
in  case  of  loss  before  delivery  he  was  to  repay  to  them  all  the 
sums  so  advanced  with  interest.  On  March  28,  1903,  Bower 
sold  and  conveyed  the  premises  described  in  the  contract  to  the 
defendant.  Bowser,  who  thereafter  refused  to  comply  therewith 
so  far  as  it  related  to  the  sale  and  delivery  of  hops  grown  on 
the  premises  after  the  date  of  his  conveyance.  In  June,  1904, 
Bower  and  Livesley  &  Co.  brought  this  suit  to  reform  the  deed 
and  to  enforce  specific  performance  of  the  hop  contract,  alleging 
that  defendant  agreed  as  a  part  of  the  consideration  for  the  pur- 
chase of  the  land  to  assume  and  perform  such  contract,  but  by 
mutual  mistake  of  the  parties  the  agreement  was  omitted  from 
the  deed.  The  denial  of  these  averments  presents  the  question 
for  our  decision. 

The  testimony  upon  this  point  is  conflicting-  The  plaintiff 
Bower  testified  that,  during  the  negotiations  for  the  sale  of  the 
land  by  him  to  the  defendant,  the  latter  inquired  about  the  terms 
of  the  hop  contract  with  Livesley  &  Co.  and  agreed  to  take  it 
off  his  hands;  that,  at  the  time  he  (defendant)  notified  him 
that  he  would  take  the  land,  he  said  he  did  not  like  the  idea  of 
complying  with  the  hop  contract,  and  would  beat  it  if  he  could, 
but  if  not  would  comply  with  it;  that  nothing  was  said  between 
them  about  inserting  a  provision  in  the  deed  to  the  effect  that 
defendant  assumed  and  agreed  to  perform  the  hop  contract,  or 
that  the  deed  was  to  be  made  subject  thereto;  that  he  did  not 
think  it  necessary  to  have  any  such  stipulation  in  the  deed,  as 
he  supposed  the  agreement  between  him  and  the  defendant  was 
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sufficient,  and  would  be  binding;  that  Mr.  Adams  prepared  the 
deed,  and  nothing  was  said  to  him  about  the  hop  contract  or 
defendant's  assuming  the  performance  thereof.  Daais^  a  wit- 
ness for  plaintiffs,  testified  that,  about  the  time  the  deed  was 
made,  he  met  defendant,  and  inquired  if  he  had  assumed  the 
hop  contract,  and  defendant  replied  that  he  had  bought  subject 
to  such  contract.  Roberts,  one  of  the  plaintiffs,  says  that  during 
the  year  1903  defendant  told  him  that  he  had  assumed  the  hop 
contract,  but  would  not  comply  with  it  unless  he  was  compelled 
to  do  so.  Adams,  who  drew  the  conveyance,  testified  that  it  was 
a  general  warranty  deed,  made  subject  to  a  mortgage,  and  that 
nothing  was  said  to  him  by  the  parties  about  the  hop  contract. 
Dr.  Armstrong  overheard  a  conversation  between  Bower  and  the 
defendant  in  Adams'  bank  about  the  time  the  deed  was  prepared, 
or  while  it  was  being  prepared,  and  Bower  said  that  the  hop 
contract  should  go  with  the  deed,  but  defendant  replied:  ^^Not 
much.  I  will  not  accept  it."'  Then  Adams,  overhearing  the 
others,  remarked:  "If  there  is  any  further  covenant  to  be  in 
the  deed,  it  must  be  inserted  now  "  and  Bower  replied :  "Noth- 
ing more."  The  defendant.  Bowser,  testified  that,  during  the 
negotiations  between  him  and  the  plaintiff  Bower  for  the  sale 
and  purchase  of  the  land,  he  inquired  about  the  hop  contract, 
its  terms  and  conditions,  and  Bower  undertook  to  state  them  to 
him,  and,  among  other  things,  said  that  the  contract  contained  a 
provision  that  it  should  terminate  in  case  of  the  sale  of  the  land; 
that  defendant  said  that  he  had  never  seen  a  hop  contract,  and 
would  have  to  see  the  one  in  question  before  agreeing  to  accept 
it,  but  if  it  did  contain  what  plaintiff  said  it  did,  and  nothing 
further  objectionable,  and  he  would  deliver  to  witness  a  copy 
within  the  time  to  make  out  a  deed,  he  would  accept  it,  but  that 
he  could  not  delay  the  matter  longer;  that  Bower  did  not  pro- 
duce or  furnish  a  copy  of  the  contract,  and  that  he  never  agreed 
to  assume  it  otherwise;  that  there  was  no  mistake  in  the  deed, 
but  that  it  was  made  out  in  strict  accordance  with  the  contract, 
and  just  as  he  intended  it  should  be. 

From  his  summary  it  appears  that  there  is  a  conflict  in  the 
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evidence  as  to  whether  defendant  agreed  to  assume  and  perform 
the  hop  contract.  Bower,  testifying  generally,  saya  that  such 
was  the  understanding  and  agreement;  but  he  also  says  that, 
when  defendant  finally  notified  him  that  he  would  take  the  land, 
he  said  that  he  did  not  like  the  hop  contract,  and  would  not 
comply  with  it  unless  compelled  to  do  so.  Defendant  denies 
that  he  ever  agreed  to  assume  the  contract,  except  on  condition 
that  Bower  should  furnish  a  copy  before  the  deed  was  executed, 
and  that  its  terms  and  conditions  were  found  to  be  as  repre- 
sented. The  other  testimony  tends  only  to  corroborate  the  evi- 
dence of  one  or  the  other  of  these  witnesses,  and  in  our  opinion 
the  alleged  mistake  is  not  made  out  by  that  clear  and  satisfactory 
proof  requisite  in  suits  to  reform  written  instruments  on  the 
ground  of  mutual  mistake.  It  is  but  a  fair  inference  from  the 
entire  testimony  that  the  matter  of  assuming  the  hop  contract 
was  discussed  between  Bower  and  the  defendant,  and  that  no 
definite  certain  agreement  was  ever  reached  in  relation  to  the 
matter,  and  the  evidence  all  shows  that  there  was  no  mistake  in 
the  deed  sought  to  be  reformed,  but  that  it  expressed  the  intent 
of  the  parties  correctly.  Bower  testifies  that  he  never  thought 
of  having  the  alleged  agreement  with  the  defendant  to  assume 
and  perform  the  hop  contract  inserted  in  or  made  a  part  of  the 
deed,  and"  the  defendant  says  that  the  deed  as  drawn  and  deliy- 
ered  is  just  as  he  intended  it  should  be.  Under  these  circum- 
stances, a  court  of  equity  would  not  be  justified  in  decreeing  a 
reformation  of  the  instrument. 

1.  It  has  long  been  settled  that  a  written  instrument  will  not 
be  reformed  on  the  ground  of  mistake,  unless  the  mistake  is 
mutual,  and  be  established  by  clear  and  satisfactory  proof :  Ep- 
stein V.  State  Ins,  Co.  21  Or.  179  (27  Pac.  1045) ;  Mitchell  v. 
Holman,  30  Or.  280  (47  Pac.  616) ;  King  v.  Holbrook,  38  Or. 
452  (63  Pac.  651).  The  evidence  here  does  not  satisfy  these 
requirements. 

2.  The  plaintiff  contends,  however,  that,  whether  the  defend- 
ant agreed  to  assume  the  hop  contrait  or  not,  he  had  express 
notice  thereof  at  the  time  he  purchased  the  land  from  Bower, 
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and  therefore  took  subject  to  such  contract,  and  must  perform 
the  same.  This  contention,  as  we  understand,  proceeds  on  the 
theory  that  the  contract  between  Bower  and  Livesley  &  Co.  for 
the  sale  and  purchase  of  the  hops  created  an  interest  or  charge 
upon  the  land,  valid  as  against  a  subsequent  purchaser  with 
notice,  which  a  court  of  equity  will  specifically  perform  as  against 
such  purchaser.  But  hop  contracts  of  the  kind  now  under 
consideration  are  merely  executory  agreements  for  the  sale  and 
delivery  of  personal  property,  and  no  title  to  the  commodity 
passes  to  the  purchaser  until  delivery  and  acceptance :  Bachhaiis 
V.  Buells,  43  Or.  558  (72  Pac.  976,  73  Pac.  342)  ;  La  Vie  v. 
Tooze,  43  Or.  590  (74  Pac.  210).  If  no  title  or  ri^t  to  the 
possession  of  the  hops  passed  by  the  agreement,  prior  to  de* 
livery,  it  necessarily  follows  that  no  interest,  equitable  or  other- 
wise, was  created  in  the  land  or  the  growing  crops,  which  can  be 
enforced  against  a  subsequent  purchaser  who  does  not  assume 
the  contract. 

The  decree  is  affirmed.  Affirmed. 


Argued  12  March,  decided  9  April.   1907. 

CELUBBS  r.  MBAOHEM. 
10  L.  R.  A.    (N.  S,)   133:   89  Pac   426. 

Bills  and  Notks — ^Effect  of  SiONiNa  a8  Subett. 

1.  One  of  several  signers  of  a  promissory  note  does  not  aftect  his 
primary  liability  thereon  by  adding  the  word  "surety"  to  his  signature, 
though  it  may  affect  the  relative  rights  of  the  signers  between  themselves. 

Bills — Accommodation  Maker — ^Knowledge  of  Holder. 

2.  That  a  Joint  maker  of  a  negotiable  note  signed  solely  for  the  accom- 
iiiodation  of  his  comaker,  which  was  known  to  a  transferee  when  he  pur- 
chased, is  not  a  defense,  under  the  Negotiable  Instruments  Act:  B.  ft  C. 
Comp.  §4431. 

notes llabilitt   of   accommodation    maker    after    extension   op 

Time  Without  His  Knowlbdoe.* 

3.  Under  the  Negotiable  Instruments  Act  (Laws  1899,  pp.  18,  44.  B.  ft  C. 
Comp.  f I  4431,  4521,  4522,  4592),  defining  an  aecommodat'on  maker,  and 


♦Note. — See  note  In  10  L.  R,  A.  (N.  S.)  129,  effect  imder  negotiable 
instruments  law  of  extension  of  time  to  princpal  to  release  one  who,  on 
thie  fact'  of  the  Instrument,  is  primarily  liable,  but  who  is  in  fact  a 
surety.  Reporter. 
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making  him  liable  on  the  Instrument  to  a  holder  for  value,  and  providing- 
that  a  negotiable  instrument  is  discharged  by  payment,  etc.,  an  accommo- 
dation maker  of  a  note  is  not  relieved  from  liability  by  an  extension  of 
time  of  payment  without  his  consent. 

From  Douglas:  Lawrence  T.  Harris,  Judge. 

Statement  by  Mr.  (Commissioner  King. 

This  is  an  action  on  a  promissory  note  brought  by  Ada,  Marie 
and  Bessie  Cellers  against  E.  L.  Meachem  and  Joseph  Lyons. 
The  note  was  executed  December  27,  1904,  and  runs  "90  days 
after  date,  without  grace,  we  promise  to  pay,'^  etc.,  and  is  signed 
by  Meachem  and  by  Lyons,  with  the  word  "surety^'  added  to 
the  name  of  the  latter.  The  complaint  is  in  the  usual  form. 
Meachem  having  failed  to  appear,  default  was  entered  against 
him.  Lyons  answered,  admitting  the  execution  of  the  note,  and, 
for  an  affirmative  defense,  pleaded  that  he  signed  the  instru- 
ment as  H  surety  only,  without  consideration,  and  for  the  sole 
use  and  benefit  of  Meachem  and  of  the  plaintiffs ;  that  the  payees 
had  full  knowledge  of  the  conditions  under  which  it  was  ex- 
ecuted; that,  after  the  note  had  matured,  plaintiffs,  in  consid- 
eration of  additional  security  given  them  by  Meachem,  and  with- 
out tlie  knowledge  or  consent  of  Lyons,  extended  the  time  of 
payment:  and  that  by  reason  thereof  he  was  relieved  from  all 
liability.  At  the  trial  evidence  was  admitted,  over  plaintiffs' 
objections  and  exceptions,  tending  to  show  an  agreement  extend- 
ing the  time  as  alleged.  At  the  close  of  the  trial,  their  counsel 
requested  the  court  to  direct  a  verdict  in  favor  of  their  clients 
for  the  sum  demanded,  there  being  no  dispute  as  to  the  amount 
due,  which  request  was  denied.  The  court,  at  defendant's  re- 
quest, instructed  the  jury,  among  other  things,  that  if  they 
found  plaintiffs,  after  maturity  of  the  note,  entered  into  an 
agreement  with  Meachem  extending  the  time  of  its  payment, 
without  the  consent  of  Lyons,  no  recovery  could  be  had  against 
him.  Exceptions  were  taken  to  this  part  of  the  charge,  and  also 
to  the  refusal  of  the  court  to  direct  a  verdict  for  plaintiffs.  The 
jury  returned  a  verdict  for  defendant,  and,  from  a  judgment 
thereon,  plaintiffs  appeal.  Reversed. 
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For  appellants  there  was  a  brief  over  the  name  of  FtUlerton 
d-  Orcutt,  with  an  oral  argument  by  Mr,  Albert  Newton  Orcutt. 

For  respondent  there  was  a  brief  over  the  name  of  Coshow 
S  Ivlce.  with  an  oral  argument  b}^  Mr,  Oliver  Perry  Coshow. 

Opinion  by  Mr.  Commissionkr  King. 

Several  errors  are  assigned,  but  the  only  one  necessary  for 
determination  is  whether  or  not  the  alleged  agreement  between 
plaintiffs  and  Meaehem,  extending  the  time  of  payment  of  the 
note,  relieved  Lyons  from  liability  thereon.  There  is  no  con- 
flict in  the  testimony  on  the  issues  involved,  but  counsel  for 
appellants  contend  that  the  answer  and  the  proof  were  insuflS- 
cient  to  establish  a  valid  agreement  extending  the  time  of  pay- 
ment. Under  the  conclusion  reached,  it  will  be  unnecessary  to 
consider  the  question  of  the  sufficiency  of  the  pleadings  or  the 
evidence  on  this  point.  It  will  be  assumed,  for  the  purposes  of 
this  opinion,  that  the  alleged  agreement  was  sufficient,  under  the 
law  as  recognized  by  the  decisions  of  this  court  prior  to  the 
adoption  of  the  Negotiable  Instruments  Act  of  1899.  Pursuant 
to  this  theory,  if  that  act  makes  no  change  in  the  prior  law,  no 
judgment  could  be  rendered  against  Lyons  upon  the  facts  ad- 
mitted; but,  if  such  act  did  change  the  rule  in  this  respect,  then 
the  court  erred,  as  claimed  by  plaintiffs.  The  Negotiable  In- 
struments Act  became  a  law  May  17,  1899,  and  is  entitled:  "An 
act  relating  to  negotiable  instruments — being  an  act  to  estab- 
lish a  law  uniform  with  the  kws  of  other  states  on  that  subject" : 
Laws  1899,  pp.  18,  44  (B.  &  C.  Comp.  §§4403-4594).  It  will 
be  observed  that  the  note  sued  upon  was  executed  after  the  act 
took  effect.  The  question,  therefore,  to  be  considered,  is  whether 
or  not  this  act  changed  the  rule  previously  recognized  in  this 
state.  The  effect  of  the  statute  upon  the  relation  of  the  parties 
depends  upon  whether  Lyons  was  primarily  liable  on  the  note. 
If  his  liability  was  secondary,  the  right  to  recover  against  him 
would  be  dependent  upon  the  proving  of  the  agreement  as 
alleged:  B.  &  C.  Comp.  §4522. 

Prior  to  May  17,  1899,  a  valid  agreement  entered  into  be- 
tween a   principal  and  the  payee  of  a  negotiable  instrument. 
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binding  the  latter,  without  the  assent  of  the  surety,  whereby  the 
time  of  its  payment  was  extended,  relieved  the  accommodation 
maker,  whether  his  liability  was  primary  or  secondary,  and  the 
existence  of  such  agreement  could  be  shown  by  parol :  Findley  v. 
Hill,  8  Or.  247,  249  (34  Am.  Rep.  578);  Brown  v.  RatKbum, 
10  Or.  158;  Hughes  v.  Pratt,  37  Or.  45  (60  Pac.  707) ;  Hoffman 
V.  Habighorst,  38  Or.  261  (63  Pac.  610:  53  L.  R.  A.  908). 

1.  The  word  "surety,"  appended  to  the  name  of  a  maker  of  a 
note,  cannot  alter  his  liability  as  to  the  owner  thereof,  and  only 
shows  that,  as  between  the  promisors,  one  is  a  principal  and  the 
other  a  guarantor:  Bowen  v.  Clarke,  25  Or.  592  (37  Pac.  74)^ 
Hoffman  v.  Habighorst,  38  Or.  261  (53  L.  R.  A.  908:  63  Pac. 
019) ;  Galloway  v.  Bartholomew,,  44  Or.  75  (74  Pac.  467).  Since 
the  word  "surety"  can  only  affect  the  status  of  the  makers  of 
the  note  as  betw^n  themselves,  and  as  Lyons'  liability  to  the 
plaintiffs  is  the  same  as  if  he  had  signed  the  instrument  without 
using  the  qualifying  word  after  his  name,  he  became,  in  the  lan- 
guage of  the  negotiable  instruments  act,  "absolutely  required  to 
pay  the  same,"  and  is  therefore  primarily  liable :  B.  &  C.  Comp. 
§  4592;  Hughes  v.  Ladd,  42  Or.  123  (69  Pac.  548) ;  Galloway  v. 
Bartholomew,  44  Or.  75  (74  Pac.  467) ;  National  Citizens'  Bank 
V.  Toplitz,  178  K.  Y.  466  (71  N.  E.  1) ;  same  case,  81  App. 
Div.  593  (81  N.  Y.  Supp.  422). 

2-  The  fact  that  Lyons  executed  the  note  solely  for  the  bene- 
fit of  Meachem,  and  plaintiffs  were  aware  of  these  conditions, 
is  of  no  avail,  for  a  person  cannot  enter  into  a  contract,  even 
though  solely  for  the  benefit  of  another,  and  then  i^ield  himself 
from  responsibility  on  the  theory  that  the  purchaser  has  knowl- 
edge that  his  acts  are  without  actual  consideration:  B.  &  C. 
Comp.  §  4431 ;  Packard  v.  Windholz,  88  App.  Div.  365  (84  N.  Y. 
Supp.  %Q(S). 

3.  The  negotiable  instruments  law  defines  what  constitutes 
an  accommodation  maker,  and  specifies  how  negotiable  instru- 
ments may  be  discharged ;  the  sections  thereon  being  as  follows : 

**An  accommodation  party  is  one  who  has  signed  the  instru- 
ment as  maker,  drawer,  acceptor,  or  indorser,  without  receiving 
value  therefor,  and   for  the  purpose  of  lending  his  name  to 
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some  other  person.  Such  person  is  liable  on  tlie  instruin«fit  to  a 
liolder  for  value,  notwithstanding  such  holder  at  the  time  of 
taking  the  instrument  knew  liim  to  be  only  an  accommodation 
party'':  B.  &  C.  Comp.  §4431. 

*'A  negotiable  instrument  is  discharged  (1)  by  payment  in 
due  course  by  or  on  l)ehalf  of  the  principal  debtor;  (2)  by  pay- 
ment in  due  course  by  the  party  accommodated,  where  the  in- 
strument is  made  or  accepted  for  accommodation;  (3)  by  the 
intentional  cancellation  thereof  by  the  holder;  (4)  by  any  other 
act  which  will  discharge  a  simple  contract  for  the  payment  of 
money;  (5)  when  the  principal  debtor  becomes  the  holder  of 
the  instnmient  at  or  after  the  maturity  in  his  own  right'' :  B.  & 
V.  Com  p.  §  4521. 

^'A  person  secondarily  liable  on  the  instrument  is  discharged 
(1)  by  any  act  which  discharges  the  instrument;  (2)  by  the 
intentional  cancellation  of  his  signature  by  the  holder;  (3)  by 
the  discharge  of  a  prior  party;  (4)  by  a  valid  tender  of  pay- 
ment made  by  a  prior  party;  (5)  by  a  release  of  the  principal 
debtor,  unless  the  holder's  right  of  recourse  against  the  party 
secondarily  liable  is  expressly  reserved:  ((>)  by  any  agreement 
binding  uj)on  the  holder  to  extend  the  time  of  payment,  or  to 
postpone  the  holder's  right  to  enforce  the  instrument,  unless 
made  with  the  assent  of  the  party  secondarily  liable,  or  unless 
the  right  of  recourse  against  such  party  is  expressly  reserved": 
B.  &  C.  Comp.  §  4522. 

"The  person  'primarily'  liable  on  an  instrument  is  the  person 
who  bv  the  terms  of  the  instrument  is  absolutely  required  to  pay 
the  same" :  B.  &  C.  Comp.  g  4592. 

These  sections,  as  quoted,  with  the  exception  of  the  clause 
"imless  made  with  the  assent  of  the  party  secondarily  liable" 
(Section  4522),  are  identical  with  the  language  used  in  the 
New  York  act  on  the  subject:  2  Bev.  St.  X.  Y.  (Birdseye  Ed.) 
11)01,  pp.  24(>6,  2472,  24H4,  SS  'L  '">'">.  ^00,  201.  After  the  adop- 
tion of  this  act  in  that  state,  the  same  questions  raised  here 
were  urged  there,  in  the  case  of  Nationnl  Citizens'  Bank  v. 
roplitz,  178  X.  Y.  4G6  (71  X.  E.  1),  but  the  Court  of  Appeals, 
finding  the  cause  must  be  reversed  on  the  ground  that  a  sufficient 
consideration  for  the  extension  of  the  time  of  payment  had  not 
been  alleged,  declined  to  pass  on  the  effect  of  the  new  act,  though, 
when  the  case  was  theretofore  considered  by  the  Appellate 
Division  of  the  Sui)Teme  Court   (81   App.  Div.  593:  81  X.  Y. 
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Supp.  422),  it  was  determined  that  under  the  new  law  an  ac- 
commodation maker  was  primarily  liable,  notwithstanding  any 
knowledge  the  holder  of  the  instrument  might  have  had  as  to 
his  relationship  with  the  principal.  While  this  act  has  been 
adopted  in  practically  the  same  form  in  other  states,  its  effect 
upon  the  law  prevailing  prior  to  its  enactment  does  not  appear 
to  have  been  passed  upon  by  the  courts;  but  the  authors  of  a 
very  recent  work,  in  discussing  the  New  York  statijte,  after 
pointing  out  that  it  only  provides  for  the  discharge  of  a  person 
secondarily  liable,  that  a  person  is  primarily  liable  who  by  the 
terms  of  the  instrument  is  absolutely  required  to  pay  it,  and  that 
all  others  are  secondarily  liable,  make  the  following  observation : 
**It  would  seem  to  follow  that  the  statute  has  disposed  of  the 
conflict  of  authority  upon  this  question  by  holding  the  accom- 
modation acceptor  or  maker  to  his  apparent  engagement  as  a 
principal  debtor,  and  making  him  liable  notwithstanding  an 
indulgence  given  to  the  indorser  or  drawer  for  whose  benefit 
he  became  a  party  to  the  instrument":  Eaton  &  Gilbert,  Com. 
Paper,  §  123/. 

What  is  expressed  in  an  act  is  deemed  exclusive,  when  it  is 
creative,  or  in  derogation  of  some  existing  law,  or  of  some  of 
the  provisions  of  a  particular  act:  2  Sutherland,  Stat.  Const. 
(Lewis'  2  ed.),  §491.  It  is  indicated  in  the  title  of  the  act 
under  consideration  that  its  purpose  is  "to  establish  a  law  uni- 
form with  the  laws  of  other  states  on  that  subject."  Inasmuch 
as  the  enactments  relating  to  negotiable  instruments  differed  in 
the  various  states,  and  as  the  decisions  interpreting  both  the 
common-law  and  legislative  provisions  were  far  from  being 
harmonious,  it  must  be  inferred,  from  the  language  constituting 
the  title  of  the  act,  that  it  was  intended  to  provide  a  complete 
and  comprehensive  law  on  this  subject;  and  since  it  defines  an 
accommodation  maker,  making  him  primarily  liable,  and  in  one 
section  designates  how  negotiable  instruments  may  be  discharged, 
but  contains  no  provision  whereby  a  person  primarily  liable  can 
be  released,  except  by  payment,  etc.,  and  in  the  section  follow- 
ing specifies  the  manner  in  which  persons  secondarily  liable  may 
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be  relieved  of  responsibility  on  such  instrument,  it  follows  that 
the  immunities  indicated  there  were  intended  to  exclude  all  ex- 
ceptions not  contained  therein,  under  the  familiar  maxim: 
"Expressio  unms  est  exclusio  cUterius/'  It  is,  therefore,  clear, 
under  the  well-settled  rules  governing  the  construction  of  stat- 
utes, that  when  this  act,  which,  in  eifect,  declares  that  all  per- 
sons signing  a  negotiable  instrument  shall  be  liable,  whether 
executed  for  a  valuable  consideration  or  as  an  accommodation 
maker,  and  then  specifies  the  particular  manner  in  which  nego- 
tiable instruments  may  be  discharged,  designating,  as  an  excep- 
tion thereto,  that,  when  the  liability  is  secondary,  it  may  be 
avoided  by  any  valid  agreement  extending  the  time  of  payment, 
etc.,  without  such  person^s  consent,  was  passed,  it  was  the  inten- 
tion of  the  legislative  assembly  to  make  such  provisions  exclusive 
of  all  others.  We  are  of  the  opinion  that  the  Negotiable  Instru- 
ments Act  substitutes  its  provisions  for  the  former  law,  as  rec- 
ognized by  this  court  prior  to  1899. 

It  follows  that  plaintiflfe  were  entitled  to  the  instruction  asked, 
and  the  court  erred  in  charging  the  jury  to  the  efiPect  that  the 
agreement  for  the  extention  of  the  time  of  pa3rment  of  the  note, 
if  proved  as  alleged,  would  preclude  a  recovery  against  Lyons. 
The  judgment  appealed  from  should,  accordingly,  be  reversed, 
and  the  cause  remanded  for  proceedings  not  inconsistent  with 
this  opinion.  Reyebsbd. 


Arsrued  13  February,  decided  26  March,  1907. 
BAINES  r.  COOS  BAY  KAVIGATiaK  CO. 

89  Pac.   371. 

Validity  of  Compbomisb  Aorebment — Consideration  for  Note. 

1.  Under  the  general  rule  that  voluntary  compromise  settlements  of 
disputed  claims  will  be  sustained  where  they  are  made  with  mutual  knowl- 
edgre  of  the  facts,  and  in  erood  faith  to  avoid  litigratlon,  a  court  will  not 
inquire  Into  the  validity  of  a  lien  to  avoid  the  foreclosure  of  which  the  presl* 
dent  and  general  manager  of  the  corporation  against  which  it  was  filed 
gave  the  corporate  note.  The  note  being  for  less  than  the  sum  claimed^ 
and  the  lien  having  been  released,  there  was  a  sufficient  consideration. 

AFPEAii — Subsequent  Appeals — Law  op  Case. 

2.  Where  the  testimony  on  an  issue  is  substantially  the  same  as  that 
given  at  a  former  trial,  the  conclusion  reached  in  regard  to  it  on  such 
former  trial  is  the  law  of  the  case. 
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EviDBNCB — ^Documentary  Evidbnch — ^Books  of  Account — Sblf  Serving 

DBCI«ARATI0N8. 

3.  In  an  action  on  notes  of  a  corporation,  entries  in  the  company's  book 
of  bills  payable  as  to  the  notes,  which  were  made  after  the  notes  were 
executed,  and  by  a  person  who  did  not  appear  as  a  witness,  wore  not 
admissible  to  affect  their  validity  if  the  payee  had  no  knowledgre  of  th^' 
entries  and  had  not  assented  to  them,  althouarh  alluded  to  in  testimony 
taken  at  a  former  trial  and  read  by  plaintiff. 

Trial — ^Unanswered  Question — Statement  op  Expected  Answer. 

4.  Where  the  form  of  a  question  to  which  objection  is  made  does  not 
disclose  the  answer  expected,  and  no  statement  on  that  pCint  is  made  by 
counsel,  the  action  of  the  court  in  sustaininfir  such  objection  is  not  reviow- 
able,  since  no  error  appears  in  the  record. 

Instructions — ^Requests — General  Charge. 

6.  Refusal  to  srive  requested  instructions  Is  not  error  where  the  law 
appMcable  to  the  facts  involved  is  giyen  fully  In  the  general  charge. 

Prom  Coos:  James  W.  Hamilton^  Judge. 

Action  by  W.  E.  Baines  (W.  U.  Douglas,  administrator,  sub- 
stituted) against  the  Coos  Bay,  Roseburg  &  Eastern  Bailroad  & 
Xavigation  Co.  and  others.  Judgment  for  plaintiff,  and  de- 
fendant railroad  and  navigation  company  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Coke  £ 
Seabrook  and  Williams,  Wood  &  Linthicum,  with  an  oral  argu- 
ment by  Mr.  John  Couch  Flanders, 

For  respondent  there  was  a  brief  with  oral  arguments  by 
Mr.  Edward  Hyers  Watson  and  Mr.  Thomas  Sumner  Minot. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  defendant  the  Coos  Bay,  Roseburg 
&  Eastern  Railroad  &  Navigation  Co.,  a  corporation,  from  a 
judgment  rendered  against  it  and  one  R.  A.  Graham  in  favor 
of  W.  E.  Baines  for  $11,432.33,  the  amount  of  two  promissory 
notes,  and  the  further  sum  of  $1,000  as  attorney's  fees.  After 
the  appeal  was  perfected,  Baines  died,  and  W.  U.  Douglas,  the 
administrator  of  the  decedent's  estate  in  Oregon,  was,  by  order 
of  court,  substituted  as  palintiff.  The  facts  involved  are  de- 
tailed in  a  former  opinion  of  this  court:  Baines  v.  Coos  Bay 
Nav.  Co.  41  Or.  135  (68  Pac.  397). 

1.  It  is  contended  by  appellant's  counsel  that  an  error  was 

49  Or. 18 


194  Bainbs  v.  Coos  Bay  Navigation  Co.      [49  Or. 

committed  in  denying  their  request  for  a  directed  verdict  in 
favor  of  their  client,  based  on  the  grounds  that  the  testimony 
introduced  at  the  trial  failed  to  show  that  any  consideration 
existed  for  the  giving  of  the  notes  sued  upon,  or  that  the  de- 
fendant Graham  was  authorized  to  execute  such  instruments 
on  behalf  of  the  railroad  company.  Considering  these  legal  prin- 
ciples in  the  order  in  which  they  are  stated,  the  l)ill  of  excep- 
tions shows  that  Baines,  on  April  3,  1894,  to  secure  the  payment 
of  $12,750,  which  sum  he  claimed  to  be  due  him  for  labor  per- 
formed fdr  the  corporation,  filed  against  its  property  a  lien, 
and  was  about  to  begin  a  suit  for  the  foreclosure  thereof,  to  pre- 
vent which  Graham,  the  general  manager  of  the  company  and 
the  legal  owner  of  all  its  capital  stock,  except  six  shares  that  had 
been  delivered  to  the  several  directors  of  the  corporation  to  hold 
in  trust  for  him,  compromised  the  claim,  April  18,  1894,  by 
executing  to  Baines,  on  its  behalf,  two  promissory  notes  of 
$4,000  each,  payable  in  12  and  18  months,  resi)ectively,  and 
guaranteed  the  payment  thereof.  It  is  argued  that  the  pre- 
tended lien  contained  a  lumping  demand,  including  items  for 
which  the  statute  imposes  no  charge  on  specific  property,  and, 
this  being  so,  no  consideration  existed  for  the  making  of  the 
notes.  A  copy  of  the  lien  notice  mentioned  was  offered  in  evi- 
dence, but  whether  or  not  it  is  subject  to  the  objection  now 
insisted  upon  is  not  deemed  necessary  to  a  decision  herein,  for 
the  claim  evidently  represented  what  Baines  and  Graham  be- 
lieved to  be  a  valid  demand  against  the  corporation,  and  could 
l)e  enforced  by  a  suit  instituted  for  that  purpose. 

The  law,  in  order  to  promote  the  peace  of  society,  encourages 
the  voluntary  settlement  of  claims  that  are  doubtful,  when  made 
in  good  faith,  with  a  full  disclosure  of  all  the  fact^,  and  with 
reasonable  grounds  of  belief  that  the  validity  of  the  demand 
could  be  sustained  in  an  action  or  a  suit  instituted  for  that  pur- 
pose, and  such  adjustment,  when  consummated  by  the  parties, 
will  not  be  disturbed  for  ordinary  mistakes  of  law  or  fact, 
though  the  agreement  may  not  have  been  what  a  court  would 
have  adjudged,  if  the  matter  had  been  regularly  submitted  to  and 
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decidiHl  by  it:  8  Cyc.  505;  Wells  v.  Nejf,  14  Or.  66  (12  Pac. 
84,  88)  ;  Smitk  v.  Farra,  21  Or.  395  (28  Pac.  241 :  20  L.  K.  A. 
115) ;  Sing  On  v.  Brawn,  44  Or.  11  (74  Pac.  207).  The  com- 
promise adverted  to  aiforded  a  sufficient  consideration  for  the 
jEriving  of  the  notes  in  settlement  of  the  claim  that  was  filed  as 
a  lien. 

2.  The  implied  right  of  Graham  to  execute  on  behalf  of  the 
corporation  promissory  notes  in  settling  urgent  demands  against 
it  has  heretofore  been  considered  in  giving  an  instruction  to 
find  for  the  defendant  on  the  ground  that  the  evidence  as  to  his 
authority  was  insufficient  to  submit  the  cause  to  the  jury  {Baines 
V.  Coos  Bay  Nav.  Co.  45  Or.  307:  77  Pac.  400),  and  as  the  tes- 
timony admitted  at  the  trial  herein,  on  this  branch  of  the  in- 
quiry, is  substantially  the  same  as  that  given  at  the  former 
hearing,  the  conclusion  there  reached  has  become  the  law  of 
the  case:  Thompson  v.  Hawley,  16  Or.  251  (19  Pac.  84) ;  Ap- 
plegatc  v.  Dowelh  17  Or.  299  (20  Pac.  429);  Kane  v.  Rippey, 
22  Or.  290  (23  Pac.  180) ;  Portland  Trust  Co,  v.  Coulter,  23  Or. 
131  (31  Pac.  280);  Stager  v.  Troy  Laundry  Co,  41  Or.  141 
(68  Pac.  405). 

3.  F.  A.  Laise,  a  bookkeeper,  testified,  as  a  witness  for  the 
corporation,  tliat  he  was  employed  by  it  and  had  in  his  pos- 
session its  l)ook  of  bills  payable,  showing  what  promissory  notes 
liad  been  issued  by  it,  whereupon  pages  1  and  2  thereof  were 
offered  in  evidence.  An  objection  thereto  having  been  made  on 
the  ground  that  the  writing  referred  to  was  irrelevant  and  im- 
material, the  defendants'  counsel  stated  that  the  pages  mentioned 
related  to  the  notes  specified  in  the  complaint,  and  also  to  two 
drafts  of  $2,000*  each,  which,  considered  in  connection  with 
Bainos'  testimony  respecting  a  promissory  note  for  $2,715.02, 
executed  to  him  by  Graham,  disclosed  the  manner  in  which  the 
corporation  treated  such  commercial  paper.  Baines'  counsel 
further  objected  on  the  ground  that  the  evidence  offered  was 
incompetent,  and  tliat  no  testimony  had  been  introduced  tending 
to  show  that  their  client  had  any  knowledge  of  the  entries  men- 
tioned or  that  he  had  assented  thereto,  which  objection  having 
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been  sustained,  an  exception  was  reserved.  The  evidence  so 
offeted  is  not  specified  in  the  bill  of  exce])tions  with  such  par- 
ticularity as  to  enable  us  to  identify  the  pages  with  certainty, 
but  we  understand  them  to  be  indicated  as  "Defendants'  Exhibit 
H,''  which  relates  to  the  settlement  of  the  alleged  lien,  shows 
the  execution  of  the  notes  set  out  in  the  complaint,  and  the 
drawing  of  two  bills  of  exchange  on  the  First  National  Bank  of 
Roseburg  in  favor  of  Baines  for  $2,000  each,  payable  in  four 
and  six  months,  respectively,  which  latter  drafts  he  testified 
were  given  him  in  payment  of  an  account  against  Graham  in- 
dividually. The  exhibit  offered  contains  entries  which  purport 
to  have  been  made  in  May,  1894,  to  the  effect  that  the  notes 
specified,  which  are  dated  April  18  of  that  year,  were  not  nego- 
tiable, should  not  be  hypothecated,  and  would  become  void  if 
the  bonds  of  the  corporation  were  not  sold  in  a  year;  that  the 
bills  of  exchange  were  to  he  paid;  states  that  the  settlement  of 
Baines'  claim  of  $12,000  extinguished  a  note  of  $2,716.02  and  a 
voucher  for  $553.03,  and  also  contains  the  following  memo- 
randum :  "Originally  $11,888.20,  Jany.  27,  1892.''  The  object 
sought  to  be  accomplished  by  the  introduction  in  evidence  of  the 
pages  mentioned  was  to  show,  if  possible,  tha{  Baines'  alleged 
lien  was  a  demand  against  Graham  only,  which,  without  any 
authority  therefor  from  the  corporation,  he  settled  by  giving 
what  purported  to  be  its  negotiable  paper.  The  bookkeeper  who 
identified  the  corporation's  book  of  bills  payable  did  not  enter 
the  statements  adverted  to,  and  as  they  purport  to  have  been 
made  after  the  execution  of  the  notes  sued  upon,  if  the  validity 
of  the  commercial  paper  was  thus  attempted  to  be  impaired^ 
Baines  would  not  be  affected  thereby,  unless  he  had  knowledge 
of  the  entries  and  assented  thereto,  which  fact  is  denied  in 
the  objection  interposed,  in  sustaining  which  no  error  was 
committed. 

4.  The  bookkeeper,  referring  to  other  books  of  the  corpora- 
tion, further  testified  that,  though  the  entries  noted  therein 
were  primarily  railroad  accounts,  they  contained  memoranda  of 
the  business  transacted  bv  Graham  and  also  by  the  Beaver  Hill 
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Coal  Co.,  a  corporation,  stating  that  such  records  disclosed  that 
the  cash  accounts  of  the  parties  named  had  been  commingled. 
He  was  thea  directed  by  defendant's  counsel  as  follows: 

"You  may  state  from  those  books  what  payments  appear  there 
to  have  been  made  on  the  notes  in  question,  Mr.  Laise.*' 

To  which  he  replied: 

'*0n  cashbook,  folio  67,  there  appears  an  entry  of  July  17, 
1895,  Check  No.  638  was  paid  to  Mr.  Baines,  amount  $500,  to 
apply  on  twelve  months^  note  of  $4,000. 

Q.  From  the  entry  in  this  cashbook  or  from  the  books  of  ac- 
count, as  they  were  then,  is  there  any  way  a  bookkeeper  can 
ascertain  whose  funds  made  that  payment?" 

An  objection  to  the  question,  on  the  ground  that  it  was  irrele- 
vant and  incompetent,  having  been  sustained,  an  exception  was 
allowed,  and  it  is  contended  by  defendants'  counsel  that  an  error 
was  thus  committed.  No  statement  appears  in  the  .bill  of  ex- 
ceptions as  to  what  answer  was  reasonably  expected  from  the 
witness  in  response  to  the  question  asked.  If  the  bookkeeper 
could  have  testified  that  it  was  Graham^s  money  which  was  used 
to  make  the  payment  on  Baines'  note,  it  was  incumbent  on  de- 
fendants' counsel  to  make  a  statement  to  that  effect  to  the 
court,  because  the  form  of  the  question  does  not  disclose  the 
answer  which  might  be  expected :  State  v.  Savage,  36  Or.  191, 
209  (60  Pac.  610,  61  Pac.  1128).  If,  however,  Laifie  could  not 
have  said,  from  an  inspection  of  the  books,  whose  money  was 
used  for  the  purpose  indicated,  and  it  was  desired  by  such  means 
to  contradict  any  testimony  that  had  been  given  by  Baines  as 
to  the  party  making  the  payment  which  had  been  indorsed  on 
one  of  his  notes,  a  statement  to  that  effect  was  also  necessary 
for  the  reason  specified,  if  it  be  assumed  that  such  negative  tes- 
timony could  be  used  to  controvert  the  positive  declaration  of  a 
witness.  In  the  absence  of  a  statement  of  the  testimony  reason- 
ably to  be  expected  from  the  witness  in  answer  to  the  question 
asked,  no  error  was  committed  as  alleged. 

Baines^  counsel,  without  objection,  read  to  the  jury  the  tes- 
timony of  F.  J.  De  Neveu,  given  at  a  former  trial  of  this  cause, 
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from  which  it  appeared  that  Exhibit  H,  hereinbefore  considered, 
was  in  the  handwriting  of  one  J.  B.  Hassett,  and,  though  alluded 
to  l)y  the  witness,  all  reference  thereto  was  omitted  from  his 
testimon.v.  Tlie  defendants'  counsel  tliereupon  offered  the  ex- 
hibit in  evidence,  stating  that  it  tended  to  support  the  allega- 
tions of  the  answer  and  showed  the  dealings  l)etween  Baines  and 
Graham,  but,  the  exhibit  having  been  excluded,  an  exception  was 
allowed,  and  it  is  claimed  that  the  action  of  the  court  in  this 
respect  was  erroneous.  Tliough  the  exhibit  constituted  a  part 
of  the  evidence  read  to  the  jury,  it  was  evidently  not  made  at 
the  time  Baines'  notes  were  executed,  nor  by  any  person  wMio 
appeared  as  a  witness  so  he  could  have  explained  the  memo- 
randa, and  as  the  writing  may  have  been  subsequently  prepared 
to  defeat  a  recovery  on  the  notes,  and  it  did  not  appear  that 
Baines  had  knowledge  thereof  or  assented  thereto  at  any  time, 
we  do  not  think  any  error  was  committed  in  excluding  such 
evidence. 

An  exception  was  saved  to  the  court's  refusal  to  give  the 
following  instruction: 

"If  you  find  the  consideration  of  the  execution  of  the  notes 
in  question  was  the  cancellation  of  the  mechanic's  lien  which 
plaintiff  had  filed  on  the  railroad  of  the  defendant,  your  verdict 
must  be  for  the  defendant,  as  the  lien  so  filed  by  plaintiff  was 
invalid,  and  was  not  a  charge  or  incumbrance  upon  the  property 
of  the  defendant.'^ 

It  is  maintained  by  api)ellant's  counsel  that  an  error  was 
eonmiitted  in  this  respect.  What  has  heretofore  been  said  in 
relation  to  the  consideration  of  the  notes  sued  upon  is  decisive 
of  the  question  here  presented,  for,  though  the  alleged  lien  may 
have  been  invalid,  if  a  full  disclosure  of  all  the  facts  involved 
was  made  and  the  parties  honestly  believed  that  the  claim  could 
have  been  sustained  in  a  suit  to  foreclose  the  lien,  the  settlement 
reached  cannot  be  disturbed,  and,  as  the  instruction  requested 
did  not  contain  any  of  these  conditions,  no  error  was  committed 
in  refusing  to  give  it. 

5.  Exceptions  were  taken  by  defendants'  counsel  to  the  court's 
refusal  to  give  two  other  instructions  which  they  reijuested,  but. 


Mar.  1907]  Warner  v.  De  Armond.  199 

as  the  general  charge  fully  explained  to  the  jury  the  law  appli- 
cable to  the  facts  involved,  we  think  no  error  was  committed  as 
alleged. 

It  follows  from  these  considerations  that  the  judgment  should 
be  affirmed,  and  it  is  so  ordered.  Affirmed. 


Arsrued  31  January,  decided  26  March,  rehearing  denied  z3  July.  1907. 

WABNEB  f .  De  ABMOND. 

89  Pac.  373.  90  Pac.  1113. 

ABATBMBNT DEFBCT   OF   PARTIK8. 

1.  Where  an  action  against  several  persons  alleged  to  be  partners  is 
for  a  tort,  it  is  no  ground  for  abatement  of  the  action  that  one  of  the 
defendants  Is  not  a  member  of  the  Arm,  or  that  one  of  the  members  of 
the  firm  is  not  made  a  defendant 

MA8TKR  AND  SERVANT CONTRIBUTORY  NBOLIGBNCB EVIDENCE. 

2.  A  nonsuit  on  the  ground  of  contributory  negligence  in  an  action  for 
injury  to  an  employee  in  a  sawmill  while  replacing  a  belt  on  a  moving 
pulley  by  the  catching  of  his  clothing  on  bolts  projecting  from  the  sides 
of  the  pulley  so  far  as  to  be  liable  to  catch  one's  clothing,  is  properly 
refused  where  there  was  evidence  that  pulleys  were  usually  constructed  so 
that  the  bolts  did  not  thus  project,  that  it  was  customary  and  proper  in 
this  class  of  sawmills  to  replace  belts  on  revolving  pulleys  of  such  char- 
acter, that  there  was  no  particular  danger  In  doing  so  if  the  pulley  were 
properly  constructed,  that  the  employee  had  no  knowledge  of  the  defect, 
and  that  in  putting  on  the  belt  he  was  discharging  the  duties  usually 
required  and  expected  of  an  employee  In  his  situation. 

Personal  Injuries — Evidence  as  to  Existence  and  Number  of  Plain- 
tiff's Family  Not  Harmusbs.* 

3.  In  a  personal  injury  case  evidence  that  plaintilT  had  a  family,  con- 
sisting of  a  wife  and  children,  is  irrelevant  and  improper,  and  the  error  is 
not  rendered  harmless  by  the  statement  of  the  court,  on  overruling  an 
objection  to  the  evidence,  that  plaintilT  could  not  recover  anything  by 
reason  of  his  having  a  family,  but  that  the  evidence  was  competent,  as 
showing  the  conditions  which  might  affect  his  mental  feelings,  nothing 
further  In  the  way  of  instructions  or  otherwise  having  been  done  In  regard 
to  the  evidence. 

Master  and  Servant — Liability  for  Using  Inferior  Machinery. 

4.  In  an  action  for  injuries  to  an  employee  in  a  mill,  caused  by  the 
catching  of  his  clothinf  on  bolts  projecting  from  a  revolving  pulley,  it  is 
competent  to  show  that  such  pulleys  are  commonly  used  in  mlUs  of  that 
class,  an  employer  using  machinery  in  common  use  not  being  liable  for  an 
accident  which  might  have  been  prevented  by  the  use  of  different  machin- 
ery, in  the  absence  of  a  stktute  providing  the  kind  and  character  of 
machinery  to  be  used  or  regulating  the  use  thereof. 


•Note. — ^To  the  same  effect  Is  Maynard  v.  Oregon  Railroad  Co.  46  Or.  ir,. 
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From  Joeephine :  Hikro  K.  Hanna,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  against  E.  C.  De  Armond,  E.  L.  De  Armond, 
Hugh  De  Armond,  and  C.  E.  McClane,  alleged  to  be  partners, 
doing  business  under  the  firm  name  and  style  of  E.  C.  De  Ar- 
mond &  Sons,  to  recover  damages  for  a  personal  injury.  The 
complaint,  after  alleging  the  partnership  of  defendants,  averred 
that  on  or  prior  to  May  4,  1904,  they  were  the  owners  of  a 
sawmill,  and  shortly  prior  to  such  date  employed  the  plaintiff 
to  perform  labor  and  services  as  a  millwright  in  repairing  the 
carriage  therein;  that  at  the  time  of  the  employment  defend- 
ants represented  to  plaintiflE  that  the  mill  was  otherwise  in  com- 
plete repair  and  good  running  order,  in  consequence  of  which  he 
made  no  inspection  of  the  other  machinery  or  fittings ;  that  after 
the  work  on  the  carriage  had  been  completed  plaintiff  remained 
in  defendants'  employ  at  their  request  to  assist  generally  in  start- 
ing the  mill  and  making  such  additional  alterations  or  repairs 
as  might  be  necessary;  that  after  the  mill  had  been  started  and 
while  plaintiff  was  so  employed,  it  became  and  was  his  duty  to 
replace  a  belt  on  a  pulley  running  at  a  speed  of  from  1,200  to 
1,400  revolutions  per  minute,  and  while  so  engaged,  and  with- 
out any  fault  or  negligence  on  his  part,  his  clothing  became  en- 
tangled on  certain  bolts  projecting  from  such  pulley,  whereby 
his  left  arm  was  torn  from  the  body  at  the  elbow  joint;  that 
such  pulley  was  made  of  wood  and  was  fastened  together  with 
bolts  running  through  from  side  to  side;  that  in  constructing  the 
same  the  defendants  negligently  and  carelessly  caused  and  per- 
mitted such  bolts  to  project  a  distance  of  two  or  three  inches, 
which  projections  could  not  be  observed  while  the  pulley  was 
revolving  at  the  usual  rate  of  speed,  and  was  highly  dangerous 
to  persons  working  about  such  pulley  or  eipployed  in  replacing 
a  belt  thereon  in  the  manner  required  in  the  operation  of  the 
mill;  that  plaintiff  had  no  notice  or  knowledge  of  the  manner 
in  which  the  pulley  was  constructed  or  the  danger  of  such  pro- 
jecting bolts;  that  defendants  had  full  knowledge  of  the  con- 
dition of  such  pulley,  but  failed  and  neglected  to  warn  plaintiff 
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thereof.  The  defendants  answered  by  way  of  abatement  that 
C.  E.  McClane  was  not  a  member  of  the  firm  of  E.  C.  De  Ar- 
mond &  Sons,  but  that  Mary  MeClane  was  such  partner.  A 
demurrer  to  this  plea  was  sustained  and  the  defendants  E.  C. 
De  Armond,  R.  L.  De  Armond,  and  Hugh  De  Armond  answered 
jointly,  denying  the  negligence  charged  in  the  complaint  and 
setting  up  as  a  defense  contributory  negligence  on  the  part  of 
the  plaintiff.  The  defendant  C.  E.  McClane  denied  that  he  was 
a  partner  in  the  firm  of  E.  C.  De  Armond  &  Sons,  or  in  any 
way  liable  for  the  injury  to  plaintiff.  Upon  the  issues  thus 
joined  the  cause  was  tried  to  a  jury,  resulting  in  a  verdict  and 
judgment  in  favor  of  plaintiff  and  against  E.  C.  De  Armond, 
R  L.  De  Armond  and  Hugh  De  Armond,  and  they  have  ap- 
pealed. Bbvebsed. 

For  appellants  there  was  a  brief  with  oral  arguments  by 
Mr.  W.  C.  Hale  and  Mr.  Robert  Glenn  Smith. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  E.  D.  Norton. 

Mb.  Chief  Justice  Bean  delivered  the  opinion. 

1.  There  was  no  error  in  sustaining  the  demurrer  to  the  plea 
in  abatement.  This  is  an  action  for  tort,  and  in  such  cases 
partners  are  liable  jointly  and  severally.  The  injured  party  may, 
at  his  election,  proceed  against  all  or  such  a  number  of  the  part- 
ners as  he  may  chT)Ose,  and  it  is  no  defense  that  other  partners 
are  not  joined,  or  that  persons  not  partners  have  been  made 
defendants:  Burdick,  Partnership  (2  ed.),  266;  Story,  Part- 
nership, §  167;  Pomeroy,  Code  Rem.  (4  ed.),  §  208;  Roberts  v. 
Johnson,  58  N.  Y.  613 ;  Mode  v.  Penland,  93  N.  C.  292. 

2.  It  is  claimed  that  the  court  erred  in  overruling  a  motion 
for  nonsuit  based  on  the  contention  that  it  appears  from  the 
complaint  and  the  evidence  that  it  was  such  contributory  negli- 
gence in  the  plaintiff  to  attempt  to  replace  the  belt  while  the 
pulley  was  in  motion  as  will  preclude  a  recovery.  The  evidence 
tended  to  show  that  defendants  were  preparing  to  start  their 
mill  for  the  season^s  work  and  employed  the  plaintiff,  who  is  an 
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experienced  millwright,  to  do  some  repairing  in  and  about  the 
mill  carriage,  and  temporarily  to  assist  generally  in  getting  the 
mill  in  running  order  and  to  work  until  permanent  places  should 
be  assigned  to  the  various  employes.  After  the  repairs  for 
which  he  was  employed  were  completed,  the  mill  was  started^ 
and  plaintiff  assisted  by  direction  of  the  defendants  in  operating 
the  edger,  cut-off  saw,  removing  slabs  and  the  like,  and  "worked 
around  generally,''  but  was  not  assigned  to  any  particular 
work.  While  he  was  so  employed  the  belt  which  furnished  the 
power  for  the  cut-off  saw  slipped  from  the  pulley,  and  he  at- 
tempted to  put  it  on,  which  he  "could  have  done  very  easy^^  if 
the  pulley  had  been  a  smooth  one.  His  clothing  caught  on  the 
projecting  bolts,  and  his  arm  was  drawn  under  the  belt  and  torn 
from  the  body.  The  pulley  was  what  is  known  as  a  wooden  split 
pulley,  each  half  being  made  of  three  pieces  of  wood  nailed  or 
otherwise  fastened  together,  and  having  fastened  thereon  a 
wooden  shoulder  through  which  run  bolts  to  clamp  the  halves- 
together  and  hold  the  pulley  on  the  shaft.  The  bolts  were  not 
countei-sunk,  but  the  ends  were  allowed  to  project  such  a  dis- 
tance from  the  shoulder  that  clothing  or  any  like  substance  com- 
ing in  contact  with  them  while  the  pulley  was  revolving  was- 
hable to  be  caught  and  wound  around  the  shaft.  When  the 
})ulley  was  in  operation  these  bolts  were  not  visible,  and  plaintiff* 
liad  no  knowledge  of  their  existence,  nor  had  he  been  warned 
of  the  dangerous  or  defective  condition  of  the  pulley.  The- 
])laintiff  testified  that  it  w^as  not  usual  in  constructing  such  pul- 
leys to  leave  the  ends  of  the  bolts  so  projecting,  that  it  was 
customary  and  proper  in  mills  of  that  character  to  replace  belts* 
on  revolving  pulleys  of  the  kind  and  character  referred  to,  and 
that  there  was  no  particular  danger  in  doing  so  if  the  pulley 
was  jjroperly  constructed.  There  was,  therefore,  evidence  tend- 
ing to  show  that  the  pulley  in  question  was  negligently  con- 
structed and  operated  by  defendants,  that  plaintiff  had  no  knowl- 
ed<re  or  information  of  its  defective  condition,  that  at  the  time- 
of  his  injury  he  was  in  the  discharge  of  the  duties  usually  re- 
(juin^d  and  expected  of  an  emjiloye  in  his  situation,  and  that  he 
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did  not  act  heedlessly  or  recklessly  in  attempting  to  replace  the 
Ijolt.  Much  of  this  evidence  is  contradicted  and  disputed  by  the 
defendants,  but  its  weight  was  far  the  jury,  and  there  was  no 
error  in  overruling  the  motion  for  a  nonsuit. 

'S.  Upon  the  trial  the  plaintiff  was  allowed  to  testify,  over 
defendants^  objection,  that  he  had  a  family  consisting  of  a  wife 
and  four  children,  the  eldest  of  whom  was  12  years  of  age  and 
the  youngest  2.  This  evidence  had  no  legitimate  bearing  upon 
the  issue  to  be  tried,  was  calculated  to  arouse  the  sympathy 
of  the  jury  and  unduly  increase  the  damages,  and  was,  there- 
fore, irrelevant  and  incompetent.  The  damages  for  a  personal 
injury  must  be  only  such  as  the  plaintiff  himself  has  sustained 
and  in  law  is  not  dependent  in  the  slightest  upon  his  domestic 
relations  or  the  size  of  his  family:  Pennsylvcmia  Co,  v.  Roy, 
102  i:.  S.  451  (2()  L.  ed.  141) ;  Louisville  <&  N.  By,  Co.  v.  Bin- 
ion,  107  Ala.  645  (18  South.  75)  ;  Pittsburg,  etc..  By,  Co.  v. 
Powers,  74  111.  341;  Kansas  Pac,  By.  Co.  v.  Pointer,  9  Kan. 
G20;  Stephens  v.  Hannibal  &  St.  Jo.  By.  Co.  96  Mo.  207  (9  S.  W. 
589:  9  Am.  St.  Rep.  336).  Jn  ruling  upon  the  objection  to  the 
testimony,  the  court  said  that  it  did  not  think  plaintiff  "could 
recover  anything  by  reason  of  his  having  a  family,  that  is, 
having  a  wife  and  family,  he  could  reco\'er  nothing  in  their  be- 
half," but  the  evidence  was  competent  as  showing  the  conditions 
surrounding  the  plaintiff  which  might  affect  his  meiital  feelings, 
Xo  further  allusion  seems  to  liave  Ix'en  made  to  this  testimony. 
It  was  not  withdrawn  from  the  consideration  of  the  jury,  nor 
were  they  instructed  to  disregard  it  in  estimating  the  damages, 
if  any,  to  which  plaintiff  was  entitled,  and  we  do  not  think 
tiiis  court  can  say  that  the  error  in  its  admission  was  harmless, 
nor  that  it  did  not  affect  the  amount  of  the  recovery. 

For  its  admission,  the  judgment  of  the  court  below  must  be 
rever.sod,  and  a  new  trial  ordered.  Reversed. 
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Decided  23  July,  1907. 

On  Motion  for  Rehearing. 

Per  Curiam.  In  view  of  another  trial,  appellant  has  filed 
a  petition  asking  the  court  to  pass  upon  the  sufficiency  of  the 
complaint  and  certain  alleged  errors  based  upon  the  rejection 
of  testimony  and  the  refusal  to  give  requested  instructions. 

The  objection  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  because  it  shows  on  its 
face  that  the  accident  to  the  plaintiff  was  caused  by  his  con- 
tributory negligence,  is  disposed  of  by  what  is  said  in  the  opinion 
on  the  Tuotion  for  a  nonsuit,  and  need  not  further  be  elaborated. 

4.  Testimony  that  the  pulley  which  caused  the  injury  to  the 
plaintiff  was  such  as  is  commonly  and  ordinarily  used  in  saw- 
mills of  the  character  operated  by  defendants  was  competent. 
An  employer  who  uses  machinery  which  is  in  common  use  in 
the  line  of  business  in  which  he  is  engaged  is  not  liable  for  an 
accident  caused  thereby  to  an  employe,  which  might  have  been 
prevented  by  the  use  of  different  machinery,  in  the  absence  of  a 
statute  providing  the  kind  and  character  of  machinery  to  be 
used  or  regulating  the  use  thereof:  Duntley  v.  Inm^n,  42  Or. 
3;U  (70  Pac.  529:  59  L.  R.  A.  785);  Hoffman  v.  American 
Foundry  Co.  18  Wash.  287  (51  Pac.  385). 

The  material  parts  of  the  instructions  refused, were,  it  seems 
to  us,  embodied  in  the  charge  as  given. 

Reversed:  Rehearing  Denied. 


ArRued  16  January,  decided  19  March,  1907- 
MULTNOMAH   COUNTY    r.    WILLAMETTE    TOWINO    CO. 

89  Pac.  389. 

Pleading — ^Ptjrpobk  op  Making  Morb  Definite. 

1.  B.  A  C.  Comp.  I  86,  authorizing:  the  court  to  require  a  pleading  so 
Indefinite  ^hat  the  precise  nature  of  the  chargre  or  defense  is  not  apparent 
to  be  amended,  only  applies  to  a  pleading  containing  a  defective  or  va^o 
statement  of  a  good  cause  of  action  or  defense,  and  to  defects  on  the  face 
of  the  pleading,  and  not  to  matters  omitted  which  the  opposite  party- 
desires  inserted  in  order  to  demur  to  them. 

APPBAii  AFTER  Second  Trial — Reviewing  First  Trial. 

2.  Where  a  new  trial  is  awarded,  errors  committed  on  the  first  trial 
will  not  be  considered  on  appeal  from  the  second  trial. 
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Duty  of  Court  in  Determining  Motion  for  New  Trial. 

3.  The  trial  jud^e  should  grant  a  new  trial,  if  in  his  opinion  the  evi- 
dence is  insufficient  in  law  or  fact  to  support  the  verdict,  or  the  verdict  is 
unjust. 

Appeal — Review — Order  for  New  Trial. 

4.  The  flrranting  of  a  new  trial  is  an  interlocutory  order  involvin^r  the 
merits,  and  is  reviewable  on  an  appeal  from  the  judsrment  on  the  new  trial. 

RaviEwiNO  Order  Granting  New  Trial — ^Discretion  of  Lower  Court. 

6.  OrantinK  a  new  trial  is  within  the  sound  discretion  of  the  court,  and 

will  not  be  disturbed  on  appeal,  where  there  is  a  substantial  conflict  in  the 

testimony  on  essential  facts. 

• 

Bill  of  Bxcbptions — ^Attaching  Evidencb  bt  Reference. 

6.  Where  the  bill  of  exceptions  does  not  include  within  itself  any  part  of 
the  evidence  in  the  case,  but  contains  a  statement  that  the  testimony  and 
certain  documents  designated  as  exhibits  are  annexed  to  and  made  a  part 
of  the  bill,  and  for  the  purpose  of  identification  are  locked  in  several  trunks 
and  delivered  to  the  clerk  of  the  court  with  instructions  to  transmit  them 
to  the  clerk  of  the  appellate  court,  neither  the  evidence  nor  the  exhibits 
being  physically  attached  to  the  bill,  or  certified  or  Identified  by  the  trial 
judge,  such  evidence  and  exhibits  are  not  properly  in  the  record,  and  should 
not  be  considered. 

torts — Shipping — Joint  aNd  Several  Liability. 

7.  If  an  Ihjury  to  a  bridge  by  a  Da.«<.s1n«  vessel  is  caused  by  negligence 
In  undertaking  th6  voyage  under  the  circumstances,  and  that  negligence  was 
the  proximate  cause  of  the  injury,  all  persons  controlling  or  participating 
in  the  voyage  will  be  Jointly  and  severally  liable;  but  if  the  injury  was 
due  to  negligent  navigation  after  the  voyage  was  begun,  those  concerned 
in  the  navigation  will  be  alone  liable. 

Shipping — Charter — Liability  for  Management  of  Vessel. 

8.  A  chartelr  party  which  leaves  the  vessel  in  charge  of  a  master  em- 
ployed by  the  owners,  who  are  to  furnish  a  full  complement  of  men.  provide 
provisions,  pay  expenses  (except  fuel,  port  charges,  expenses  of  loading 
and  the  like),  is  not  a  demise  of  the  vessel,  but  a  freighting  contract,  and 
the  charterer  is  not  liable  for  the  acts  of  the  officers  and  crew  in  the  man- 
agement of  the  vessel. 

APPEAL^ — ^Weight  of  Conflicting  Evidence — ^New  Trial. 

9.  A  consideration  of  the  evidence  satisfies  the  court  that  the  weight 
of  the  testimony  in  this  case  was  not  so  clearly  In  plaintiff's  favor  as  to 
Justify  the  conclusion  that  the  trial  court  erred  in  granting  defendants  a 
new  trial. 

Negligenc»<— Proofs  Permissible  Under  General  Denials. 

10.  In  actions  for  damages  caused  by  negligence,  though  caused  by  a 
vessel,  defendants  can  show  under  a  general  denial  that  the  acts  causing 
the  injury  were  done  by  persons  for  whose  negligenbe  they  were  not  liable, 
this  being  a  denial  of  a  merely  evidentiary  matter  and  not  of  the  cause 
of  action.  This  right  based  on  the  denials  is  not  affected  by  the  fact  that 
affirmative  defenses  stating  the  negligence  of  such  other  persons  were 
rejected  by  the  court  on  motions  and  demurrers. 

Pleading — ^Rulb  as  to  Proof  Under  General  Denials. 

11.  Any  tauct  which  in  effect  admits  the  cause  of  action,  but  attempts 
to  avoid  its  force  and  effect,  must  be  affirmatively  pleaded;  but  evidence 
which  controverts  facts  necessary  to  be  proved  by  plaintiff  may  be  shown 
under  a  general  denial. 
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Changing  Venue — Discretion — Review. 

12.  The  rigrht  to  grant  a  changre  of  venue  rests  In  tHe  sound  discretion 
of  the  trial  court,  and  Its  decision  will  not  be  disturbed,  unless  there  is  a 
clear  abuse  of  discretion. 

Jury — Competency  of  Taxpayer  in  Action  Against  His  Coi'nty. 

13.  In  an  act  on  by  or  agralnst  a  county  for  damagres,  a  taxpayer 
thereof  may  be  challengred  by  either  party  for  implied  bias. 

Stipulations — Effect — Challenge  of  Jurors. 

14.  An  oral  stipulation  In  open  court  to  select  the  jury  from  the  Jury 
list,  and  waive  rigrht  to  challengre  for  implied  bias,  does  not  relate  to 
future  trials.  • 

ElviDENCB  Competent  to  Explain  Opponent's  Testimony. 

15.  In  an  action  against  the  charterer  of  a  vessel  to  recover  for  injuries 
to  a  brid^re,  where  defendant  denied  responsibility  for  the  navigation  of 
the  vessel,  evidence  to  show  how  one  of  defendant's  employees  happened 
to  be  on  board  at  the  time  Is  competent. 

RES  Gestae — ^Explanatory  ESvidencb. 

16.  In  an  action  to  recover  for  Injun'  to  a  bridge  by  a  vessel  passing 
througrh  under  its  own  steam,  but  assisted  for  steerlngr  purposes  by  a  tuff- 
boat,  the  defense  by  the  tugboat  company  being  that  the  injury  was  caiise<] 
by  interference  with  the  navigation  of  the  vessel  by  her  captain,  without 
consulting  the  pilot,  testimony  as  to  what  the  captain  of  the  vessel  said  at 
the  time  or  immediately  after  giving  the  order  is  comi>etent  as  a  part  of 
the  rea  gestae. 

Competency  of  Opinion  evidence — Case  Under  CoiNsiDB.<ATiON. 

17.  In  an  action  to  recover  damages  from  a  towing  company  for  negli- 
gently towing  a  vessel  against  a  bridge  Instead  of  through  its  draw  open- 
ing, a  witness  who  had  many  times  passed  through  that  bridge  on  vessels 
under  tow,  had  watched  their  navigation,  and  was  familiar  with  the 
circumstances  of  the  accident  in  question,  having  been  on  the  deck  of  the 
vessel  when  she  struck  the  bridge,  is  competent  to  express  an  opinion  as 
to  how  the  mishap  occurred  and  what  caused  it,  this  being  a  case  where 
a  witness  combines  a  statement  of  what  he  saw  with  a  statement  of  hia 
deduction  therefrom,  which  is  sometimes  permissible. 

Opinion  WrrNESs — Duty  to  Determine  Qualification — ^Discretion. 

18.  The  qualification  of  a  witness  to  express  an  opinion  is  a  question 
of  fact  for  the  trial  judge,  whose  finding  will  not  be  disturbed,  except  for 
abuse  of  discretion. 

Witness — Propriety  and  Scope  of  Cross-Examination. 

19.  It  is  not  proper  cross-examination  to  ask  a  witness  concerning 
matters  stated  In  a  pleading  that  he  had  never  seen  and  was  not  bound 
by.   and  about  which   ho  had  not  been  askr>fl  In  chief. 

Competency  of  Contradictory  Evidence. 

20.  It  is  competent  for  a  party  to  an  action  to  state  what  he  did  in 
reference  to  the  occurrence  In  question  and  when  he  did  it,  as  presentin>; 
his  version  of  the  case  In  opposition  to  the  version  of  the  other  side. 

In  an  action  against  a  lumber  company  to  recover  for  injury  to  a 
bridge  by  a  passing  vessel  chartered  by  defendants,  plaintiff  charged 
defendants  with  participation  in  the  negligent  navigation  of  the  vessel. 
Held,  that  testimony  by  defendants'  manager  that  the  officers  of  the  com- 
pany had  nothing  to  do  with  the  navigation  of  the  vessel,  and  that  his 
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orders  to  the  master  to  take  his  vessel  to  a  dock  beyond  the  bridgre  were 
not  siven  on  the  day  the  attempt  was  made,  was  competent. 

TRiAii — Ordbr   of  Recbtvino  Evidencb — Discretion. 

21.  In  the  trial  of  a  case  a  lar^e  discretion  must  rest  with  the  Judge 
as  to  the  order  of  receivin^r  proof  and  the  examination  of  witnesses,  and 
a  refusal  to  permit  a  plaintiff  to.  read  to  the  Jury  a  paper  identified  by 
defendant  on  cross-examination  will  not  be  reviewed,  as  plaintiff  was 
not  entitled — except  by  permission — to  offer  further  evidence  after  closing 
its  case. 

ARBITRATION    AND    AWARD AWARD    A8    EVIDBNCB — ^PARTICULAR    ISSUBS — 

DITFBRBNT  PARTUS. 

•22.  In  an  action  to  recover  for  injury  to  a  bridge  by  a  passing  vessel 
in  which  the  owners  of  the  vessel  were  not  parties,  an  award  by  arbi- 
trators in  a  controversy  between  the  owners  and  defendant  lumber  com- 
pany, the  charterer,  is  not  admissible  in  evidence;  the  parties  being 
different,  and  the  matter  of  the  award  not  being  the  same  as  that  of  the 
action. 

Trial — ^Dirsctino  Vsrdict  on  Conflicting  E^vronNCE. 

23.  A  trial  judge  acts  clearly  within  his  discretion  in  refusing  to  direct 
a  verdict  where  the  evidence  is  conflicting  as  to  the  actual  occurrences 
and  the  credibility  of  witnesses. 

From  Clackamas:  Thomas  A.  McBride,  Judge. 
Statement  by  Mr.  Chief  Justice  Bean.  ' 

This  is  an  action  to  recover  damages  caused  by  the  steamship 
Almond  Branch  fouling  the  Morrison  Street  Bridge.  The  Al- 
mond Branch  is  an  English  ship  of  3,461  tons  register,  and  was 
in  Portland  under  charter  to  the  Pacific  Export  Lumber  Co, 
On  February  19,  1901,  she  had  taken  part  of  a  cargo  of  lumber 
at  a  dock  south  of  Morrison  Street,  and  her  captain  was  directed 
by  the  charterer  to.  drop  down  to  the  North  Pacific  Lumber  Co.'s 
dock  to  receive  the  remainder.  To  do  so  it  was  necessary  to 
pass  through  the  draws  of  both  the  Madison  and  the  Morrison 
Street  Bridges.  The  river  at  the  time  was  14  feet  above  low 
water,  and  there  was  a  current  of  about  three  miles  an  hour. 
The  captain  requested  the  lumber  company  to  secure,  two  tow- 
l)oats  to  assist  in  taking  the  vessel  through  the  harbor,  but  the 
steamer  Vulcan,  of  which  the  defendant  Mitchell  was  captain, 
telonging  to  the  Willamette  &  Columbia  Eiver  Towing  Co., 
was  the  only  one  available,  and  with  her  lashed  to  the  port  side 
aft  of  the  Almond  Branch  to  assist  in  steering,  the  voyage  was 
begun  with  the  defendant  Emken  as  pilot.  The  vessels  passed 
safely  through  the  draw  of  the  Madison  Street  Bridge,  but,  while 
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backing  through-  the  draw  at  Morrison  Street,  the  Almond 
Branch  fouled  the  bridge  and  injured  it  to  such  an  extent  that 
the  plaintiff  county  was  compelled  to  and  did  pay  out  $5,682.82 
for  necessary  repairs.  This  action  is  brought  by  the  county,  the 
owner  of  the  bridge,  against  the  towing  company,  William 
Mitchell,  captain  of  the  Vulcan,  Harry  Emken,  the  pilot,  and 
the  Pacific  Export  Lumber  Co.,  the  charterer  of  the  Almond 
Branch,  to  recover  treble  the  amount  of  such  damages,  under 
Section  4044,  B.  &  C.  Comp. 

The  complaint  alleges  that  the  defendant  towing  company  as 
a  towing  company,  the  defendant  Emken  as  pilot,  and  defend- 
ant Mitchell  as  captain  of  the  towboat  Vulcan,  took  control  of 
the  Almond  Branch  and  negligently,  carelessly  and  recklessly 
attempted  to  tow  and  navigate  her  from  a  point  south  of  the 
Morrison  Street  Bridge  to  a  point  north  thereof  with  only  one 
small  towboat,  the  Vulcan,  lashed  opposite  her  stem;  that  the 
Vulcan  was  too  small,  and  did  not  have  power  sufficient  safely 
to  handle  the  Almond  Branch,  and  was  carelessly  and  negligently 
lashed  to  the  stern,  instead  of  opposite  the  bow;  that  the  de- 
fendants navigated  the  Vulcan  and  the  Almond  Branch  in  such 
a  reckless,  careless  and  negligent  manner  that  such  vessels 
crashed  into  the  Morrison  Street  Bridge  with  great  force,  in- 
juring and  damaging  the  bridge  as  stated;  that  it  was  gross 
negligence  to  attempt  to  make  the  voyage  at  the  time  with  only 
one  towboat,  and  especially  careless  to  lash  such  boat  to  the  stem 
of  the  Almond  Branch;  that  after  the  voyage  was  begun  the 
defendants  had  great  difficulty  in  getting  the  vessels  in  position 
to  pass  through  the  draw  of  the  Morrison  Street  Bridge,  and  were 
compelled  to  and  did  use  the  steam  power  of  the  Almond  Branch 
in  connection  with  that  of  the  Vulcan  to  navigate  such  vessels 
up  stream  to  get  them  in  position  to  pass  through,  and  could 
have,  without  difficulty,  discontinued  the  Voyage,  but  they  negli- 
gently and  recklessly  proceeded  in  their  hazardous  and  negligent 
emploj'nient  of  attempting  to  tow  the  Almond  Branch  through 
the  draw  with  only  one  towboat;  that  ordinary  care  and  pru- 
dence required  tlie  power  of  two  steamers,  one  lashed  to  the 
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stern^  and  one  to  the  bow  of  the  Almond  Branch,  in  addition 
to  her  own  steam,  to  counteract  the  effect  of  the  current  and 
safely  and  prudently  to  navigate  her  through  the  bridge;  that 
the  defendants  were  guilty  of  gross  negligence  in  failing  to  take 
such  precaution;  that  the  Pacific  Export  Lumber  Co.  employed 
the  other  defendants  to  do  the  acts  set  forth,  with  knowledge 
that  such  acts  were  dangerous  and  liable  to  injure  the  bridge. 
The  towing  company  and  William  Mitchell,  answering  jointly, 
denied  all  the  acts  of  negligence  charged  in  the  complaint,  and 
affirmatiyely  alleged,  in  substance,  that  the  Morrison  Street 
Bridge  was  an  unlawful  obstruction  to  navigation,  and  while 
the  Almond  Branch  was  being  backed  down  through  the  draw 
under  her  own  steam,  which  was  the  ordinary  and  prudent  course 
to  pursue,  her  master  gave  an  order  to  her  engineer  to  go  full 
speed  ahead,  thereby  causing  the  vessel  to  swing  around  and 
strike  the  bridge.  To  this  answer  a  demurrer  was  sustained, 
and  defendants  filed  an  amended  answer,  alleging  substantially 
the  same  facts,  to  which  a' demurrer  was  likewise  sustained.  They 
thereupon  filed  a  second  amended  answer,  denying  all  the  ma- 
terial allegations  of  the  complaint,  and  affirmatively  setting 
forth :  (1)  The  act  of  the  legislature  authorizing  the  construc- 
tion of  the  Morrison  Street  Bridge;  the  location  of  such  bridge 
with  reference  to  the  other  bridges  in  the  harbor;  that  the  bridge 
waa  not  constructed  and  maintained  so  as  not  injuriously  to  im- 
pede and  obstruct  the  free  navigation  of  the  river,  as  required 
by  the  law  authorizing  its  construction;  and  that  such  bridge 
was  and  is  a  hindrance  and  impediment  to  navigation.  (2)  That 
the  Almond  Branch  was  a  vessel  lawfully  navigating  the  waters 
of  the  Willamette  River,  under  the  control  and  in  the  possession 
of  her  master^  who  was  appointed  and  paid  by  the  owners;  that 
the  owners  of  the  vessel,  through  their  agent,  applied  to  the 
defendant  towing  company  for  the  use  of  the  steamboat  Vulcan 
for  the  purpose  of  facilitating  the  steering  of  the  steamship 
through  the  drawbridges  in  the  harbor,  the  Vulcan  and  her  crew 
to  be  under  the  control  of  the  master  and  pilot  of  the  Almond 
Branch  and  subject  to  their  orders;  that  the  towing  company 

40  Ob. 14 
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thereupon  furnished  the  Vulcan,  a  powerful  towboat,  in  good 
condition  and  order  and  properly  equipped  and  manned  for  the 
purpose  and  use  stated;  that  such  boat  was  made  fast  to  the 
steamship  Almond  Branch  by  the  direction  of  her  master,  and 
the  vessels  proceeded  down  stream  stern  foremost,  as  was  pru-' 
dent  and  the  usual  manner  of  navigating  under  such  circum- 
stances, the  Almond  Branch  being  under  her  own  steam,  and 
both  vessels  under  the  control  and  charge  of  the  master  and  pilot 
of  the  Almond  Branchy  whose  orders  were  given  from  the  navi- 
gating bridge;  that  such  vessels  proceeded  safely  through  the 
draw  of  the  Madison  Street  Bridge,  but  in  passing  through  the 
draw  of  the  Morriaon  Street  Bridge,  without  any  fault  or  negli- 
gence on  the  part  of  the  answering  defendants,  or  the  Vulcan, 
or  any  of  her  oflScers  or  crew,  and  while  the  Vulcan  was  under 
the  control  and  direction  of  the  master  of  the  Almond  Branch 
and  obeying  all  orders  given  from  the  bridge  thereof,  the  Almond 
Branch  came  into  collision  with  the  Morrison  Street  Bridge, 
damaging  the  same  to  an  extent  unknown  to  the  defendants,  but 
the  Vulcan  herself  did  no  damage  to  the  bridge,  and  no  act  or 
omission  of  the  Vulcan,  her  officers  or  crew,  contributed  to  the 
collision.  (3)  That  the  river  waa  at  the  time  more  than  10  feet 
above  low  water,  and  Morrison  Street  Bridge  is  so  constructed 
that,  when  the  water  is  above  the  stage  mentioned,  the  current 
is  changeable,  and  it  is  impossible  for  reasonably  skillful  and 
prudent  sailors  and  navigators  to  foresee  a  change  in  the  direc- 
tion of  the  current  through  the  drawbridge  in  advance  of  the 
arrival  of  the  vessel ;  that  due  precaution  had  been  taken  by  the 
master  and  pilot  of  ftie  Almond  Branch  for  her  navigation 
through  the  draw,  and  any  damage  sustained  by  the  plaintiff 
was  caused  solely  by  reason  of  an  unexpected  and  sudden  change 
in  the  current  which  could  not  reasonably  have  been  anticipated 
by  prudent  navigators  and  pilots,  and  such  accident  occurred 
wholly  without  the  fault  of  any  of  the  defendant's  officers.  A 
demurrer  was  sustained  to  that  portion  of  the  answer  setting  up 
that  the  Morrison  Street  Bridge  was  an  unlawful  obstruction  to 
navigation,  and  a  motion  was  interposed  to  make  the  remainder 
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of  the  answer  more  definite  or  to  strike  out  such  answer  as 
frivolous,  immaterial  and  irrelevant.  This  motion  was  overruled, 
and  plaintiff  replied. 

The  defendants  the  lumber  company  and  Emken  each  an- 
swered separately,  denying  and  alleging  substantially  the  same 
matters  jand  facts  as  set  up  in  the  original  answer  of  the  towing 
company  and  Mitchell.  Demurrers  were  sustained  to  these 
answers,  and  amended  answers  filed.  The  lumber  company,  by 
its  amended  answer,  denied  the  negligence  charged  in  the  com- 
plaint; denied  that  it  hired  or  employed  any  of  the  parties  in 
charge  of  the  Ahnond  Branch  or  the  Vulcan  at  the  time  of  the 
accident,  or  in  any  way  controlled  or  directed  tljeir  conduct,  or 
was  responsil)le  for  their  acts;  and  affirmatively  alleged:  (1)  That 
it  was  merely  the  charterer  of  the  Almond  Branch  and  had  no 
control  over  her  navigation,  and  that  it  did  not  employ  the  Vul- 
can or  any  of  its  co-defendants  to  tow  or  pilot  the  vessel  or  assist 
in  any  manner  in  her  navigation,  and  did  not  attempt  to  control 
any  of  them  in  or  about  the  matters  and  things  alleged  in  the 
complaint.  (2)  That  the  Morrison  Street  Bridge  is  not  con- 
structed or  maintained  in  accordance  with  the  act  of  the  legisla- 
ture authorizing  its  construction,  and  is  an  unlawful  hindrance 
and  obstruction  to  navigation,  and  that  the  accident  complained 
of  occurred  solely  on  account  of  the  faulty  construction  of  the 
bridge.  (3)  That  by  reason  of  the  delay  of  the  Almond  Branch, 
due  to  its  collision  with  the  Morrison  Street  Bridge,  on  account 
of  the  faulty  and  improper  construction  of  such  bridge,  the  de- 
fendants and  charterers  of  the  vessel  were  damaged  in  the  sum 
of  $2,793.58,  for  which  it  demands  judgment  against  the  plain- 
tiff. A  demurrer  was  sustained  to  that  part  of  the  answer  set- 
ting up  that  the  Morrison  Street  Bridge  was  an  unlawful  ob- 
struction to  navigation  and  to  the  alleged  counterclaim.  A 
reply  was  filed  to  the  remainder  of  the  answer.  Emken,  by  his 
amended  answer,  denied  the  several  acts  of  negligence  charged 
in  the  complaint,  denied  that  he  undertook  to  or  did  act  as 
pilot  of  the  Almond  Branch  on  the  voyage  referred  to  and  men- 
tioned in  the  complaint,  or  that  he  steered  or  managed  such 
vessel. 
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Upon  the  issues  thus  made,  the  cause  was  tried  before  Judge 
Sears  and  a  jury  in  Multnomah  County,  and  resulted  in  a  ver- 
dict in  favor  of  the  plaintiff.  On  motion  of  the  defendants,  the 
verdict  was  set  aside,  and  a  new  trial  granted  for  insufficiency 
of  evidence  to  justify  the  verdict.  The  place  of  trial  was  there- 
upon changed  to  Clackamas  County,  on  motion  of  the  defend- 
ants, because  of  alleged  prejudice  against  the^l  in  Multnomah 
County,  and  the  cause  was  again  tried  in  Clackamas  County 
before  Judge  McBride  and  a  jury,  resulting  in  a  verdict  in  favor 
of  the  defendants.  Judgment  was  rendered  on  the  verdict,  and 
plaintiff  appeals,  assigning  numerous  errors  which  will  be  re- 
ferred to  in  the  opinion  so  far  as  deemed  important. 

Affibmbd. 

Foi:  appellant  there  was  a  brief  with  an  oral  argument  by 
MK  Ralph  Roloefson  Duniway. 

For  respondents  there  was  a  brief  over  the  names  of  Willidms, 
^Yood  &  Lvnthicum,  John  Couch  Flanders  and  Cake  &  Cake, 
with  oral  arguments  by  Mr.  Flanders  and  Mr.  William  Marion 
Cake. 

Mb.  Chief  Justice  Bean  delivered  the  opinion. 

1.  It  is  claimed  that  it  was  error  to  deny  plaintiff's  motion  to 
make  the  second  amended  answer  of  the  defendants  towing  com- 
pany and  William  Mitchell  more  definite  and  certain.  The 
motion  sets  out  at  length  the  averments  which  counsel  desires 
inserted  in  the  pleading  and  which  he  says  in  his  brief  are  "the 
vital  portions  of  the  two  former  answers,  which  had  been  pur- 
posely cut  out  of  the  second  amended  answer  by  the  defendants, 
to  try  to  keep  said  second  amended  answer  from  being  demurra- 
ble." Where  the  allegations  of  a  pleading  are  so  indefinite  or 
uncertain  that  the  precise  nature  of  the  charge  or  defense  is 
not  apparent,  the  court  may  "require  the  pleading  to  be  made 
more  definite  by  amendment  (Section  86,  B.  &  C.  Comp.) ;  but 
this  remedy  is  only  applicable  when  the  pleading  contains  a 
defective  or  vague  statement  of  a  good  cause  of  action  or  de- 
fense, and  is  designed  to  cure  such  defects  as  appear  upon  the 
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face  of  the  pleading  itself.  It  is  not  the  province  of  the  court 
on  such  a  motion  to  require  the  pleader  to  state  the  evidence 
upon  which  he  relies  or  amend  his  pleading  for  the  purpose  of 
enabling  his  adversary  to  demur :  6  Enc.  PL  &  Pr.  275 ;  Johnson 
V.  Wilcox  Sewing  Machine  Co.  (C.  C.)  25  Fed.  373.  The  mo- 
tion here  was  not  directed  against  vague  or  uncertain  allega- 
tions of  a  pleading,  but  was  to  require  the  defendants  to  insert 
therein  new  and  independent  allegations  prepared  and  framed 
by  their  adversary,  and  we  know  of  no  rule  of  law  authorizing 
or  sanctioning  such  a  practice. 

2.  There  were  many  questions  argued  at  the  hearing  based 
on  alleged  errors  committed  during  the  trial  in  Multnomah 
County ;  but,  as  the  verdict  was  set  aside  and  a  new  trial  awarded, 
such  questions  are  immaterial  on  this  appeal.  The  order  grant- 
ing the  new  trial  left  the  case  as  though  no  trial  had  taken  place 
(Edwards  v.  Edwards,  22  111.  121 ;  Hollenbeck  v.  City  of  Mar- 
shailtown,  62  Iowa,  21 :  17  N.  W.  155),  and  rulings  affecting  the 
previous  trial  become  of  no  consequence. 

3.  But,  it  is  contended  that  it  was  error  to  set  aside  the  ver- 
dict and  grant  a  new  trial.  The  verdict  was  set  aside,  and  the 
new  trial  granted,  under  Section  174,  B.  &  C.  Comp.,  for  in- 
sufficiency of  the  evidence  to  justify  the  verdict.  It  is  not  only 
the  right  but  the  duty  of  a  trial  court,  in  passing  on  applications 
of  this  kind,  to  weigh  the  entire  case,  and,  if  in  its  opinion  the 
verdict  is  against  the  clear  weight  of  the  testimony,  to  grant 
a  new  trial.  The  trial  judge  listens  to  the  evidence,  sees  the  wit- 
nesses, notes  their  appearance  on  the  witness  stand,  is  familiar 
with  the  atmosphere  surrounding  the  case,  and  therefore  has  an 
opportunity  to  ascertain  the  merits  of  the  controversy  and  duly 
to  appreciate  the  weight  and  force  of  every  item  of  evidence, 
and  if,  in  his  judgment,  the  evidence  is  insufficient,  in  point  of 
law  or  fact,  to  support  the  verdict,  or  the  verdict  is  manifestly 
unjust  and  such  as  reasonable  men  would  not  adopt  or  return, 
he  ought  not  to  hesitate  to  set  it  aside  and  grant  a  new  trial. 
This  question  was  so  thoroughly  considered  in  Series  v.  Series, 
35  Or.  289  (57  Pac.  634),  that  it  is  sufficient  merely  to  refer 
to  that  case. 
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4.  The  granting  of  the  new  trial  was  an  interlocutory  order, 
involving  the  merits,  and  is  reviewable  on  this  appeal. 

5.  An  application  for  that  purpose,  however,  is  addressed  to 
the  sound  discretion  of  the  trial  court,  and  its  ruling  will  not 
be  disturbed  by  an  appellate  tribunal,  when  there  appears  to 
have  been  a  substantial  conflict  in  the  testimony  upon  the  essen- 
tial facts:  14  Enc.  PI.  &  Pr.  962;  McCrum  v.  Corby,  15  Kan. 
112.  In  the  very  nature  of  things,  the  judge  who  presides  at 
the  trial  has  a  better  opportunity  to  form  a  just  estimate  of  the 
credibility  of  witnesses,  and  the  weight  to  be  given  their  testi- 
mony, than  an  appellate  court,  which  sees  only  so  much  of  the 
case  as  can  be  reduced  to  writing.  Great  reliance  must  there- 
fore be  placed  upon  his  judgment,  and,  when  he  approves  a  ver- 
dict and  decides  that  there  was  sufficient  evidence  to  support  it, 
his  decision  will  rarely  be  disturbed.  Indeed,  the  records  of  this 
court  show  that  such  decision  almost  invariably  ends  the  con- 
troversy; and  when  the  trial  judge  fails  to  approve  the  findings 
of  the  jury,  and  orders  a  new  trial  for  insufficiency  of  the  evi- 
dence, this  court  must,  for  the  same  reason,  generally,  aocept 
that  as  the  proper  and  logical  conclusion. 

6.  In  this  case  no  part  of  the  evidence  as  given  on  the  trial  is 
embodied  in  the  bill  of  exceptions.  It  contains  simply  a  state- 
ment of  the  rendition  of  the  verdict,  a  copy  of  the  motion  for  a 
new  trial,  a  recital  that  such  motion  was  allowed,  and  the  opinion 
of  the  trial  judge,  without  any  evidence  whatever.  It  is  true 
there  is  a  statement  in  the  bill  that  certain  documentary  evidence 
designated  as  exhibits  and  all  the  oral  testimony  as  reported  and 
transcribed  by  the  official  stenographer  are  annexed  to  and  made 
a  part  of  the  bill  of  exceptions,  and  for  the  purpose  of  identifi- 
cation are  "put  in  a  tin  box  and  locked  in,  and  key  and  box 
and  papers  delivered  to  the  clerk  of  the  court,  with  instructions 
to  transmit  the  same  to  clerk  of  supreme  court,  and  all  said 
exhibits  included  in  said  box  are  hereby  annexed  to  said  bill  of 
exceptions  and  made  a  part  thereof.'^  In  fact,  however,  none  of 
such  evidence  or  exhibits  are  in  any  way  embodied  in,  physically 
attached  to,  or  made  a  part  of,  the  bill  of  exceptions,  or  certified 
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or  identified  by  the  trial  judge.  They  are,  strictly  speaking,  no 
part  of  the  record :  State  v.  Clements,  15  Or.  237  (14  Pac.  410) ; 
y osier  V.  Coos  Bay  Nav.  Co.  40  Or.  305  (63  Pac.  1050). 

7.  But,  waiving  this  point  (although  this  must  not  be  re- 
garded as  a  precedent),  and  looking  into  what  counsel  claims  to 
be  the  testimony,  we  find  the  evidence  conflicting,  but  in  our 
opinion  preponderating  in  favor  of  the  defendants.  The  com- 
plaint charges,  in  substance,  that  it  was  negligence  for  the  de- 
fendants to  attempt  to  move  the  Almond  Branch  through  the 
harbor  of  Portland  at  the  then  stage  of  the  water  with  only  one 
towboat,  and  that  they  were  negligent  in  the  management  of  ^he 
vessel  after  the  voyage  was  commenced,  and  such  negligence  was 
the  proximate  cause  of  the  injury  to  plaintiff's  bridge.  If  thi 
voyage  was  negligent,  or  such  as  reasonably  prudent  men,  fa- 
miliar with  river  navigation,  would  not  have  undertaken,  and 
such  negligence  was  the  proximate  cause  of  the  injury  com- 
plained of,  then  all  persons  controlling  or  participating  in  such 
voyage  would  be  jointly  and  severally  liable,  and  it  would  be  no 
defense  for  one  joint  tort-feasor  that  another  person  was  also 
liable.  If,  however,  the  voyage  was  not  negligent,  and  the  acci- 
dent to  the  bridge  was  caused  by  negligence  in  the  navigation 
after  the  voyage  was  begun,  the  party  or  parties  so  negligent 
would  alone  be  liable. 

8.  There  was  no  evidence,  so  far  as  we  can  ascertain,  connect- 
ing the  lumber  company  with  any  of  the  negligent  acts  charged. 
It  waa  the  charterer  or  hirer  of  the  Almond  Branch,  but  did  not 
have  command,  possession  or  control  of  the  vessel,  so  far  as  its 
management  or  navigation  were  concerned,  except  to  direct 
where  it  should  receive  its  cargo.  The  vessel  was  under  the 
sole  charge  and  command  of  the  master  employed  by  and  who 
represented  the  owners,  and  not  the  charterers.  By  the  terms 
of  the  charter  party,  the  owners  agreed  to  let,  and  the  lumber 
company  to  hire,  the  vessel  "with  a  full  complement  of  officers, 
seamen,  engineers  and  firemen,  and  in  every  way  fitted  for  the 
service  to  trade"  between  such  ports  as  the  charterer  might  direct 
for  a  period  of  from  three  to  nine  calendar  months  at  the  char- 
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terers  option;  the  cargo  to  be  taken  or  discharged  at  any  dock 
or  wharf  the  charterer  might  direct  where  the  vessel  could  lie 
safeJy  afloat.  The  owners  agreed  to  provide  and  pay  for  all  pro- 
visions, the  wages  of  the  captain,  officers  and  crew,  insurance, 
engine  room  stores,  and  to  maintain  the  vessel  in  a  thoroughly 
effective  state  in  hull  and  machinery  for  service,  and  that  the 
captain  employed  by  the  owner  should  be  under  the  orders  and 
direction  of  the  charterers  as  regarded  agency  and  other  arrange- 
ments, and  should  prosecute  his  voyages  with  the  utmost  dis- 
patch. The  charterer  was  to  provide  and  pay  for  fuel,  port 
charges,  expenses  of  loading,  and  the  like,  and  10  shillings  per 
gross  ton  register  per  calendar  month.  Such  a  charter  party  is 
a  mere  contract  of  affreightment,  and  not  a  demise  of  the  vessel, 
and  the  charterer  is  not  liable  for  the  acts  and  conduct  of  the 
officers  and  crew  in  the  management  of  the  vessel :  Orimberg  v. 
Columbia  Packers'  Assoc,  47  Or.  257  (83  Pac.  194:  114  Am.  St. 
Eep.  927). 

9.  The  witnesses  differ  as  to  whether  it  was  want  of  ordinary 
prudence  to  attempt  to  take  a  vessel  of  the  size  of  the  Almond 
Branch  through  the  draw  of  the  Morrison  Street  Bridge,  at  the 
then  stage  of  the  water,  with  only  one  towboat.  Capt.  Spencer 
and  one  or  two  other  witnesses  for  the  plaintiff  say  that  it  was 
not  safe  to  do  so.  Capts.  Pease,  Bailey,  Snow  and  Conway  say 
that  there  is  a  difference  of  opinion  among  river-men  on  the 
subject,  some  pilots  using  one  towboat,  and  some  two.  Capts. 
Emken,  Patterson  and  Pope  testify  that  in  their  opinion  one 
towboat  was  sufficient,  and  that  an  ordinarily  prudent  pilot 
would  attempt  the  voyage  with  but  one  boat.  It  thus  appears 
that  there  was  a  conflict  in  the  testimony  upon  the  question  as  to 
whether  the  voyage  itself  was  negligent,  but  the  evidence  was  not 
so  clearly  in  plaintiff's  favor  that  the  conclusion  of  the  trial 
court  on  the  motion  for  a  new  trial  will  be  disturbed;  and,  if 
the  voyage  was  not  negligent,  there  was  no  evidence  of  any  neg- 
ligence of  the  towing  company  or  of  Capt.  Mitchell  contributing 
to  the  injury  complained  of. 

10.  The  Vulcan,  of  which  Mitchell  was  captain,  and  which 
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belonged  to  the  towing  company,  was  not  furnishing  the  power 
for  or  towing  the  Almond  Branch  at  the  time  of  the  accident, 
but  was  lashed  to  her  for  steering  purposes  only.  The  Almond 
Branch  was  proceeding  under  her  own  steam,  but  as  she  was  a 
propellor,  and  could  not  steer  herself  while  backing,  the  Vulcan 
was  lashed  to  her  by  direction  of  those  in  charge  for  that  pur- 
pose. The  Vulcan  and  her  captain  were  under  orders  from  the 
bridge  of  the  Almond  Branch,  and  there  is  no  evidence  that  such 
orders  were  not  strictly  obeyed,  or  that  any  act  of  omission  or 
commission  of  the  Vulcan  or  her  captain  in  any  way  contributed 
to  the  injury  to  plaintiff's  bridge,  unless  it  was  in  participating 
in  a  negligent  voyage.  The  defendant  Emken  was  the  pilot  of 
the  Almond  Branchy  and  the  testimony  of  himself  and  the  wit- 
ness Lewis,  who  was  on  the  vessel,  was  to  the  effect  that,  while 
she  was  passing  through  the  draw,  her  master,  who  was  in  com- 
mand, without  direction  from  the  pilot,  and  without  his  knowl- 
edge, gave  an  order  to  the  engine  room  to  go  full  speed  ahead, 
without  commimicating  that  fact  to  the  Vulcan,  which  was  back- 
ing, the  result  of  which  was  to  cause  the  Almond  Branch  to  swing 
to  port  and  foul  the  bridge.  This  testimony  is  undisputed^  and 
it  is  but  a  fair  inference  from  it  that  the  proximate  cause  of  the 
injury  was  the  act  of  the  master  referred  to,  and  not  the  negli- 
gence of  any  of  the  defendants  to  the  present  action.  Upon 
«uch  a  record  the  court  was  clearly  justified  in  setting  aside  the 
verdict  and  granting  a  new  trial. 

Counsel  argues,  however,  that  evidence  of  the  negligence  of 
the  master  was  not  competent  under  the  pleadings,  and  cites 
authorities  which  seem  to  hold  that  in  collision  cases  the  defend- 
ant cannot  rely  on  a  general  denial,  but  must  set  up  by  way  of 
answer  the  circumstances  relating  to  the  collision:  The  Why 
Not,  L.  R.  2  Adm.  &  Ecc.  265 ;  The  Washington  Irving,  Abb. 
Adm.  336  (Fed.  Cas.  No.  17,243).  But  the  cases  referred  to 
were  in  admiralty,  and,  whatever  the  proper  rule  may  be  in  such 
proceedings,  it  can  have  no  application  here.  This  is  an  ordi- 
nary action  for  negligence,  and  in  such  case  it  is  competent, 
under  a  general  denial,  for  the  defendant  to  show  that  the  acta 
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upon  which  it  is  based  were  done  by  other  persons  for  whofie 
negligence  it  was  not  liable:  14  Enc.  PI.  &  Pr.  344;  Bradner, 
Evidence  (2  ed.),  46.  Thus,  in  an  action  to  recover  for  an 
injury  to  plaintiff^s  house,  caused  by  negligent  blasting,  the 
defendant,  was  permitted  to  show  under  general  denial  that  the 
blasting  ^as  done  by  an  independent  contractor  over  whom  he 
had  no  control:  Roemer  v.  Striker,  142  N.  Y.  134  (36  N.  E. 
808). 

11.  The  rule  is  that  any  fact  which  in  effect  admits  the  cause 
of  action  set  out  in  the  complaint,  but  attempts  to  avoid  its 
force  and  effect,  must  be  affirmatively  pleaded;  but  evidence 
which  merely  controverts  facts  necessary  to  be  proved  by  the 
plaintiff  to  authorize  a  recovery  must  be  shown  under  the  de- 
nials: Buchtel  v.  Evans,  21  Or.  309  (26  Pac.  67) ;  Duff  v.  Wil- 
lamette  Steel  Works,  45  Or.  479  (78  Pac.  363:  17  Am.  Neg. 
Hep.  121).  The  averment  that  the  injury  to  plaintiff's  bridge 
was  due  to  the  negligence  of  defendants  was  put  in  issue  by  the 
answer,  and  they  were  therefore  entitled  to  show  affirmatively 
under  their  denials  that  they  exercised  due  care,  and  that  the 
injury  arose  from  some  other  cause,  such  as  the  act  of  some 
person  for  whom  they  were  not  responsible:  Hunter  v.  Orande 
Roncle  Lum.  Co.  39  Or.  448  (65  Pac.  698).  Nor  were  they  de- 
prived of  this  right  because  the  answers  as  filed  set  up  other 
reasons  for  the  accident.  The  complaint  and  answers  made  an 
issue  upon  the  question  of  negligence.  The  burden  of  proof  wa^ 
upon  the  plaintiff  to  show  the  negligence  charged,  either  directly 
or  l)y  inference,  and  any  testimony  which  would  tend  to  con- 
trovert the  plaintiff's  case  was  competent  under  tlie  denials.  Nor 
was  the  question  concluded  by  the  ruling  of  the  trial  court  sus- 
taining the  demurrer  to  a  former  answer,  which  set  up  that  the 
master  of  the  Almond  Branch  was  responsible  for  the  accident, 
'i'hat  fact  was  alleged  among  other  matters  and  the  demurrer 
may  have  been,  and  probably  was,  sustained  on  the  ground  that 
the  matter  pleaded,  so  far  as  material,  would  be  competent  evi- 
dence under  a  general  denial.  We  are  therefore  of  the  opinion 
that  the  ruling  of  the  court  below  granting  a  new  trial  should 
not  be  disturbed  on  this  appeal. 


Mar.  1907]  Multnomah  Co.  v.  Willamette  T.  Co.      219 

12.  After  the  verdict  had  been  set  aside  and  the  new  trial 
granted,  defendants  moved  for  a  change  of  venue,  supporting 
their  motion  by  affidavit  to  the  effect  that  the  inhabitants  of 
^Multnomah  County,  from  the  taxpayers  of  which  a  jury  to  try 
the  case  must  be  drawn,  were  so  prejudiced  against  the  defend- 
ants by  reason  of  their  financial  interests  as  taxpayers  that  a 
fair  and  impartial  trial  could  not  be  had  in  the  county,  and 
because  any  taxpayer  would,  when  called  as  a  juror,  be  subject 
to  challenge  tor  implied  bias  by  either  party  to  the  litigation. 
The  motion  was  allowed,  and  the  place  of  trial  changed  to 
Clackamas  County,  and  this  ruling  is  assigned  as  error.  The 
right  to  change  the  place  of  trial  of  an  action  rests  in  the  sound 
discretion  of  the  trial  court,  and  its  ruling  in  granting  or  refus- 
ing an  application  for  that  purpose  will  not  be  disturbed  on 
appeal,  unless  there  is  a  clear  abuse  of  discretion  (State  v. 
Humphreys,  43  Or.  44,  55:  70  Pac.  824;  State  v.  Armstrong, 
±3  Or.  207:  73  Pac.  1022),  and  there  was  no  such  abuse  in  this 
case. 

13.  Under  the  law  a  taxpayer  of  Mhiltnomah  County  could 
have  been  successfully  chaUenged  for  implied  bias  by  either  of 
the  litigants  (Ford  v.  Umatilla  County,  15  Or.  313:  16  Pac. 
33),  and  thus  it  would_have  been  difficult,  if  not  impossible,  to 
secure  a  jury  in  that  county. 

14.  The  plaintiff  contends,  however,  that  the  defendants 
were  estopped  from  insisting  on  a  change  of  the  place  of  trial 
on  account  of  the  financial  interest  of  the  jurors  because  of  an 
agreement  made  before  the  first  trial  to  waive  the  right  of  chal- 
lenge on  that  account.  It  appears  that,  before  the  first  trial, 
the  presiding  judge  notified  counsel  that,  unless  they  could  agree 
upon  some  satisfactory  plan  to  limit  the  challenges  to  jurors 
for  implied  bias  because  they  were  taxpayers,  he  would,  on  his 
own  motion,  change  the  place  of  trial.  In  order  to  avoid  such 
change,  counsel  orally  stipulated  in  open  court  that  they  would 
select  the  jury  from  the  then  jury  list  of  the  county,  and  would 
waive  the  right  to  challenge  any  of  the  jurors  so  selected  for 
implied  bias.     This  agreement,  however,  evidently  related  to 


220        Multnomah  Co.  v.  Willamette  T.  Co.       [49  Or. 

the  trial  then  about  to  take  place,  and  was  not  intended  to 
apply  to  future  trials. 

There  are  »^G  assignments  of  error,  based  upon  rulings  made 
during  the  progress  of  the  trial  in  Clackamas  County.  Many 
of  these  present  the  same  question  in  different  forms,  and  others 
have  already  been  disposed  of.  We  shall  not  attempt  to  notice 
the  several  assignments  in  detail,  but  will  briefly  consider  the 
general  question^,  involved. 

15.  Mr.  Wheelwrighfs  testimony  as  to  how  Mr.  Lewis  hap- 
pened to  be  on  board  the  Almond  Branch  at  the  time  of  the 
accident  was  competent.  The  plaintiff  charged  and  attempted 
to  show  that  the  Pacific  Export  Lumber  Co.,  of  which  Wheel- 
wright was  the  manager,  was  a  party  to  and  participated  in  the 
alleged  negligent  navigation.  Lewis  was  an  employe  of  the 
lumber  company  and  superintended  the  outside  work  of  loading 
vessels.  His  being  on  the  Almond  Branch,  if  unexplained,  might 
raise  an  inference  that  the  lumber  company  was  in  some  way 
participating  in  or  directing  the  navigation  of  the  vessel,  and 
Wheelwright's  testimony  that  he  was  not  there  as  a  representa- 
tive of  the  company,  but  for  his  own  convenience,  would  tend 
to  repel  such  inference. 

1().  The  testimony  of  Capt.  Emken  as  to  what  the  master  of 
the  Almond  Branch  said  at  the  time  or  immediately  after  giving 
the  order  to  the  engineer  to  go  full  speed  ahead  was  competent 
as  part  of  the  res  gestae,  characterizing  and  explaining  his  act. 

17.  The  testimony  of  Lewis  that  froih  his  experience  in  the 
harbor  of  Portland,  and  knowledge  of  the  river  currents,  and 
what  he  saw  from  the  bridge  of  the  Almond  Branch,  the  vessels 
were  proceeding  safely  through  the  draw  at  the  time  the  alleged 
order  of  the  master  was  given  to  go  full  speed  ahead,  and  with- 
out such  order  the  vessels  would  not  have  collided  with  the 
bridcro,  was,  we  think,  competent.  Lewis  had  l^een  "on  the  water 
all  Ill's  life,"  had  passed  through  the  draw  20  or  30  times  on 
board  vessels  at  all  stages  of  the  water,  had  watched  their  navf- 
gation,  and  was  familiar  with  the  facts  in  the  present  case,  and 
tlierefore  competent  to  testify,  from  what  he  saw  from  the  bridge 
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of  the  Almond  Branch  and  from  his  general  knowledge  of  the 
river  and  navigation^  whether  tjie  vessels  were  passing  safely 
through  the  draw  at  the  time  alluded  to.  His  testimony  was 
not  wholly  that  of  an  expert  nor  opinion  evidence.  It  was 
based  in  part  upon  what  he  saw  at  the  time,  much  of  which  it 
would  be  difficult  correctly  to  state  or  detail  so  as  to-  be  fully 
understood  by  the  jury:  First  Nat.  Bank  v.  Fire  Association, 
33  Or.  172  (53  Pac.  8). 

18.  His  qualification  to  express  an  opinion  on  the  subject  was 
a  question  of  fact  for  the  trial  judge,  and  his  finding  will  not 
be  disturbed  except  in  case  of  an  abuse  of  discretion:  Oregon 
Pottery  Co.  v.  Kern,  30  Or.  328  (47  Pac.  917) ;  First  Nat.  Bank 
v.  Fire  Association,  33  Or.  172  (53  Pac.  8) ;  Fanners'  Nat.  Bank 
v.  Woodell,  38  Or.  294,  300  (61  Pac.  837) ;  Aldnch  v.  Columbia 
By.  Co.  39  Or.  263  (64  l^ac.  455). 

19.  There  was  no  error  in  sustaining  an  objection  to  the  ques- 
tion asked  Lewis  on  cross-examination  concerning  the  averments 
in  the  amended  answer  of  the  defendant  lumber  company.  Lewis 
was  not  an  officer  of  the  company.  The  answer  was  not  prepared 
by  him  or  under  his  direction.  It  was  not  verified  by  him,  nor 
was  he  in  any  way  responsible  for  its  contents;  and  furthermore, 
he  was  not  interrogated  about  the  matter  on  his  direct  examina- 
tion. 

20.  The  testimony  of  Wheelwright,  the  manager  of  the  lumber 
company,  that  the  officers  of  the  company  had  nothing  to  do 
with  the  navigation  of  the  Almond  Branch,  and  his  orders  to 
the  master  to  take  his  vessel  from  a  dock  south  of  the  Morrison 
Street  Bridge  to  one  north  thereof  were  not  given  on  the  day 
the  attempt  was  made  to  move  the  vessel,  was  clearly  competent.- 
The  plaintiff  charged  the  lumber  company  with  participation  in 
the  negligent  navigation  of  the  vessel,  and  this  evidence  was 
competent  as  tending  to  disprove  such  charge. 

21.  While  Wheelwright  was  on  the  stand,  he  was  asked  on 
cross-examination,  if  he  verified  the  first  answer  of  the  lumber 
company,  and,  his  reply  being  in  the  affirmative,  an  offer  was 
made  to  read  to  the  jury  the  statement  of  the  cause  of  the 
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accident  as  contained  in  such  answer.  The  objection  was  sus- 
tained, we  think  properfy,  on  tlie  ground  that  the  plaintiff  had 
closed  its  ease,  and,  if 'the  reading  of  the  answer  was  competent 
at  all,  it  was  evidence  in  chief  and  should  have  been  offered  at 
the  proper  time. 

22.  There  was  no  error  in  refusing  to  admit  in  evidence,  by 
way  of  rebuttal,  an  award  made  by  arbitrators  in  England  of  a 
controvorsy  l)ctween  the  owners  of  the  Almond  Branch  and  the 
defendant  lumber  company,  and  the  confirmation  of  such  award 
by  the  Court  of  King's  Bench.  The  parties  to  the  submission 
are  not  the  parties  to  this  action,  nor  did  the  matter  of  the 
award  cover  the  subject  now  in  controversy.  The  question  there 
in  dispute  was  whether  the  Almond  Branch  was  off  hire,  within 
the  uieauing  of  the  charter  party,  during  the  time  she  was  afoul 
the  bridge  and  aground  in  the  river,  and  an  adjudication  of  this 
(|U('8tion  could  have  no  healing  upon  the  present  action. 

21^.  At  the  close  of  the  testimony,  the  plaintiff  moved  for  a 
directed  verdict,  and  the  overruling  of  this  motion  is  assigned 
as  error.  This  motion  was  based  on  the  contention  that  de- 
fendants had  not  overcome  the  prima  facie  case  made  by  plain- 
tiff: but  that  was  a  question  of  fact  for  the  jury,  and  not  the 
court.  There  was  abundant  evidence  tending  to  show  that  de- 
fendants were  not  responsible  for  the  accident  to  plaintiff's 
bridge.-  The  credibility  of  the  witnesses,  the  effect  of  contra- 
dictory and  inconsistent  statements,  and  the  weight  to  be  given 
to  their  testimony,  were  not  questions  which  could  be  disposed 
of  on  motion  for  a  directed  verdict. 

The  remaining  assignments  of  error  need  not  be  specially 
noticed.  In  our  opinion  they  are  without  merit.  All  the  essential 
features  of  the'requested  and  refused  instructions  were  embodied 
in  the  general  charge,  and  the  case  was  fairly  and  fully  submitted 
to  the  jury.  The  instructions,  as  given,  cover  every  essential 
feature  of  the  case  with  commendable  clearness. 

From  a  careful  examination  of  the  entire  record,  we  are  satis- 
fied that  there  was  no  error,  and  that  the  judgment  must  be 
affirmed.  Affirmed. 
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SCOTT  t .  CHRISTEKSOK. 

89  Paa  376.  > 

PLEAOING8 ^AmiR   BT   VERDICT. 

1.  The  imperfect  allegation  or  recital  in  a  complaint  that  two  dollars 
was  paid  January  2,  1899,  in  the  alleeration  that  nothing  had  been  paid  on 
tbe  note  sued  on,  "except  ^  *  the  sum  of  $2  paid  on  account  thereof, 
Jan.  2,  1899,"  Is  cured  by  a  general  verdict  for  plaintifC,  the  issues  joined 
requiring  proof  thereof.  ^ 

N0TB8—LIMITATI0KS— Effect  of  Part  Patmbnt. 

2.  A  payment  on  a  joint  obligation  by  one  of  the  obligors  or  his  a«ent 
or  legal  representative  revives  it  against  all  who  were  liable  thereon, 
thouffh  made  without  even  their  knowledge. 

Notes — Compbtenct  of  Evidence  of  Payment. 

8.  In  an  action  against  several  makers  of  a  note,  the  testimony  that 
one  of  the  makers  paid  to  the  witness,  who  was  authorized  to  receive  it, 
a  stated  sum  at  a  stated  time,  is  competent,  though  the  witness  is  not 
certain  which  maker  made  the  payment. 

NOTES — ^Limitations — ^Indorsement  of  Part  Payment. 

4.  An  indorsement  on  a  note,  purportin^r  to  acknowledsre  receipt  of 
money,  is  admissible  In  evidence  in  favor  of  the  party  making  it,  to  repel 
the  presumption  of  the  bar  of  limitations,  on  his  testifying  that  one  of 
the  joint  makers  paid  the  money  to  him  to  be  credited  on  the  note. 

Production  of  Letter — Presumption  as  to  Ruling  of  Trial  Court. 

5.  The  bill  of  exceptions  as  to  the  admission  of  secondary  evidence  of 
the  contents  of  a  letter,  demand  for  production  of  which  was  made  on 
defendant  at  the  trial,  being  silent  on  the  subject,  it  will  be  presumed 
that  the  evidence  disclosed  that  defendants  had  suf&clent  time  for  pro- 
duction of  the  letter. 

From  Marion :  George  H.  Burnett,  Judge. 

Action  by  Charles  Scott,  executor  of  R.  H.  Scott,  deceased, 
against  M.  Christenson  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument  by 
Mr.  Frank  Holmes. 

For  respondent  there  was  a  brief  with  oral  arguments  by 
Mr.  Charles  William  Corby  and  Mr.  Henry  Johnson  Bigger. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  action  was  commenced  in  September,  1904,  by  Charles 
Scott,  as  executor  of  the  last  will  and  testament  of  R.  H.  Scott, 
deceased^  to  recover  the  remainder  alleged  to  be  due  from  do- 
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fendants  on  their  promissory  note  given  to  the  testator.  The 
complaint  alleges  the  execution  of  the  instrument,  the  making 
of  a  last  will  by  the  testator,  his  death,  the  probate  of  the  will, 
the  plaintiff's  nomination,  appointment  and  qualification  as  ex- 
ecutor, his  right  to  the  note,  and  also  avers: 

"That  defendants  have  not  paid  said  note,  nor  any  part 
thereof,  except  the  sum  of  $20.60,  as  interest  thereon,  paid  on 
January  19,  A.  D.  1897,  and  the  sum  of*  $2,  paid  on  account 
thereof,  oni;he  2d  day  of  January,  A.  D.  1899,  and  there  is  now 
due  and  owing  thereon  (less  the  above-mentioned  credits),  the 
sum  of  $74,  with  interest  thereon  at  the  rate  of  8  per  cent  per 
annum  from  the  20th  day  of  April,  A.  D.  1893.'' 

The  answer  denied  the  allegations  of  the  complaint,  except 
the  execution  of  the  note  and  the  plaintiff's  representative  capac- 
ity, and  alleged  a  complete  discharge  of  the  instrument,  and 
that  no  payments  had  been  made  thereon  by  the  defendants  or 
either  of  them  since  August  20,  1896,  by  reason  whereof  the 
action  is  barred  by  the  statute  of  limitations.  The  reply  put  in 
issue  the  allegations  of  new  matter  in  the  answer,  and,  a  trial 
being  had,  judgment  was  rendered  against  the  defendants  as 
demanded  in  the  complaint,  and  they  appeal. 

1.  It  is  cgntended  by  defendants'  counsel  that,  as  it  appears 
from  the  face  of  the  plaintiff's  primary  pleading  that  the  statute 
of  limitations  had  fully  run  since  the  maturity  of  the  note  sued 
upon,  it  was  incumbent  upon  him  to  allege  in  positive  terms  a 
payment  within  six  years  prior  to  September,  1904,  but,  not 
having  done  so,  the  complaint  fails  to  state  facts  sufiBcient  to 
constitute  a  cause  of  action.  No  demurrer  to  the  complaint  was 
inter})osed,  in  the  absence  of  which  every  reasonable  inference 
deducible  from  the  pleadings  will  be  invoked  in  favor  of  a  gen- 
eral verdict,  which,  though  it  will  not  supply  the  omission  of  a 
material  averment,  cures  a  defective  statement,  if  the  issue 
joined  necessarily  required  proof  of  the  facts  imperfectly  alleged : 
Booth  v.  Moody,  30  Or.  222  (46  Pac.  884) ;  Savage  v.  Savage, 
36  Or.  268  (59  Pac.  461);  Ferguson  v.  Reiger,  43  Or.  505 
(73  Pac.  1040),  It  will  be  remembered  that  the  complaint  states 
that  the  defendants  had  not  paid  the  note  or  any  part  thereof. 
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^'except  *  ♦  the  sum  of  $2,  paid  on  accoimt  thereof,  on  the  2d 
day  of  January,  A.  D.  1899."  The  quoted  words  indicate  a  pay- 
ment within  six  years  prior  to  the  commencement  of  the  action, 
and  if  the  declaration  be  considered  in  the  nature  of  a  recital 
instead  of  a  positive  averment,  if  the  fact  alleged  was  established 
in  the  manner  pointed  out  in  a  former  appeal  of  this  cause,  the 
statement  is  sufficient,  in  our  opinion:  Scott  v.  Christ enson, 
46  Or.  417  (80  Pac.  731). 

2.  The  plaintiff,  as  a  witness  in  his  own  behalf,  after  refresh- 
ing his  memory  by  referring  to  the  indorsements  made  on  the 
note  in  question,  was  directed  to  state  what  payments  had  thus 
been  made,  and,  over  objection  and  exceptions,  stated,  inter  alia, 
that  on  January  2, 1899,  one  of  the  defendants,  whom  he  thought 
to  be  H.  Christenson,  but  was  not  sure,  paid  him  at  Woodburn 
$2  to  be  credited  on  the  note.  The  defendants'  counsel  there- 
upon moved  to  strike  aut  such  testimony  on  the  ground  that,  as 
there  were  two  joint  makers  of  the  note,  it  was  incimibent  on 
plaintiff,  in  order  to  prevent  the  statute  of  limitations  from  run- 
ning against  an  action  on  the  note,  definitely  to  prove  which 
one  of  the  defendants  made  the  alleged  payment,  but,  the  motion 
having  been  denied,  an  exception  was  saved.  The  rule  is  settled 
in  this  state  that  a  payment  of  a  part  of  a  joint  obligation  by  a 
maker  thereof  or  by  his  agent  or  legal  representative  revives  it 
as  against  all  persons  who  were  liable  thereon,  though  made 
without  their  knowledge  or  consent:  Partlow  v.  Singer,  2  Or. 
307;  Sutherlin  v.  Roberts,  4  Or.  378;  Dundee  Invest  Co,  v. 
Homer,  30  Or.  558  (48  Pac.  176);  Smith's  Estate,  43  Or. 
595  (73  Pac.  336,  75  Pac.  133)  ;  Sheak  v.  Wilbur,  48  Or.  376 
(86  Pac.  375). 

3.  It  was  stated  by  counsel  for  the  parties  at  the  trial  in  this 
court  that  the  defendants  herein  are  brothers.  The  bill  of  ex- 
ceptions does  not  disclose  whether  or  not  there  exists  any  simi- 
larity of  countenance,  bearing  or  manner  between  the  defendants, 
but  by  reason  of  their  intimate  relation  it  is  possible  that  the 
plaintiff  could  not  recognize  one  from  the  other,  yet  he  may 
have  been  able  to  distinguish  them  from  all  other  persons.     Tf 

49  Ob. 16 
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such  is  the  case,  his  testimony  was  competent  for  their  identifica- 
tion, and  a  payment  by  either  to  be  indorsed  on  the  note  at  his 
request  was  sufficient  to  extend  the  statute  of  limitations,  which 
had  not  run  when  the  alleged  payment  was  made.  As  the  con- 
sanguinity of  the  defendants  may  have  produced  a  similarity  in 
their  appearance,  and  such  resemblance  is  not  negatived  in  the 
bill  of  exceptions,  the  plaintiff's  testimony  was  sufficient  to  en- 
title the  matter  to  be  submitted  to  the  jury. 

4.  The  payment  of  $2,  at  the  time  and  in  the  manner  stated, 
having  been  testified  to  by  plaintiff  as  indicated,  the  promissory 
note,  and  the  indorsement  of  that  sum  thereon,  were,  over  ob- 
jection and  exception,  received  in  evidence,  and  it  is  insisted 
by  defendants'  counsel  that  an  error  was  thereby  committed.  An 
indorsement  purporting  to  acknowledge  the  receipt  of  money  or 
the  value  of  property,  made  on  a  promissory  note  by  the  holder 
thereof,  without  the  knowledge  of  the  maker,  is  not  admissible 
in  evidence  in  favor  of  the  party  making  the  indorsement  so  as 
to  repel  the  presumption  of  payment  arising  from  the  lapse  of 
years:  Roseboom  v.  Billington,  17  Johns.  182;  Whitney  v.  Bige- 
lowy  4  Pick.  109.  When,  however,  a  payment  is  indorsed  on  a 
note  by  the  holder  at  the  request  of  the  payor,  proof  of  such 
fact  is  sufficient  to  remove  the  bar  of  the  statute  of  limitations 
(Sibley  v.  Phelps,  6  Cush.  172),  and  the  note  and  the  indorse- 
ment are  thereupon  admissible  in  evidence,  on  the  theory  that, 
if  the  jury  believe  the  payment  was  made  and  indorsed  in  the 
manner  indicated,  such  memoranda  enable  them  to  determine 
the  amount  due  on  the  commercial  paper.  The  plaintiff  having 
testified  that  the  payment  of  $2  was  made  January  2,  1899,  by 
one  of  the  defendants,  to  be  credited  on  the  note,  no  error  was 
committed  in  admitting  it  and  the  indorsement  in  evidence. 

5.  The  plaintiff,  during  the  progress  of  his  case  in  chief, 
served  upon  the  defendants,  in  open  court,  a  notice  to  produce 
a  letter  purporting  to  have  been  written  by  him  to  them,  iden- 
tifying it  by  its  date,  the  place  from  which  it  was  sent,  and  to 
which  it  was  addressed,  and  upon  their  failure  to  comply  there- 
with  he  t^^stified  that  on  February  7,   1898,  he  mailed  from 
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Woodburn,  Oregon,  the  letter  called  for  in  a  postage-prepaid 
envelope,  addressed  to  the  defendants  at  Silverton,  Oregon, 
which  envelope  had  printed  thereon  a  request  to  return  it  to  the 
plaintiif,  at  the  city  from  which  it  was  sent,  if  it  was  not  deliv- 
ered iu  10  days,  and  that  the  letter  was  never  returned  to  him. 
Thereupon  a  letterpress  copy  of  the  epistle  mentioned  was,  over 
objection  and  exception,  admitted  in  evidence.  It  is  contended 
by  defendants'  counsel  that  his  clients  did  not  have  suflBcient 
time  in  which  to  produce  the  letter  called  for,  and,  this  being  so, 
an  error  was  committed  in  admitting  secondary  evidence  thereof. 
A  party  is  entitled  to  a  reasonable  tiiae  to  comply  with  a  re- 
quest to  produce  documents  which  are  sought  by  his  adversary 
to  be  offered  in  evidence.  What  is  proper  time,  however,  de- 
pends upon  the  ability  of  the  party  to  bring  forward  the  exhibit 
desired.  If  it  appears  that  the  paper  is  in  his  possession  or  is 
easy  of  access,  a  demand  therefor,  made  at  the  trial,  is  sufficient : 
Griffin  v.  Sheffield,  38  Miss.  359  (77  Am.  Dec.  646)  ;  Morrison 
V.  Whitesule,  17  Md.  452  (79  Am.  Dec.  661).  The  bill  of  ex- 
ceptions is  silent  upon  this  question,  and,  as  it  does  not  purport 
to  contain  all  the  testimony  given  at  the  trial,  it  must  be  pre- 
sumed that  the  evidence  disclosed  that  the  defendants  could  have 
complied  with  the  request,  but,  not  having  done  so,  no  error  was 
committed  as  alleged. 

From  these  considerations  it  follows  that  the  judgment  should 
be  affirmed,  and  it  is  so  ordered.  Affirmed. 


Decided   9  April,   1907. 
£z  parte  TUBNEB 

89   Pac.    426. 

FoROBRT  AS  Ground  for  Disbarmknt  op  Attorney. 

An  attorney  who  has  forged  applications  to  purchase  state  lands,  has 
signed  fictitious  names  to  assigrnments  of  applications,  and  attached  thereto 
false  notarial  oertiflcates.  is  gruilty  of  willful  misconduct  In  his  profession, 
and  should  be  permanently  disbarred,  and  his  low  estimate  of  profes- 
sional integrity  is  further  emphasized  by  a  plea  that  he  believed  that  Uie 
application  and  affldaviu  thereto  were  antiquated  matters  of  form  not 
binding  on  account  of  long  disregard  by  school  boards,  and  that  he  be- 
lieved that  he  was  doing  the  state  a  favor  in  assisting  it  to  dispose  of 
its  lands. 
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This  is  a  proceeding  by  the  State  of  Oregon  on  the  relation 
of  a  committee  to  disbar  H.  H.  Turner.  Disbabbed. 

For  the  petition  there  was  a  written  argument  by  Mr.  Frank 
Scblishwy  Grant. 

Contra,  there  was  a  written  argument  by  Mr.  Carey  Fuller 
Martin. 

Per  Curiam.  This  is  a  proceeding  instituted  upon  the  rela- 
tion of  the  Grievance  Committee  of  the  State.  Bar  AB80ciation> 
for  the  disbarment  of  H.  H.  Turner,  an  attorney  of  this  court, 
for  unprofessional  conduct.  The  information  charges  that  in 
August,  1902,  Turner  wrongfully  and  unlawfully  forged  a  pre- 
tended assignment  of  a  certificate  for  the  sale  of  school  lands  by 
signing  the  name  of  G.  I.  Rice,  a  fictitious  person,  thereto,  and 
attaching  thereto  a  false  certificate  of  acknowledgment  of  such 
assignment,  purporting  to  have  been  taken  before  him  as  a  no- 
tary public;  that  he  also  forged  some  15  applications  for  the 
purchase  of  school  lands  by  writing  and  signing  the  names  of 
fictitious  persons  thereto,  taking  them  to  a  notary  public  and 
inducing  him  to  affix  his  official  signature  and  seal  thereto  by 
falsely  representing  to  and  swearing  before  such  notary  that  the 
persons  whose  names  appeared  on  such  applications  had  per- 
sonally appeared  before  him  (Turner) ;  that  by  reason  of  these 
facts  Turner  has  violated  his  duty  as  an  attorney  and  shown 
himself  to  be  a  person  not  possessing  the  proper  qualifications 
necessary  to  the  further  practice  of  the  law. 

Turner,  by  an  answer,  expressly  admits  the  commission  of  the 
acts  charged  in  the  information,  and  by  way  of  justification  and 
excuse  pleads,  in  substance,  that  prior  to  the  commission  of  such 
acts  he  was  employed  by  one  Kelliher  to  take  acknowledgments 
of  numerous  persons  purchasing  school  lands  through  the  agency 
of  Kelliher;  that  while  so  employed  he  ascertained  that  the  law 
for  the  sale  of  school  lands  was  being  repeatedly  disregarded,  and 
that  such  violations  were  sanctioned  by  the  school  land  board, 
whereby  he  was  induced  to  believe,  and  did  believe,  that  the  oath 
required  by  law  of  intending  purchasers  was  not  deemed  ma- 
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terial  or  binding,  but  was  treated  as  a  mere  matter  of  fonn; 
that  all  the  desirable  school  lands  had  been  sold,  and  the  re- 
maining lands  were  of  less  value  than  the  price  charged  there- 
for; that  the  school  land  board  was  ready,  willing  and  anxious 
to  sell  and  dispose  of  the  same;  that,  in  consequence  of  these 
facts,  he  believed  that  in  committing  the  acts  charged  against 
him  he  was  doing  a  favor  to  the  state  in  assisting  it  to  dispose 
of  its  lands;  that  he  had  no  idea  that  any  of  the  certificates 
would  be  repudiated  or  their  genuineness  or  bona  fides  ques- 
tioned; that  he  had  no  intention  to  commit  any  crime  or  to  de- 
fraud any  person,  and  fully  believed  that  the  matter  of  the  sig- 
nature to  applications  for  the  purchase  of  school  lands  and  the 
affidavits  thereto  were  antiquated  matters  of  style  and  form,  and 
no  longer  valid  or  binding  on  account  of  long  continued  usage 
and  disregard  of  their  substance  by  the  various  school  land 
boards. 

It  is  unnecessary  to  comment  upon  such  a  defense.  The  es- 
sence of  it  is  that  Turner  thought  and  believed  that,  because 
others  were  violating  the  law  and  committing  crimes,  he  was 
justified  in  doing  the  same.  A  lawyer,  who  has  no  higher  con- 
ception of  personal  integrity  or  professional  honor,  is  an  un- 
worthy member  of  his  profession  and  should  be  disbarred.  An 
order  to  that  effect  will  be  entered.  Disbarred. 


ArflTued  14  March,  decided  16  April,  1907. 
BIDDUB  r.  OBDEB  OF  PENDO. 

89  Pac.  640. 

FoREioN  Corporation — Process — Local  Sbcretart  as  Aqbnt. 

A  secretary  of  a  local  branch  of  a  beneficiary  society  Incorporated  in 
another  state,  whose  duty  It  Is  to  forward  to  the  principal  office  approved 
applications  for  membership,  to  receive,  countersign  and  deliver  certifi- 
cates Issued  on  such  applications,  to  collect  and  forward  ajssessments,  to 
keep  a  list  of  the  local  members,  to  notify  the  principal  secretary  of  sus- 
pensions, withdrawals  and  deaths,  and  to  communicate  information  from 
the  supreme  officers  to  the  local  members.  Is  an  "agent"  of  such  foreign 
beneficiary  society  on  whom  summons  may  be  served  under  Section  55, 
B.  Sc  C.  Comp.,  relating  to  service  of  process  on  foreign  corporations. 
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From  Josephine:  Hiero  K.  Hanna,  Judge, 

This  is  an  action  by  George  R.  Riddle,  as  guardian  of  a 
minor,  against  the  Order  of  Pendo,  a  private  corporation  of 
California.  A  motion  to  quash  the  service  of  summons  having 
been  sustained,  plaintiff  appeals.  The  case  was  submitted  on 
briefs  under  the  proviso  of  Rule  Kk  35  Or.  587,  600. 

Rgverseu. 

For  appellant  there  was  a  brief  over  the  name  of  Mr.  H.  D. 
Norton. 

For  respondent  there  was  a  brief  over  the  name  of  Hough  & 
Hlanchard. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  upon  a  benefit  certificate  issued 
by  the  defendant  to  one  Mary  Simmons  for  $1,225,  payable  in 
the  event  of  her  death  to  Mathew  Casey  Riddle,  and  the  only 
question  for  decision  is  whether  jurisdiction  was  obtained  of 
the  defendant  by  service  of  summons  in  this  state  upon  the 
secretary  of  the  local  or  subordinate  lodge  or  council  of  which 
the  deceased  was  a  member.  •  The  defendant  is  a  beneficiary 
society  organized  and  incorporated  under  the  laws  of  California, 
for  the  purpose,  among  other  things,  of  providing  for  the  pay- 
ment of  sick,  accident  and  old  age  benefits  to  members,  and  for 
funeral  and  pension  benefits  to  their  beneficiaries.  It  is  com- 
posed of  a  supreme  council  with  its  head  office  in  California  and 
local  or  subordinate  councils  in  difl'erent  parte  of  the  countr}'. 
The  supreme  council  is  composed  of  its  officers,  standing  com- 
mittees, past  supreme  councillors  and  representatives  from  cer- 
tain designated  representative  districts,  and  is  the  supreme  gov- 
erning body  of  the  order.  The  local  or  subordinate  councils  are 
composed  of  members  residing  in  given  localities,  acting  under 
a  charter  from  the  supreme  council,  and  have  among  other 
officers  a  councillor  and  a  secretary,  who  are  chosen  by  ballot. 
(Candidates  for  admission  to  ihe  order,  or  to  the  benefits  of  the 
relief  fund  thereof,  are  required  to  make  application  to  the  local 
council  on  blanks  prepared  for  that  purpose,  and  if  their  appli- 
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cations  are  approved  by  such  council,  they  are  forwarded  by  the 
secretary  thereof,  together  with  the  medical  examination,  to  the 
officers  of  the  supreme  council,  and  if  there  approved,  a  benefit 
certificate  is  issued  in  favor  of  the  applicant,  which  is  returned 
to  the  secretary  of  the  local  council,  where  it  is  countersigned 
by  the  chief  officer  and  the  secretary,  and  by  the  latter  delivered 
to  the  member. 

The  money  with  which  to  pay  the  benefit  certificates  and  the 
obligations  thereby  incurred  is  raised  from  the  members  of  the 
order  by  periodical  assessments,  which  are  required  to  be  paid 
to  and  collected  by  the  secretary  of  the  local  council  and  by 
him  forwarded  to  the  head  office.  The  local  secretary  is  the 
officer  through  whom  all  communications  are  had  between  the 
local  council  and  its  members  and  the  supreme  council  and  its 
officers.  He  is  also  required  to  keep  an  accurate  list  of  mem- 
bers, notify  the  supreme  secretary  of  all  withdrawals,  suspen- 
sions, expulsions  and  reinstatements,  make  out  relief  fund  state- 
ments necessary  for  supreme  court  dues,  conduct  all  correspond- 
ence with  the  supreme  council  relating  to  the  several  funds, 
forward  to  the  supreme  secretary  all  applications  for  member- 
ship and  the  accompanying  papers,  and  when  the  relief  fund 
certificate  is  received  from  the  head  office  he  is  required  to  coun- 
tersign and  record  it  in  an  appropriate  book  and  deliver  it  to 
the  member. 

The  duties  thus  imposed  upon  the  local  secretaries  constitute 
them  agents  of  the  corporation  within  the  meaning  of  the  stat- 
ute, for  the  purpose  of  service  of  process.  This  was  so  ruled  in 
Hildehrand  v.  UnUed  AHisans,  46  Or.  134  (114  Am.  St.  Rep. 
852:  79  Pac.  347),  in  the  case  of  a  domestic  corporation;  and 
jurisdiction  over  foreign  corporations,  except  in  special  in- 
stances, not  material  here,  is  obtained  in  this  state  in  like  man- 
ner as  over  domestic  corporations:  Farrell  v.  Oregon  Gold  Co, 
31  Or.  463.  The  service  in  this  case  was,  therefore,  valid,  and 
the  court  erred  in  sustaining  the  motion  to  quash. 

Judgment  reversed  and  the  cause  remanded  for  such  further 
proceedings  as  may  be  proper,  not  inconsistent  with  this  opinion. 

Reversed. 
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Argued  21  March,  decided  23  April,  1907. 

£z  parte  HOUOHTOK. 

9  L.  R.  A.  (N.  S.)   737:  89  Pac.  801. 

Constitution — Scope  of  Pardoning  Powbr.* 

1.  Under  Const.  Or.  Art.  V,  1 14,  providing  that  the  governor  shall  have 
power  to  grant  reprieves,  commutations  and  pardons,  after  conviction,  eta, 
subject  to  such  regrulations  as  may  be  provided  by  law,  and  Section  1572. 
B.  &  C.  Comp..  providing  that  reprieves,  commutations  and  pardons  may 
be  granted  by  the  Governor  upon  such  conditions  and  with  such  restrictions 
as  he  may  think  proper,  the  Governor  has  authority  to  attach  to  a  pardon 
any  condition  *^hat  is  legal,  moral  or  possible  of  Derformaiwt-  to  be  per- 
formed either  before  or  after  the  pardon  shall  take  effect,  as.  that  the  per- 
son so  favored  .shall  remain  a  law-abiding  citizen. 

Pardon — How  Breach  of  Condition  Mat  be  Determined. 

2.  Where  a  pardon  provides  by  its  terms  that  a  stated  official  shall 
determine  whether  the  conditions  on  which  It  was  Issued  have  been  broken, 
the  proviso  becomes  binding  upon  the  acceptance  of  the  favor,  and  the 
person  pardoned  is  not  entitled  to  a  Judicial  determination  of  the  claim 
of  condition  broken. 

From  Marion:  William  Galloway^  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

On  April  21,  1904,  Charles  V.  Houghton  waa  sentenced  to  the 
penitentiary  for  the  term  of  five  years  for  the  crime  of  robber)-. 
On  March  15,  1906,  the  Governor  commuted  his  sentence  to 
expire  on  the  18th  of  the  month,  on  the  following  condition : 

"It  is  understood,  however,  between  the  executive  and  the  said 
Chas.  Houghton,  and  this  commutation  is  delivered  to  and  ac- 
cepted by  him  upon  this  distinct  agreement,  that  said  Chas. 
Houghton  is  to^be  and  remain  a  law-abiding  citizen,  and  in  case 
he  violates  any  of  the  laws  of  the  United  States  or  of  the  state, 
or  of  any  municipality  in  which  he  lives,  the  Governor  of  the 
state,  whoever  he  may  be,  whenever  he  is  satisfied,  by  such  in- 
vestigation as  he  may  see  fit  to  make,  that  said  Chas.  Houghton 
has  violated  his  agreement  or  any  of  the  conditions  of  this  com- 
mutation, he  may  revoke  the  same  without  notice,  and  without 
the  intervention  of  any  court,  by  direction  to  any  officer  of  the 
penitentiary  or  any  sheriff  of  any  county,  cause  the  said  Chas. 

•Note. — In  addition  to  the  many  annotated  cases  cited  In  the  opinion, 
see  monographic  note  on  Conditional  Pardons  in  111  Am.  St.  Rep.  108- 
116,  and  State  v.  Hunter,  with  note,  104  Am.  St.  Rep.  361,  366.  Read, 
also,  note  in  5  L.  R.  A.  (N.  S.)  1064,  and  State  v.  Home,  7  L.  R.  A.  (N.  S.) 
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Houghton  to  be  arrested  and  returned  to  the  penitentiary  of  the 
State  of  Oregon  to  serve  the  unexpired  and  unserved  portion  of 
his  sentence,  and  this  commutation  is  delivered  with  this  distinct 
understanding  and  agreement/' 

The  commutation  was  accepted  by  Houghton,  and  in  pursu- 
ance thereof  he  was  discharged  from  custody  and  remained  at 
large  until  the  28th  of  December,  1906,  when  he  was  rearrested 
by  the  superintendent  of  the  penitentiary  by  virtue  of  an  order 
or  warrant  of  the  Governor,  which,  after  stating  the  granting  of 
the  commutation  and  the  condition  thereof,  proceeded : 

"Whereas  I  have  satisfied  myself  by  investigation  entirely  sat- 
isfactory to  me  that  said  Charles  Houghton  has  violated  the 
terms  of  his  agreement,  in  this :  that  he  has  been  since  his  release 
convicted  of  the  crime  of  larceny  in  Multnomah  County,  Oregon, 
and  has  been  arrested  for  violating  the  ordinances  of  the  City 
of  Portland:  Now,  therefore,  I  do  hereby  revoke  the  said  com- 
mutation and  do  order  and  direct  that  you  arrest  the  said 
Charles  Houghton  and  return  him  to  the  penitentiary  of  the 
State  of  Oregon,  there  to  serve  the  unexpired  portion  of  his 
fientence/' 

Houghton  thereupon  instituted  proceedings  in  habeas  corpus, 
claiming  that  his  imprisonment  is  irregular  and  void  on  the  fol- 
lowing grounds :  (1)  That  the  Governor  has  no  authority  under 
the  constitution  or  laws  of  this  state  to  grant  conditional  com- 
mutations or  pardons,  and  therefore  the  condition  included  in 
the  commutation  issued  to  the  petitioner  was  void  and  the  par- 
don absolute;  (2)  that,  if  the  Governor  has  authority  to  grant 
conditional  pardons  or  commutations,  it  is  a  judicial  and  not  an 
executive  question  whether  the  prisoner  has  violated  such  con- 
ditions and  thereby  forfeited  his  liberty.  The  writ  was  denied, 
and  the  petitioner  remanded  to  the  custody  of  the  superintendent 
of  the  penitentiary,  and  he  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Mac  Mahon 
4Sc  McDevitt,  with  an  oral  argument  by  Mar  Mahon. 

For  respondent  there  was  a  brief  over  the  names  of  Andrew 
Murraof  Crawford,  Attorney  General,  and  7.  H,  Van  Winhh, 
with  an  oral  argument  by  Mr,  Crawford, 
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Mr.  Chief  Justice  Bean  delivered  the  opinion, 

1.  The  constitution  provides  that  the  Governor 

•'shall  have  power  to  grant  reprieves,  commutations  and  par- 
dons, after  conviction,  for  all  offenses  except  treason,  subject 
to  such  regulations  as  may  be  provided  by  law":  Const.  Or.  Art. 
V,  §  14. 

There  have  been  no  regulations  governing  the  exercise  of  the 
pardoning  ])ower  provided  by  law,  except  the  declaration  in 
Section  1572,  B.  &  C.  Comp.,  that  reprieves,  commutations  and 
pardons  may  be  granted  by  the  Governor  upon  such  conditions 
and  with  such  restrictions  and  limitations  as  he  may  think 
proper,  which  is  but  a  restatement  of  the  law  as  it  exists  with- 
out legislative  action.  It  has  everywhere  been  held,  so  far  aa  we 
have  been  able  to  ascertain,  that  under  a  constitution  like  ours 
a  pardon  is  a  mere  act  of  grace,  and  the  pardoning  power  may 
attach  to  it  any  condition  precedent  or  subsequent  that  is  not 
illegal,  immoral  or  impossible  of  performance;  and,  if  the  pai^ 
don  is  accepted  by  the  prisoner,  he  will  be  bound  to  a  compli- 
ance with  the  conditions  imposed,  and  has  no  right  to  con- 
tend that  the  pardon  is  absolute:  Fuller  v.  State,  122  Ala.  32 
(26  South.  146 :  45  L.  E.  A.  502 :  82  Am.  St.  Rep.  1) ;  Ex  parte 
Proui,  12  Idaho,  494  (86  Pac.  275:  5  L.  R.  A.,  [NT.  S.,  1064); 
Arthur  v.  Craig,  48  Iowa, > 264  (30  Am.  Rep.  395);  People  v. 
Marsh,  125  Mich.  410  (84  N.  W.  472:  51  L.  R.  A.  461:  84  Am. 
St.  Rep.  584) ;  Ex  parte  Reno,  66  Mo.  266  (27  Am.  Rep.  337) ; 
State  v.  McJntire,  1  Jones'  Law,  1  (59  Am.  Dec.  566,  note) ; 
Lee  v.  Murphy,  22  Grat.  789  (12  Am.  Rep.  563);  Ex  parte 
Wells.  59  U.  S.  (18  How.)  307  (15  L.  Ed.  421).  A  commuta- 
tion is  governed  bv  the  same  rule:  People  v.  Bums,  77  Hun,  92 
(28  X.  Y.  Supp.  300) ;  aflfirmed,  143  K  Y.  665  (39  N.  E.  21)  ; 
in  re  WJialen,  65  Hun,  619  (19  N.  Y.  Supp.  915). 

Xow,  the  conditions  imposed  by  the  Governor  in  this  case 
were  not  illegal,  immoral  or  impossible  of  performance,  and  to 
enforce  them  does  not  deprive  the  petitioner  of  any  legal  right. 
At  the  time  the  commutation  was  issued  the  petitioner  was  law- 
fully in  prison,  serving  a  sentence  imposed  by  law  for  a  crime 
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committed  by  him.  The  commutation  was  an  act  of  grace  or 
favor,  and  he  was  not  obliged  to  accept  it  unless  he  so  desired. 
He  might  have  refused  it,  and  served  out  his  sentence  as  orig- 
inally imposed,  but  chose  to  accept  the  conditional  commuta- 
tion, and  in  doing  so  stipulated  that  for  a  violation  of  the  con- 
ditions he  might  be  summarily  arrested  by  order  of  the  Governor 
and  remanded  to  the  penitentiary  to  serve  the  remainder  of  his 
original  sentence.  There  is  nothing  unlawful  or  illegal  in  such 
an  agreement,  and  no  reason  why  it  should  not  be  enforced  in 
the  manner  stipulated. 

2.  Some  adjudications  are  cited  as  holding  that  a  violation  of 
a  conditional  pardon  must  be  judicially  determined,  and  that  a 
convict  cannot  be  rearrested  or  remanded  to  suffer  his  original 
sentence  because  of  an  alleged  nonperformance  of  the  conditions 
upon  a  mere  order  of  the  Governor:  Alvarez  v.  State,  50  Fla.  24 
(39  South.  481:  111  Am.  St.  Rep.  102);  State  v.  Wolfer, 
53  Minn.  135  (54  N.  W.  1065 :  19  L.  E.  A.  783 :  39  Am.  St.  Rep. 
582)  ;  People  v.  Mooi-e,  62  Mich.  496  (29  N.  W.  80).  But  in 
neither  of  the  cases  referred  to  did  the  pardon  provide  that  it 
might  be  revoked  and  the  convict  rearrested  and  remanded  on 
order  of  the  pardoning  power  for  a  violation  of  the  condition, 
in  the  Alvarez  Case,  it  is  expressly  stated  that  such  a  stipula- 
tion would  be  valid  and  enforceable  in  the  manner  provided,  and 
it  was  so  intimated  in  the  Wolfer  Case.  People  v.  Moore,  62  Mich. 
496  (29  N.  W.  80)  involves  merely  the  constitutionality  of  a 
j5tatute  authorizing  an  agent  of  the  prison  to  arrest  and  remand 
without  warrant  a  pardoned  convict  when  it  comes  to  the  knowl- 
edge of  such  officer  that  he  has  violated  the  conditions  of  his 
pardon. 

When  a  conditional  pardon  is  issued  and  accepted  which  does 
not  provide  how  it  shall  be  determined  whether  the  prisoner  has 
violated  the  conditions  imposed,  the  law  seems  to  be  that  he  is 
entitled  to  a  hearing  before  some  competent  judicial  tribunal 
before  he  can  be  remanded  to  serve  his  original  sentence: 
24  Am.  &  Eng.  Enc.  Law  (2  ed.),  595.  But,  where  the  pardon 
provides  upon  its  face  that  the  Governor  may  summarily  de- 
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termine  whether  the  conditions  have  been  complied  with,  and, 
if  he  finds  that  they  have  not,  may  revoke  the  pardon  and  order 
the  reconfinement  of  the  offender,  such  stipulation  becomes  bind- 
ing upon  the  convict,  and  authorizes  his  rearrest  and  commit- 
ment upon  the  terms  and  in  the  manner  imposed:  24  Am.  & 
Eng.  Enc.  Law  (2  ed.),  595.  Thus,  the  Governor  of  Iowa 
pardoned  a  convict  confined  in  the  penitentiary  on  condition 
that  he  should  during  the  remainder  of  the  term  of  his  sentence 
^^refrain  from  the  use  of  intoxicating  liquors  as  a  beverage,"  and 
should  "use  all  proper  exertion  for  the  support  of  his  mother 
and  sister/^  and  should  not  "be  convicted  of  any  offense  against 
any  of  the  criminal  laws  of  the  state."  The  pardon  provided 
that,  if  he  did  not  comply  with  the  provisions  imposed,  he  was 
to  be  "liable  to  summary  arrest  upon  the  warrant  of  the  Governor 
of  the  state  for  the  time  being,  whose  judgment  shall  be  conclu- 
sive as  to  the  sufficiency  of  the  proof  of  the  violation  of  the" 
clause  referring  to  drinking  and  support,  "and  to  be  confined 
in  the  penitentiary  of  the  state  for  the  remainder  of  the  term 
of  his  sentence."  The  prisoner  accepted  the  pardon,  but  vio- 
lated its  conditions.  The  Governor  thereupon  issued  a  warrant 
reciting  the  facts,  and  the  prisoner  was  rearrested  and  recon- 
fined  in  the  penitentiary.  He  sought  release  by  habeas  corpus, 
but  the  court  denied  his  application,  holding  that  he  was  not 
entitled  to  a  judicial  determination  of  the  fact  of  forfeiture  and 
that  the  conditions  were  valid.  The  court  said:  "It  (the 
pardon)  expressly  provides  that  the  Governor  may  by  his  war- 
rant revoke  it  upon  such  showing  of  a  violation  of  the  conditions 
as  he  may  deem  sufficient.  Upon  its  revocation  the  legal  status 
of  the  petitioner  must  be  regarded  the  same  as  it  was  before 
the  pardon  was  granted.  It  must  be  remembered  that  the  pardon 
was  an  act  of  grace.  The  petitioner  had  no  right  to  demand  it. 
Tt  was  founded  on  no  right  which  he  could  enforce  in  any  court. 
What  he  accepted  was  in  the  nature  of  a  favor  or  gift.  It  was 
not  such  a  contract  aa  entitled  him  to  have  a  judicial  determina- 
tion of  forfeiture,  in  the  face  of  his  stipulation  that  the  Governor 
might  i-evoke  it  upon  such  showing  as  might  be  satisfactory  to 
him'':  Arthur  v.  Craig,  48  Iowa,  264  (30  Am.  Rep.  395). 
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A  convict  in  Indiana  was  pardoned  on  condition  that  ^*he 
leave  and  remain  out  of  the  state  during  the  time  for  which  he 
was  sentenced."  The  pardon  stipulated  that  the  Governor  re- 
served the  right  to  revoke  it  at  any  time  upon  the  condition  being 
broken,  and  that  he  should  be  the  sole  judge  of  any  violation 
thereof.  The  Governor  determined  that  the  prisoner  had  vio- 
lated the  conditions  imposed  and  directed  that  he  be  rearrested 
and  remanded  to  prison,  which  was  done  accordingly.  Upon 
habeas  corpus  the  court  held  that  the  Governor  granted  the  par- 
don as  a  matter  of  grace,  and  not  as  a  duty,  and  could  impose 
such  conditions  as  he  saw  fit,  and,  when  a  prisoner  accepted  it, 
he  by  implication  acceded  to  all  its  terms  and  conditions,  and 
that  the  Grovernor  had  the  power  to  order  his  rearrest  and  return 
to  prison  at  any  time.  The  court  said  the  relation  of  the 
prisoner  to  the  Governor  after  the  issuance  of  the  conditional 
pardon  was  like  that  of  bail  to  their  principal,  who,  according 
to  the  quaint  language  of  the  old  books,  "have  their  principal 
always  upon  a  string,  and  may  pull  the  string  whenever  they 
please,  and  render  him  in  their  own  discharge" :  Woodward  v. 
Murdoch,  124  Ind.  439  (24  N.  E.  1047).  The  same  principle 
was  announced  by  the  Supreme  Court  of  Massachusetts  in  Ken-- 
nedy's  Case,  135  Mass.  48. 

Judgment  of  the  court  below  is  affirmed.  Affirmed. 


Ar«rued  14  February,  decided  9  April,  1907. 
SEABfiOOK  V.  OOOS  BAY  ICE  GO. 

89  Paa  417. 

BouNOARiss — ^Nature  of  Survbtor'b  Evidbncb. 

1.  In  testifying:  as  to  the  location  of  points  in  public  surveys.  It  must 
be  remembered  that  surveyors  are  only  witnesses,  and  they  should  confine 
their  testimony  to  what  acts  they  performed,  leaving  the  conclusion  as  to 
the  location  of  the  point  to  the  Jury,  and  the  court  can  determine,  as  a 
matter  of  law,  whether  they  have  pursued  the  correct  method  in  the 
survey. 

BouNDARias — Manner  of  Locating  Corners. 

2.  Where,  on  an  issue  as  to  the  location,  on  the  ground  of  the  bound- 
aries of  a  tract  of  tide  lands,  the  description  in  the  deed  called  for  a  place 
of  beginning  a  certain  number  of  chains  northward  from  a  "post  at  angle 
in  meander  line"  and  it  was  then  stated  that  the  post  was  a  certain  num- 
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bcr  of  chainR  north  from  a  certain  conwr  of  "lot  No.  2    in  section  26." 

etc..  the  proper  method  was  to  find   the  angle   post,  and.  if  lost  or  oblit- 

.erated,  to  find  it  from  some  known  comer  and  not  to  fix  a  startiner  point 

according:  to  the  number  of  chains  mentioned  from  the  comer  of  the  lot. 

BOUNDAKTBS CALLS   CONTROL    MBANDBR   LINB. 

3.  A  deed  of  tide  land  by  the  state  described  by  metes  and  bounds 
conveys  the  territory  within  the  calls,  which  are  not  controlled  by  the 
meander  lines  of  the  ori^nal  United  States  survey,  thougrh  one  of  the 
calls  is  "thence  along  the  meander  line,"  it  being  presumed  that  the  line 
thus  referred  to  means  the  actual  high  water  mark,  rather  than  the  line 
of  the  government  Bur\'ey. 

Boundaries — Purpose  of  Meander  Lines. 

4.  In  surveying  fi-actions  of  government  land  adjoining  navigable 
waters,  the  meander  line  is  not  Intended  to  mark  tne  boundary,  but  only 
to   indicate  the  winding  lines  of   the  banks. 

Adtersb  Possession — Sufficiency  of  Evidence. 

5.  Adverse  possession  of  tide  land  improved  only  by  some  scattered 
piling  is  not  established  by  the  payment  of  taxes,  and  the  oocasional  re- 
ceipt of  rent  for  tying  scows  and  other  floating  craft  to  the  piling. 

Maps  as  Evidence. 

6.  A  map  made  from  miscellaneous  sources  of  information,  without  an 
iictual  survey  on  the  ground,  is  not  competetnt  evidence  of  the  location  of 
objects  or  of  the  distances  shown  thereon. 

From  Coos:  Lawrenck  T.  Harkis,  Judge. 

Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  of  ejectment  by  E.  B.  Seabrook  against  the 
Coos  Bay  Ice  &  Cold  Storage  Co.  Plaintiff's  grantor,  Charles 
E.  Fox,  on  November  25,  1874,  purchased  from  the  state  tide 
lands  descril^ed  in  his  deed  as: 

"Beginning  at  the  meander  post  on  the  line  between  sections 
26  and  27,  Tp.  25  S.,  R.  13  W.,  Will.  Mer.,  and  running  along 
the  meander  line  S.  58°  E.,  22.30  chs.;  S.  51'  E.,  10  chs.; 
S.  9*"  E.,  1.74  chs.;  thence  east,  4.50  chs.,  to  low-water  line; 
thence  along  low-water  line,  X.  9°  W.,  1.74  chs.;  N.  51**  W., 
10  chs.;  X.  45°  W.,  20  chs.;  thence  west,  8.50  chs.,  to  place  of 
beginning." 

And  on  April  10,  1873,  the  state  conveyed  to  G.  Webster  cer- 
tain tide  lands  described  as: 

"Beginning  2.21  chains  nortliward  from  a  post  at  angle  in 
meander  line  of  Coos  Bay — said  post  being  7.50  chains,  N.  17'* 
PI  from  the  N.  E.  corner  of  lot  Xo.  2  in  section  26,  Tp.  25  S., 
1{.  13  W.,  Will.  Mer.,  and  running  northward  along  the  meander 
line  16.75  chains;  thence  east  4.50  chains  to  low-water  mark; 
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thence  southward,  along  low-water  line,  16.75  chains;  thence 
west  4.50  chains,  to  place  of  beginning.^^ 

On  February  9,  1883,  the  state  conveyed  to  the  plaintiff's 
grantors,  Lapp  and  Hall,  the  following  described  tide  lands,  viz. : 

"All  of  the  tide  lands  lying  in  front  of,  and  abutting  on,  lot  4 
of  sec.  26,  Tp.  25  south,  range  13  west,  except  that  tract  here- 
tofore, on  the  25th  day  of  Nov.  1874,  sold  to  Chas.  E.  Fox,  and 
excepting  that  tract  sold  to  G.  Webster,  April  10th,  1873.'' 

Plaintiff  claims  that  there  is  a  tract  of  tide  land  about  82  feet 
wide  lying  between  the  Fox  and  the  Webster  tracts,  and  that 
defendant's  buildings  extend  over  upon  said  strip  about  20  feet 
south  of  the  south  line  of  the  Fox  tract. 

There  was  a  judgment  in  favor  of  defendant,  from  which  the 
plaintiff  appeals.  Reversed. 

For  appellant  there  was  an  oral  argument  by  Mr.  John  S. 
Coke,  with  a  brief  over  the  name  of  Coke  &  Seabrook,  to  this 
effect. 

I.  The  true  boundary  between  the  upland,  which  is  the  prop- 
erty of  the  Federal  government,  and  the  tide  land,  which  belongs 
to  the  state,  is  the  true  or  actual  meander  line  of  the  stream  or 
body  of  water,  viz. :  high-water  mark :  Minto  v.  Delaney,  7  Or. 
337 ;  Mooi-e  v.  Willamette  Transp.  &  L.  Co,  7  Or.  355 ;  Andrus  v. 
Knott,  12  Or.  501  (8  Pac.  763) ;  Johnson  v.  Knott,  13  Or.  308 
(10  Pac.  418);  Weiss  v.  Oregon  Iron  &  S.  Co,  13  Or.  496 
(11  Pac.  255) ;  Turner  v.  Parker,  14  Or.  340  (12  Pac.  495) ; 
Shively  v.  Bowlhy,  152  U.  S.  1  (14  Sup.  Ct.  548:  38  L.  Ed. 
331)  ;  Northern  Pine  Land  Co.  v.  Bigelow,  84  Wis.  157  (21 
L.  R.  A.  776) ;  5  Cyc.  893,  note  99. 

II.  The  meander  lines  in  surveys  by  the  general  government 
are  not  run  as  boundaries,  but  to  ascertain  the  sinuosities  of 
the  shore,  so  that  the  stream,  and  not  the  meander  line  as  ac- 
tually run,  is  the  true  boundary:  5  Cyc.  899,  note  18;  4  Am. 
&  Eng.  Enc.  Law  (2  ed.),  776;  Railroad  Co,  v.  Schurmeier, 
74  U.  S.  (7  W^all.)  272;  Hardin  v.  Jordan,  140  U.  S.  371 
(11  Sup.  Ct.  838) ;  Whitehurst  v.  McDomld,  3  C.  C.  A.  215; 
Everson  v.  Waseca,  44  Minn.  247  (46  N.  W.  405)  ;  Brown  Oil 
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Co,  V.  Caldwell  35  W.  Va.  95  (13  S.  E.  42:  29  Am.  St.  Rep. 
793);  Sizor  v.  Logmsport,  151  Ind.  626  (50  N.  E.  377:  44 
L.  H.  A.  814) ;  Proving  v.  Lovi,  6  Okl.  94  (50  Pac.  82). 

III.  The  question  as  to  the  location  of  a  boundary  being  one 
of  fact,  a  surveyor  cannot  give  his  opinion  as  to  where  it  is,  his 
duty  is  to  confine  himself  to  a  statement  of  what  he  did :  5  Cyc. 
967,  968;  Kelso  v.  Stigar,  75  Md.  376  (24  Atl.  18) ;  O'Bnen  v. 
Cavatiaugh,  61  Mich.  368  (28  N.  W.  127) ;  Radford  v.  Johnson, 
8  N.  D.  182  (77  N.  W.  601) ;  Case  v.  Trapp,  49  Mich.  59  (12 
N.  W.  908) ;  Burt  v.  Busch,  82  Mich.  506  (46  N.  W.  790). 

IV.  A  surveyor  who  has  surveyed  the  premises  may  state  what 
he  found  and  explain  his  statements  by  a  map  {Rowland  v. 
McCown,  20  Or.  538:  26  Pac.  853),  and  a  map  may  be  re- 
ceived in  evidence  when  accompanied  with  testimony  that  it 
correctly  shows  the  true  location  of  the  objects  marked  thereon : 
Scanlan  v.  San  Francisco  &  S,  J.  V.  Ry.  Co.  128  Cal.  586 
(61  Pac.  271) ;  Bwwell  v.  Sneed,  104  N.  C.  118  (10  S.  E.  152) ; 
Hoge  V.  Ohio  Ry.  Co.  32  W.  Va.  562  (14  S.  E.  152:  25  Am.  St. 
Hep.  836). 

But  a  map  made  by  one  person  from  notes  of  a  survey  made 
by  another  is  incompetent,  where  there  is  no  evidence  of  the 
correctness  of  the  notes  {Hays  v.  Ison  (Ky.),  72  S.  W.  733; 
Donohue  v.  Whitney,  133  N.  Y.  178:  30  N.  E.  848),  nor  is  a 
map  admissible  upon  the  testimony  of  one  who  claims  to  be 
familiar  with  the  premises,  but  did  not  survey  the  ground: 
Smith  V.  Bunch,  31  Tex.  Civ.  App.  541  (73  S.  W.  559). 

"V'.  To  render  maps  admissible  in  evidence  as  independent 
proof  of  the  location  of  a  boundary  they  must  be  (1)  official, 
or  (2)  have  been  recognized  as  correct  by  the  former  owner,  or 
(3)  be  referred  to  in  the  deed  or  grant,  or  (4)  must  be  authen- 
ticated ancient  documents :  5  Cyc.  963,  964 ;  Jones  v.  Huggvns, 
1  Dev.  223;  Ellison  v.  Branstrator,  153  Ind.  146  (54  N.  E. 
433) ;  Scanlan  v.  San  Francisco  &  S,  J.  Y.  Ry.  Co.  128  Cal.  586 
(61  Pac.  271) ;  Burwell  v.  Sneed,  104  N.  C.  118  (10  S.  B.  152) ; 
Iloge  v.  Ohio  Ry.  Co.  32  W.  Va.  562  (25  Am.  St.  Rep.  836: 
14  S.  E.  152). 
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For  respondent  there  were  oral  arguments  by  Mr.  Edward 
Louis  Cohum  Farrki  and  Mr,  James  Monroe  Upton,  with  a 
brief  ot  this  effect. 

1.  All  surveys  of  tide  lands  shall  conform  to  and  connect  with 
the  adjoining  surveys  of  the  United  States,  so  far  as  may  l)e 
practicable,  and  the  certificate  of  the  cfounty  surveyor,  descril)- 
ing  the  lands  applied  for  by  metes  and  bounds,  and  stating  the 
quantity  thereof,  shall  be  necessary  to  complete  the  purchase: 
Laws  1872,  p.  132,  §  7. 

2.  When  the  description  specifies  along  the  meanderings  of 
the  stream,  and  then  gives  the  courses  and  distances,  the  meander 
line  must  be  followed:  Turner  v.  Parker,  14  Or.  340  (12  Pac. 
495). 

Opinion  by  Mr.  Justice  Eakin. 

The  most  important  issues  in  the  case  are  (1)  is  there  a  strip 
of  tide  land  between  the  Fox  and  the  Webster  tracts ;  and,  if  so 
(2)  is  the  south  line  of  the  Fox  tract  south  of  defendant's  build- 
ings? And  both  depend  upon  the  proper  and  accurate  tracing 
upon  the  ground  of  the  boundaries  of  the  tracts  as  given  in 
the  deeds. 

Defendant  claims  that  plaintiff  has  no  standing  in  this  court, 
because  he  has  not  established  the  existence  of  any  tide  lands 
between  the  Fox  and  the  Webster  tracts.  The  location  of  the 
Webster  tract  is  not  traced  by  the  witness  Whereat  from  the  be- 
ginning point  named  in  the  deed.  The  survey  of  this  tract, 
as  set  out  in  the  deed,  is  tied  to  an  angle  in  the  government 
meander  line;  the  call  being:  "Beginning  2.21  chains  north- 
ward from  a  post  at  angle  in  meander  line  of  Coos  Bay."  It  is 
conceded  in  the  evidence  and  disclosed  by  the  plaintiff's  Exhibit 
10,  that  there  is  an  angle  in  the  government  meander  line  63.9 
feet  northerly  from  the  point  adopted  by  Whereat  as  the  tie 
corner,  which  last  point  is  not  an  angle  in  the  meander  line, 
and  Whereat  evidently  justifies  himself  in  ignoring  this  angle  by 
reason  of  the  further  description  in  the  deed  of  that  angle  post 
as  "being  7.50  chains  north  17**  east  from  the  northeast  corner 
40  Ob. 1« 
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of  lot  2  in  section  2G*' ;  but  the  northeast  comer  of  lot  2  is  not 
a  comer  in  the  United  States  survey,  and  it  can  only  be  ascer- 
tained by  a  subdivision  of  section  26  in  the  manner  provided  by 
the  United  States  Land  Department.  It  may  be  conceded  as  to 
all  government  surveys  that  there  will  be  scmie  discrepancies 
boiii  as  to  measurements  and  courses  between  the  field-notes 
and  the  measurements  on  the  ground,  and  the  surplus  or  short- 
age must  be  apportioned  in  subdividing  the  section,  which  in 
this  case  is  liable  to  make  lot  2  more  or  less  than  20  chains 
wide,  and  thus  vary  its  point  of  intersection  with  the  meander 
line;  that  is,  quarter  quarter  comers  must  be  established  at 
points  midway  between  section  and  quarter  section  corners: 
Gen.  Land  Office  Circular,  Restoration  of  Lost  Corners  and 
Subdivision  of  Sections,  dated  March  14,  1901,  p.  15.  And  in 
a  fractional  quarter  section  each  of  such  subdivisions  will  con- 
stitute a  lot;  and  as  neither  the  west  nor  the  south  lines  of  the 
northwest  quarter  of  section  26  is  full,  that  fractional  quarter 
should  constitute  lot  4,  and  the  reference  in  the  deed  treats  it 
as  one  lot. 

1.  Both  the  witness  Whereat  and  the  deed  refer  to  the  north- 
east corner  of  lot  2  as  an  established  corner ;  but  it  is  not  a  cor- 
ner of  the  public  survey,  and  must  be  ascertained  by  the  estab- 
lished method.  The  surveyor,  in  testifying  in  relation  thereto, 
must  state  more  than  the  result;  he  must  detail  his  survey  in 
locating  such  comer,  and  it  will  then  be  a  legal  question  whether 
his  method  is  correct  and  a  question  of  fact  whether  the  result 
is  correct:  5  Cyc.  967;  Radford  v.  Johnson,  8  N.  D.  182  (77 
N.  W.  601) ;  O'Brien  v.  Cavanaugh,  61  Mich.  368  (28  N.  W. 
127). 

2.  Here  Whereat's  method  was  incorrect.  He  establishes  the 
tie  comer  from  the  northeast  comer  of  lot  2,  without  disclosing 
that  such  comer  is  correctly  determined,  but  when  determined, 
it  does  not  control  the  tie  comer.  The  Webster  deed  fixes  the 
starting  point  at  2.21  chains  northward  from  the  post  at  angle 
in  meander  line.  That  angle  post  in  the  meander  line  of  the 
public  survey  was  adopted  by  the  county  surveyor  as  the  basis 


April,  1907]     Ssabbook  v.  Coos  Bay  Icb  Co.  243 

of  his  survey  of  the  Webster  tract,  and  his  starting  point  is  the 
jjoint  to  be  ascertained,  and  must  control  now ;  and  if  that  angle 
exists,  and  is  known,  it  is  not  necessary  to  look  further.  If  lost 
or  obliterated,  it  must  be  found  or  re-established  from  some 
known  corner  by  the  approved  methods.  The  reference  in  the 
deed  to  the  northeast  comer  of  lot  2  is  only  as  a  witness  comer 
to  identify  and  aid  in  finding  the  angle  mentioned,  and  not  to 
control  it ;  and  Whereat's  survey  or  tracing  is  erroneous  in  adopt- 
ing as  a  tie  corner  the  point  63.9  feet  southward  on  the  meander 
line  from  the  angle  mentioned.  But  this  error  in  tracing  the 
Webster  tract  does  not  necessarily  determine  that  plaintiff  had 
not  a  prima  facie  case,  at  least  it  is  not  here  for  decision  by 
this  court. 

3.  The  case  was  tried  in  the  lower  court  upon  the  theory  that 
the  calls  in  the  deed  to  Fox  for  the  west  line  of  the  tract  should 
give  way  to  the  meander  line  of  the  public  survey,  which  would 
locate  the  south  line  of  the  Fox  tract  about  60  feet  south  of  its 
location  by  the  calls  of  the  deed.  By  Section  7  of  the  "act  to 
provide  for  the  sale  of  tide  and  overflowed  lands  of  the  seashore 
and  coast"  (Ijaws  1872,  pp.  129,  132),  under  which  the  Webster 
and  Fox  deeds  were  issued,  it  is  provided  that  the  applicant  to 
purchase  such  land  shall,  at  his  own  expense^  cause  the  same  to  be 
surveyed  by  the  county  surveyor,  such  survey  to  conform  to  and 
connect  with  the  survey  of  the  United  States  so  far  as  may  be 
practicable,  describing  the  lands  by  metes  and  bounds,  and  this 
provision  has  been  retained  in  all  amendments  and  subsequent 
acts  relating  thereto.  This  survey  is  presumed  to  be  the  true 
meander  line  of  the  bay  at  that  date,  and  such  survey  constitutes 
the  basis  upon  which  the  state  land  board  acts  in  making  the 
deed,  and,  there  being  no  ambiguity  in  the  deed,  its  calls  must 
control.  It  is  settled  in  this  state  that  where  a  stream,  lake  or 
bay  is  meandered  by  the  public  survey,  the  shore  becomes  the 
real  boundary,  and  not  the  meander  line  as  surveyed,  if  there  is 
found  to  be  a  discrepancy  between  the  two:  French  Livestock 
Co.  V.  Springer,  35  Or.  312  (58  Pac.  102) ;  Johnson  v.  Tamlin- 
.son,  41  Or.  198   (68  Pac.  406).     The  county  surveyor  in  this 
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case  deterniinecl  that  there  was  a  discrepancy  between  the  mean- 
der line  of  the  public  survey  and  the  shore  line.  His  decision 
was  accepted  and  acted  u|)on  by  the  state  land  board,  and  is  final 
until  an  error  is  shown  and  the  deed  corrected  in  some  manner 
authorized  by  law.  If  j)crmanent  and  visible  or  ascertainetl 
boundaries  or  monuments  are  mentioned  in  the  deed  as  the 
boundary  or  corners  of  the  survey,  such  boundary  and  monu- 
ments should  control  (though  this  rule  is  not  an  inflexible  one 
(Hale  V.  Cottle,  21  Or.  580 :  28  Pac.  901 ;  Baker  County  v.  Ben- 
son, 40  Or.  207,  218:  6()  Pac.  815)  ;  but  in  this  deed,  the  only 
reference  is  "along  the  meander  line,"  which  can  only  mean  the 
actual  meander  line  of  the  bay,  because  the  meander  line  of 
the  public  survey  is  not  a  permanent  visible  or  ascertained 
l)oundary. 

4.  In  Railroad  Co,  v.  Schurmeier,  74  U.  S.  (7  Wall.)  272 
(19  L.  Ed.  74),  it  is  held :  ''Meander  lines  are  run  in  surveying 
fractional  portions  of  the  public  lands  bordering  upon  navigable 
rivers,  not  as  boundaries  of  the  tract,  but  for  the  purpose  of 
defining  the  sinuosities  of  the  banks  of  the  stream";  and  this 
is  the  rule  generally,  both  in  the  state  and  federal  courts.  There- 
fore the  court  erred  in  admitting  evidence  tending  to  establish 
the  west  boundary  of  the  Fox  tract  upon  the  meander  line  of 
the  public  survey,  and  also  erred  in  instructing  the  jury  to  the 
effect  that  they  might  ignore  the  calls  in  the  deed. 

5.  As  to  the  question  of  adverse  possession  by  the  defendant, 
the  only  proof  is  the  testimony  of  Patrick  Hennessey,  superin- 
tendent of  the  Oregon  Coal  &  Navigation  Co.,  the  defendant's 
grantor,  and  he  says  the  company  had  possession  of  some  tide 
land  there. 

"About  all  I  did  was  to  pay  the  taxes  on  it.  There  were  no 
buildings  on  it,  some  piling.  We  received  rent  money  for  scows 
and  a  piledriver,  tied  up  there  two  or  three  years  ago.  These 
houseboats  were  occupied  as  dwellings.  I  do  not  know  where 
the  piles  were  driven,  as  it  has  been  a  long  time  ago.  It  is  more 
than  10  years  since  they  were  driven.  The  houseboats  were  not 
there  continuously.  Once  in  a  while  they  were  tied  up  there 
during  this  period.  The  piles  were  not  connected  with  each 
other  in  any  way." 
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This  evidence  does  not  tend  to  establish  adveree  possession : 
Mo7itgomery  v.  Shaver,  40  Or.  251  (66  Pac.  923).  Actual  oc- 
cupancy, pedis  possessio,  is  necessary  to  constitute  such  posses- 
sion as  will  ripen  into  title.  Therefore,  it  was  error  for  the 
court  to  submit  the  question  of  adverse  possession  to  the  jury. 

6.  It  was  also  error  to  admit  in  evidence  Exhibits  K  and  L, 
defendant's  testimony,  for  the  reason  that  such  exhibits  are  only 
competent  as  evidence,  when  identified,  as  disclosing  relatively 
the  situation  upon  the  ground.  Such  a  map  is  intended  to 
demonstrate  to  the  jury  the  actual  condition  upon  the  groimd 
and  the  true  relative  positions  of  lines  or  objects  mentioned,  but 
when  so  identified  by  one  competent  witness,  it  may  be  admitted, 
and  if  its  correctness  is  disputed,  it  is  a  question  for  the  jury 
to  determine  the  fact:  Hays  v.  Tson  (Ky.),  72  S.  W.  733; 
iJonohue  v.  Whitney,  133  X.  Y.  178  (30  N.  E.  848).  The  wit- 
ness who  drew  this  map  says  he  made  no  measurements  on  the 
ground  as  to  lines  and  angles  or  the  relative  positions  of  de- 
fendant's property  or  buildings,  'but  used  as  his  data  the  bound- 
aries mentioned  in  the  deeds,  the  city  plats,  and  the  field  notes 
of  the  meander  line  of  the  public  survey.  From  such  data  it  is 
impossible  for  him  to  locate  the  exact  relative  positions  of  de- 
fendant's buildings  and  the  south  line  of  the  Fox  tract. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the  lower 
court  for  a  new  trial.  Reversed. 


Argrued  27  Februai-y,  decided  9  April.  1907. 
PORTLAND  IRON  WORKS  t\  WILLETT. 

89  Pac.  421,  90  Pac.  1000. 

Appkal — Objections  in  Lower  Court — Specific   Performance. 

1.  A  complaint  for  the  specific  performance  of  a  contract  of  employ- 
ment which,  after  stating  the  time  and  object  of  the  employment,  alleges 
that  It  was  stipulated  that  the  employe  should  be  paid  at  a  specified  rate 
per  month,  and  that  in  consideration  thereof  he  agreed  to  desigrn  such 
machinery  as  might  be  required  and  to  give  the  employer  the  benefit  of 
the  best  of  his  knowledge,  and  that  in  consideration  of  the  employment, 
any  Improvements  which  the  employe  might  conceive  should  become  tho 
property  of  the  employer,  is  sufficient  when  attacked  for  the  first  time  on 
appeal  as  against  the  objection  that  the  employment  and  not  the  salary 
was  the  consideration  for  the  agreement  as  to  the  ownership  of  the  im- 
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provements  which  the  employe  might  conceive,  and  that  such  employment 
was  not  a  sufficient  conaideration. 

Master  and  Servant — Contract  of  Employment  to  Invent. 

2.  Where,  in  a  contract  of  general  employment  of  Inventing  skill,  there 
Is  an  express  agreement  that  the  employer  is  to  be  the  owner  of  any  in- 
vention made  by  the  employe,  the  employer  becomes  the  owner  of  the 
fmploye's  Inventions. 

SPBCinc  Performance — Contract  to  Invent — Degree  of  Proof. 

3.  To  warrant  a  decree  for  the  specific  performance  of  a  contract  stip- 
ulating that  the  inventions  of  an  employe  made  during  his  employment 
shall  become  the  property  of  the  employer,  the  contract  must  be  clearly 
proven  and  its  terms  as  to  subject-matter,  consideration  and  other- essen- 
tials must  be  specific. 

Master  and  Servant — E^tidbnce  of  Employment  to  Invent. 

4.  On  the  issue  of  the  existence  of  a  contract  of  employment  by  letters, 
it  appeared  that  the  employe  offered  his  services  to  the  employer,  who  re- 
plied that  he  desired  a  man  in  the  capacity  mentioned,  and  inquired 
whether  the  employe  was  a  machine  draughtsman.  The  employe  replied 
by  submitting  blue  prints  of  drawings  of  machinery  previously  designed 
by  him.  and  stated  that  all  of  the  machines  designed  were  in  successful 
operation,  and  that  he  desired  |1,800  per  year  to  start  with.  The  employer 
replied  that  he  accepted  the  employe's  proposal  with  the  understandin'g 
that  drawings,  patterns  or  designs  of  machinery  made  by  the  employe 
should  belong  to  the  employer,  to  which  the  employe  replied  that  he  would 
regard  the  drawings  and  patterns,  etc.,  as  belonging  to  the  employer  as  a 
part  of  the  consideration  for  the  salary.  Held,  sufficient  to  establish  a 
contract  of  employment. 

Same — Construction  of  Contract  to  Invent. 

5.  An  employer  accepted  the  employe's  offer  to  work  for  him  with  a 
proviso  that  the  employer  should  be  the  owner  of  drawings,  patterns  and 
designs  of  machinery  made  by  the  employe  during  his  employment.  The 
employe  replied  that  any  improvments  wh  ch  he  might  make  the  employer 
was  welcome  to  have,  and  lie  would  assign  patents  therefor  to  the  em- 
ployer upon  payment  of  the  ex(^ense :  but  that  these  matters  could  be 
arranged  in  a  personal  interview.  Held,  that  the  employe  did  not  reserve 
for  future  negotiation,  the  question  of  the  ownership  of  any  improvements 
which  he  might  make  In  machinery,  especially  where  he,  without  any 
further  negotiation,  went  to  work  and  suggested  to  the  employer  that  a 
design  was  patentable,  but  that  the  remark  about  the  interview  related 
to  the  details  of  procuring  and  assigning  the  patents. 

Same — Meaning  of  Design. 

6.  An  employe  tendered  his  services  to  a  siiwmill  manufacturer,  and 
stated  that  he  had  desgned  machines  which  w^ere  in  successful  operation. 
The  employer  accepted  the  proposal  of  the  employe  with  the  understanding 
that  drawings,  patterns  or  "designs"  of  machinery  made  by  the  employe 
should  be  the  property  of  the  employer.  Held,  that  the  word  "designs" 
was  Intended  by  both  parties  to  cover  the  invention  of  any  new  machine 
or  improvement  thereof,  and  was  not  used  In  the  sense  of  ornamental 
design. 

Same — Time  op  Continuance  of  Contract. 

7.  A  contract  of  employment  stipulating  a  specified  monthly  compensa- 
tion for  the  time  the  employe  shall  remain,  and  providing  that  the  con- 
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tract  may  be  terminated  by  either  party  on  notice.  Is  for  an  indefinite  time 
and  cannot  be  construed  as  an  employment  for  a  year. 

SAMB OWNKBSHIP   OF  INVBNTIONS  BT   EMPLOTB. 

8.  Under  a  contract  of  employment  stlpulatlnsr  that  drawings,  pat- 
terns or  desigrns  of  machinery  made  by  the  employe  during:  the  time  of  his 
service  shall  belong  to  the  employer,  all  inventions  worked  out  during  the 
continuance  of  the  contract,  and  the  patents  therefor,  belong  to  the 
employer. 

Specific  Performance — Condition  Precedent. 

9.  Where  a  contract  of  employment  stipulated  that  inventions  made  by 
the  employe  should  be  the  property  of  the  employer,  and  the  employe 
made  inventions,  and  incurred  expenses  in  making  applications  and  pro- 
curing patents,  the  employer  must,  in  order  to  compel  the  employe  to 
surrender  title  to  the  patents,  pay  the  expenses  incurred. 

Costs  on  Appeal — Briefs — Printing. 

10.  On  a  motion  to  retax  costs  of  the  printing  of  appellant's  abstract 
and  brief,  the  issue  to  be  determined  Is  not  the  reasonableness  of  the 
chargv^s,  but  what  was  actually  paid  by  appellant. 

From  Multnomah:  John  B.  Clbland,  Judge. 

Statement  by  Mb.  Commissioner  Slateb. 

This  is  a  suit  for  specific  performance  by  the  Portland  Iron 
Works  against  C.  W.  Willett.  Plaintiff  is  a  corporation  engaged 
in  devising,  manufacturing  and  selling  machinery,  particularly 
for  sawmills,  and  has  its  construction  works  or  machine  shops 
at  Portland,  Oregon.  Defendant  was  a  resident  of  Seattle, 
Washington,  and,  having  special  knowledge  and  experience  in 
devising,  designing  and  constructing  such  machinery,  on  July  5, 
11)04,  solicited  employment  with  it  in  that  capacity.  As  the 
result  of  a  series  of  letters  between  them  defendant  was  so  em- 
ployed at  a  stated  salary,  it  being  expressly  agreed  that  all 
drawings^  patterns  and  designs  of  machinery,  made  by  him  while 
in  its  employ,  should  become  and  be  the  property  of  plaintiff. 
Defendant  entered  on  the  performance  of  said  work  on  July  19, 
1904,  and  continued  therein  until  February  1,  1906,  receiving 
therefor  the  agreed  salary  of  $150  per  month,  during  which 
time,  and  while  performing  his  duties  under  said  employment, 
defendant  conceived,  invented  and  perfected  certain  improve- 
ments in  a  log  or  cant  hook  dog,  being  an  attachment  of  and 
used  on  a  sawmill  carriage,  a  gang  edger  and  power  setworks 
of  a  sawmill  carriage,  using,  to  accomplish  said  inventions,  the 
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time  of  his  employer  as  well  as  its  tools  and  materials  and  the 
time  of  its  other  employes.  During  the  time  of  his  employment, 
and  without  plaintiff's  consent,  he  applied  for  patents  on  each 
of  said  improvements  in  his  own  name  and  at  his  own  expense. 
The  company,  having  learned  of  such  acts,  demanded  that  he 
disclose  to  it  all  the  facts  concerning  said  applications  for  pat- 
ents, and  that  he  assign  said  inventions  and  applications  for 
patents  thereon,  claiming  to  own  the  same  by  the  terms  of  the 
said  contract  of  employment.  He  refused,  and  denied  that  the 
company  had  any  rights  therein,  whereupon  it  brought  this  suit. 
The  complaint,  after  alleging  the  foregoing  facts,  contains  the 
following  allegation: 

"That  in  and  by  said  contract  it  was  furthermore,  in  consid- 
eration of  the  employment  of  said  defendant  by  plaintiff  as 
aforesaid,  expressly  stipulated  that  any  and  all  improvements 
which  defendant  might  conceive  and  design  relating  to  band- 
mills,  carriages,  feeds,  rolls  and  edgers,  while  continuing  in  the 
said  employ  of  the  plaintiff,  should  become  and  be  the  exclusive 
property  of  the  plaintiff ;  and  that  the  plaintiff  might  at  its  own 
option  and  expense  patent  any  of  the  improvements  so  con- 
ceivetl  and  designed  by  the  defendant;  and  the  defendant  ex- 
pres^sly  agreed  to  make  such  applications  for  letters  patent  on 
such  devices  relating  to  sawmill  machinery  as  plaintiff  elected 
to  have  patented,  and  also  to  duly  assign  said  inventions  and 
letters  patent  to  be  obtained  therefor  to  the  plaintiff,  for  the 
purpose  of  vesting  in  the  latter  the  whole  right,  title  and  interest 
in  and  to  such  invention  and  letters  patent.^' 

In  addition,  it  was  alleged,  in  effect,  that  plaintiff's  object  in 
employing  defendant  was  to  secure  exclusive  and  valuable  rights 
in  such  improvements,  whereby  it  would  obtain  particular  ad- 
vantage over  its  competitors;  that  defendant  well  knew  plain- 
tiff's object  and  in  furtlieranee  thereof  entered  into  its  employ- 
ment ;  that  said  improvements  are  valuable  and  patentable,  and 
that  defendant  has  secretly  and  in  fraud  of  plaintiff's  rights 
applied  for  letters  patent  thereon;  that  he  refused  to  disclose 
to  plaintiff  the  date  or  number  of  his  applications  for  patent 
and  refuses  to  assign  over  any  of  them  to  plaintiff,  but  declares 
his  purpose  and  intention  is  to  prosecute  his  applications  to 
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patent  for  his  own  exclusive  use  and  benefit ;  that  plaintiff  at  all 
times  has  been  and  still  is  willing  to  bear  all  expenses  necessarily 
incurred  in  prosecuting  applications  for  letters  patent  of  the 
United  States  on  each  of  said  improvements  and  making  a 
transfer  thereof  to  the  plaintiff.  The  prayer  is  that  defendant 
be  required  to  assign  to  plaintiff  each  of  said  improvements  and 
letters  patent  to  be  obtained  thereon,  for  an  injunction  against 
the  defendant,  and  for  general  relief. 

The  defendant  answered  by  general  denial  of  the  complaint, 
And  affirmatively  alleged,  in  effect,  that  he  agreed  to  work  for 
the  plaintiff  for  one  year  from  about  July,  1904,  for  $1,800, 
to  be  paid  in  monthly  installments  of  $150,  and  that  all  original 
drawings,  patterns  and  designs  of  machinery  made  by  him  while 
so  employed  should  belong  to  plaintiff;  but  that  any  and  all 
patentable  devices  and  improvements  invented  by  him  should 
belong  to  him.  By  its  reply  plaintiff  denied  all  the  material 
allegations  of  new  matter  in  the  answer.  After  taking  the  tes- 
timony, findings  in  defendant's  favor  were  made,  and  a  decree 
entered  thereon,  dismissing  the  complaint,  from  which  plaintiff 
appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Theodore  Justice  Geisler. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Robert  Catlin  MVright, 

Opinion  by  Mr.  Commissioner  Slater. 

1.  The  sufficiency  of  the  complaint  was  not  challenged  by 
demurrer,  but  it  is  now  contended  for  the  first  time  that  it  fails 
to  state  a  cause  of  suit,  for  the  reason  that  it  alleges  no  con- 
sideration for  the  alleged  express  agreement  on  the  part  of  the 
defendant  that  all  improvements  made  by  him  while  in  plain- 
tiff's enTploy  should  become  and  be  its  exclusive  property.  In 
the  absence  of  a  demurrer,  all  intendments  must  be  taken  in 
favor  of  the  sufficiency  of  the  pleading :  Fowler  v.  Phoenix  Ins. 
€o.  35  Or.  559  (57  Pac.  421)  ;  West  v.  Eley,  39  Or.  461  jG5  Pac. 
798)  ;  Walker  v.  TIarold.  44  Or.  205  (74  Pac.  705).     The  com- 
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plaint,  after  stating  the  time  and  object  of  the  employment, 
alleges : 

"It  was  stipulated  that  the  defendant  should  be  paid  by  the 
plaintiff  for  his  said  services  at  the  rate  of  $150  per  month  for 
the  time  he  was  in  the  employ  of  the  plaintiff;  and  that  de- 
fendant in  consideration  thereof  did  promise  and  agree  to  design 
such  machinery  as  might  be  required  of  him,  and  to  give  plain- 
tiff the  benefit  of  the  best  of  his  knowledge,  skill  and  experience." 

Immediately  following  this  language,  but  in  a  separate  par- 
agraph, is  the  following: 

"That  in  and  by  said  contract  it  was  furthermore,  in  consid- 
eration of  the  employment  of  said  defendant  by  plaintiff  as 
aforesaid,  expressly  stipulated  that  any  and  all  improvements 
which  defendant  might  conceive  and  design,  *  *  should  be- 
come and  be  the  exclusive  property  of  the  plaintiff.'' 

It  is  contended  that  the  effect  of  the  latter  allegation  is  that 
the  employment,  and  not  the  salary  to  be  paid,  is  the  alleged  sole 
consideration  for  the  succeeding  alleged  agreement  as  to  the 
ownership  of  the  improvements,  and  that  it  is  not  a  sufficient 
consideration.  But,  however  it  may  be  as  to  the  latter  conten- 
tion, it  cannot  be  fairly  concluded  from  the  language  quoted 
that  the  pleader  intended  to  allege  the  latter  as  a  separate  and 
distinct  agreement  from  the  former,  for  his  language  clearly 
imports  that  the  stipulation  as  to  the  ownership  of  improve- 
ments is  a  part  of  the  contract  of  employment,  and  it  must 
necessarily  follow  that  the  salary  therein  agreed  to  be  paid  is 
allefjed  as  the  consideration  for  the  agreement  as  to  the  owner- 
ship of  improvements  made. 

2,  To  entitle  it  to  the  relief  demanded  herein,  plaintiff  relies 
upon  an  alleged  express  contract  that  all  improvements  which 
defendant  might  conceive  and  design  relating  to  bandmills,  car- 
ria^^es,  feeds,  rolls  and  edgers,  while  in  its  employ,  should  become 
and  be  its  exclusive  property,  and  that  ^*t  might  «*  ^ts  option 
and  expense  patent  the  same,  and  that  the  defendant  expressly 
agreed  to  make  such  applications  for  patents  on  any  of  such 
improvepients  as  plaintiff  might  elect  to  have  patented  and 
assign  the  same  over  to  plaintiff.    It  seems  to  be  conceded  by  all 
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♦he  decisions,  and  we  think  by  the  defendant  herein,  that  when 
there  is  a  special  service  of  inventing  under  a.  special  employ- 
ment to  invent  for  a  consideration,  the  employer  becomes  the 
owner  of  the  servant's  invention;  and  the  same  result  follows 
where,  in  a  contract  of  general  employment  of  inventive  skill, 
there  is  an  express  agreement  that  the  employer  is  to  be 
the  owner  of  any  invention  or  improvement:  Annin  v.  Wren, 
44  Hun,  S52  ;Solomms  v.  United  States,  137  U.  S.  342  (11  Sup. 
Ct.  88:  34  L.  Ed.  667);  Pressed  Steel  Car  Go,  v.  Hansen, 
137  Fed.  403  (71  C.  C.  A.  207:  2  L.  R.  A.,  N.  S.,  1172). 

3.  But  to  warrant  a  decree  for  specific  performance,  such  con- 
tract must  be  clearly  and  unequivocally  proven,  and  its  terms 
as  to  subject-matter,  consideration  and  all  other  essentials, 
must  be  specific  and  unambiguous:  Pressed  Steel  Car  Co.  v. 
Hansen,  137  Fed.  403  (2  L.  R.  A.,  N.  S.,  1172:  71  C.  C.  A. 
207).  Plaintiff  claims  that  the  ajleged  contract  is  included  in 
the  correspondence  which  passed  between  it  and  the  defendant 
immediately  prior  to  his  arrival  in  Portland  and  his  entry  into 
its  service,  and  particularly  in  its  letter  of  July  11,  1904,  and 
defendant's  answer  of  July  12,  1904;  while  defendant  insists 

(1)  that  said  letters  amount  to  nothing  more  than  negotia- 
tions for  a  contract,  and  do  not  in  fact  constitute  the  contract; 

(2)  that  by  his  letter  of  July  12,  he  expressly  reserved  for 
future  negotiation  the  question  of  the  ownership  of  such  im- 
provements; (3)  that  by  the  terms  of  plaintiff's  letter  of  July 
11,  it  was  to  be  the  owner  only  "of  drawings,  patterns  and  de- 
signs of  machinery,"  made  by  defendant  while  in  its  employ, 
and  not  of  the  invention  and  letters  patent  that  might  be  pro- 
cured thereon,  attributing  to  the  word  "design,"  the  technical 
meaning  as  used  in  the  patent  laws  of  the  United  States;  and 
(4)  that  whatever  contract  was  made  therein  was  to  continue 
for  the  term  of  one  year  only  from  and  after  July  19,  1904, 
and  that  the  said  improvements  were  not  completed  until  after 
the  expiration  of  said  term.  We  shall  consider  these  respective 
issues  in  their  order. 

4.  Parties  may  and  often  do  enter  into  a  contract  by  com- 
municating through  the  post  oflBce,  and  as  soon  as  a  definite  offer 
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is  thus  made  and  accepted  there  is  a  binding  contract.  Whether 
or  not  the  correspondence  shows  an  agreement  is  always  a  ques- 
tion of  construction  (9  Cyc.  293),  and  in  case  the  correspond- 
ence consists  of  a  series  of  letters  resulting  in  a  definite  offer  on 
the  one  side,  and  an  acceptance  on  the  other,  they  must  all  be 
i^onstrued  together  to  ascertain  the  intention  of  the  parties.  The 
correspondence  between  these  parties  was  initiated  by  defendant, 
and  consists  of  a  series  of  six  letters  in  all,  the  most  important 
of  wliich  are  the  fourth,  plaintiff's  letter  of  July  11,  1904,  and 
the  fifth,  defendant's  answer  of  July  12,  1904.  Defendant  opens 
.the  correspondence  on  July  5,  by  saying: 

"I  would  be  pleased  to  hear  from  you  in  regard  to  matter  of 
buihling  a  bandmill  and  other  sawmill  specialties,  and  would  be 
glad  to  have  you  make  me  an  offer  as  to  what  salary  you  would 
l>e  willing  to  give  me  to  go  to  work  for  you  and  design  a  band- 
mill  and  such  other  machinery  as  you  may  deem  advisable,  draw 
mill  plans  and  sell  machinery  on  the  road  as  circumstances  might 
require.     1  believe  I  can  satisfy  you." 

On  July  8,  plaintiff  answers: 

"We  want  a  man  in  the  capacity  you  mention,  but  you  are 
(•omi)aratively  a  stranger  to  us,  and  we  do  not  know  whether  you 
would  fill  the  bill  or  not.  What  salary  3o  you  want  to  work  for 
us  a  few  months,  or  long  enough  for  us  to  determine  the  value 
of  your  services,  and  agree  or  disagree  on  the  subject?  Are  you 
a  machine  draughtsman,  or  do  you  make  mill  plans  only,  and 
we  suppose  in  either  event  you  have  drawings  you  have  made  in 
the  past  which  we  should  like  to  inspect  previous  to  entering  into 
any  agreement?     Let  us  hear  from  you  and  oblige." 

rFuly  10,  defendant  replied,  submitting  blue  prints  of  draw- 
ings of  sawmill  machinery  previously  designed  by  him,  concern- 
ing which  he  says: 

"I  may  add  that  all  of  the  machines  I  have  designed  are  now 
in  successful  operation,"  and  also  saying:  ''I  think  I  should 
liave  $1,800  per  year  to  start  with,  and  I  am  satisfied  that  we 
could  agree  upon  a  future  salary  after  we  become  better  ac- 
(]uainted,  and  you  have  an  opportunity  to  see  the  results  of 
mv  work." 
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On  July  11,  plaintiff  writes  as  follows: 

"Replying  to  your  favor  of  the  10th,  we  have  decided  to  ac- 
cept your  proposal,  with  the  understanding  that  should  we  find 
it  necessary  to  discontinue  the  arrangement,  your  services  are 
to  be  paid  for  on  a  basis  of  $150  per  month  for  the  time  you 
are  in  our  employ.  Another  matter  which  has  not  been  men- 
tioned up  to  the  present  time,  and  should  be  fully  understood  in 
advance,  is  the  matter  of  ownership  of  any  drawings,  patterns 
or  designs  of  machinery  made  by  you  while  in  our  employ,  and 
it  must  be  understood  in  advance  that  such  are  our  property.  We 
should  like  to  have  you  come  as  soon  as  possible,  as  there  are  a 
number  of  deals  coming  up  at  the  present  time  which  it  would 
be  well  for  you  to  come  in  touch  with/' 

To  this  defendant  replies,  July  12: 

"Yours  of  the  11th  received.  I  will  say  in  regard  to  draw- 
ings, patterns,  etc.,  of  machinery  which  I  may  make  while  in 
your  service,  same  will  certainly  be  considered  as  belonging  to 
you  as  a  part  of  the  consideration  of  my  salary.  I  always  like 
to  retain  a  blue  print  of  my  drawings,  but  never  dispose  of  same 
or  turn  them  over  to  any  other  parties  for  gain  or  otherwise.  In 
the  event  of  my  inventing  a  machine  on  original  lines  which  i& 
a  success,  both  practically  and  financially, .  the  usual  practice  is 
to  assign  an  undivided  half  interest  to  the  employer  and  the 
inventor  to  retain  the  other  half,  provided  a  patent  is  taken  out. 
I  have  designed  a  great  many  machines  and  improvements,  but 
have  never  applied  for  any  patents  as  yet,  and  do  not  know  that 
I  ever  will.  I  do  not  know  of  any  machine  which  I  would  want 
to  patent  unless  it  might  be  a  'Pacific  Coast  Log  Turner,'  and 
this  is  in  the  air  as  yet.  Any  improvement  which  I  may  make 
in  bandmills,  carriages,  feeds,  rolls,  edgers,  etc.,  while  in  your 
employ,  you  are  welcome  to,  and  if  you  wish  a  patent  on  them, 
you  pay  for  same,  and  1  will  assign  it  to  you.  These  matters 
we  can  arrange  in  a  personal  interview. 

Regarding  time  of  continuation  of  our  contract,  would  sug- 
gest that  a  proviso  be  made  that  either  party  thereto  has  the 
privilege  of  terminating  same  upon  30  days'  notice.  I  will 
endeavor  to  come  to  Portland  next  Saturday  or  Sunday,  and  be 
ready  to  go  to  work  Monday  morning.'' 

This  correspondence  certainly  shows  a  definite  offer  on  the 
one  side  to  render  certain  services  for  a  specified  price,  and  an 
explicit  acceptance  on  the  other.     It  is  conceded  by  defendant 
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that  he  went  to  work  for  plaintiif  at  its  shop  in  Portland  on 
July  19,  1904,  and  he  does  not  testify  that  there  was  any  other 
contract  than  that  shown  by  these  letters;  in  fact,  he  does  tes- 
tify that  there  were  no  further  negotiations  between  them  prior 
to  his  beginning  work.  Hence  the  controversy  in  this  respect 
relates  to  the  ascei-tainment  of  the  scope  of  the  contract,  rather 
than  to  the  existence  of  a  contract. 

o.  Impliedly  surrendering  his  first  contention,  however,  and 
thereby  admitting  that  these  letters  contain  the  contract,  coun- 
sel for  defendant  urges  that  defendant  expressly  reserved  for 
future  negotiation  the  question  of  the  ownership  of  any  im- 
provements which  he  might  make  in  bandmills,  carriages,  feeds, 
rolls,  edgers,  etc.,  when  he  said  in  his  letter  of  July  12,  that 
'•these  matters  we  can  arrange  in  a  personal  interview."  We  do 
not  think  this  language,  when  taken  in  connection  with  the  con- 
tract, is  susceptible  of  such  a  forced  construction.  Plaintiff,  by 
its  letter  of  the  11th,  accepted  defendant's  previous  offer,  but 
with  a  pi-oviso  to  the  effect  that  it  should  be  the  owner  of  any 
drawings,  patterns  and  designs  of  machinery  made  by  defendant 
while  in  its  employ.  This  proviso  amounts  to  a  counter  offer 
and  called  for  an  acceptance  or  rejection  by  defendant.  He  ex- 
pressly accepted  in  terms  the  said  counter  offer  and  proceeds  to 
explain  in  detail  what  he  understands  is  meant  thereby.  He 
expressly  assents  that  "any  improvements  which  I  may  make  in 
bandmills,  carriages,  feeds,  rolls,  edgers,  etc.,  while  in  your 
employ,  you  are  welcome  to."  There  could  be,  therefore,  nothing 
respecting  that  matter  left  to  be  arranged  thereafter  in  a  per- 
sonal interview.  A  party  to  a  contract  cannot  in  the  same 
breath  agree  to  a  thing,  and  also  withhold  it  for  future  negotia- 
tions. But,  in  the  same  connection,  defendant  says  to  plain- 
tiff, "If  you  wish  a  patent  on  them,  you  pay  for  the  same,  and 
1  will  assign  it  to  you,"  and  immediately  follows  the  expres-  * 
sion  relied  upon  It  is  more  reasonable  to  say  that  defendant 
thereby  referred  to  the  manner  and  means  of  procuring  patents 
and  plaintiff  evidently  so  understood  it. 

"When  the  terms  of  an  agreement  have  been  intended  in  a 
different  sense  by  the  parties  to  it,  that  sense  is   to  prevail. 
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against  either  party,  in  which  he  supposed  the  other  understood 
it ;  and  when  different  constructions  of  a  provision  are  otherwise 
equally  proper,  that  is  to  be  taken  which  is  most  favorable  to  the 
party  in  whose  favor  the  provision  was  made" :  B.  &  C.  Comp. 
§  712;  Pendleton  v.  Saunders,  19  Or.  9  (24  Pac.  606). 

This  conclusion  is  also  sustained  by  the  subsequent  acts  of  the 
parties.  Defendant,  according  to  his  own  testimony,  went  to  work 
without  further  negotiations  on  these  matters,  and  in  the  early 
part  of  the  year  1905,  he  suggested  to  Mr.  Clark,  plaintiff's 
president  and  superintendent,  that  the  lower  guide  to  a  band- 
mill  which  he  had  designed  was  patentable.  While,  on  the 
other  hand,  Clark  testified  that  when  defendant  came  to  work, 
he  and  defendant  in  a  conversation  between  them  referred  to  the 
matter  of  drawing  up  a  future  agreement,  but  it  was  decided  by 
them  that  what  had  been  outlined  in  their  letters  covered  all 
the  contract  which  was  necessary,  and  for  that  reason  no  formal 
contract  was  drawn  up. 

6»  Defendant  also  urges  in  his  answer  and  in  his  testimony 
that  all  he  agreed  to  in  said  letters  was  that  plaintiff  should  be 
the  owner  of  all  drawings,  patterns  and  desigfis  made  by  him, 
and,  in  his  brief,  his  counsel  urges  that  the  word  "design'^  was 
never  intended  by  either  party  in  the  correspondence  to  cover 
the  invention  of  a  "new  and  useful  art,  machine,  *  *  or  any 
new  and  useful  improvement  thereof" — quoting  from  Section 
4886,  Rev.  Stat.  U.  S.  (5  Fed.  Stat.  Ann.  421:  U.  S.  Comp.  St. 
1901,  p.  3382),  relating  to  patents— but  that  the  word  "design" 
as  used  in  the  United  States  patent  laws  refers  to  "ornamental 
design**  ^or  an  article  of  manufacture. 

"The  terms  of  a  writing  are  presumed  to  have  been  used  in 
their  primary  and  general  acceptation,  but  evidence  is  neverthe- 
less admissible  that  they  have  a  technical,  local  or  otherwise 
peculiar  signification,  and  were  so  used  and  understood  in  the 
particular  instance,  in  which  case  the  agreement  shall  be  con- 
strued accordingly'* :  B.  &  C.  Comp.  §  709. 

No  evidence  was  offered  by  defendant,  tending  to  show  that 
the  word  "design"  was  used  by  plaintiff  and  himself  when  writ- 
ing said  letters  in  the  technical  sense  now  attributed  to  the 
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word  by  him,  nor  that  he  so  understood  it,  but  there  is  ample 
evidence  in  defendant's  letters  of  July  10  and  12,  that  he 
then  understood  and  interpreted  the  word  "design"  as  equiva- 
lent to  "devise"  or  "invent."  In  the  former  letter  he  says:  "I 
may  add  that  all  of  the  machines  I  have  designed  are  now  in 
successful  operation,"  evidently  using  the  word  with  reference 
to  the  utility  of  the  machines  and  not  to  their  ornamentation. 
It  was  in  answer  to  this  letter  that  plaintiff  said : 

"Another  matter  which  has  not  been  mentioned  up  to  the  pres- 
ent time,  iind  should  be  fully  understood  in  advance,  is  the 
matter  of  ownership  of  any  drawings,  patterns  or  designs  of 
machinery  made  by  you  while  in  our  employ,  and  it  must  be 
understood  that  such  are  our  property." 

Now,  how  did  defendant  understand  and  interpret  this  coun- 
ter proposition  from  plaintiff?  Why,  by  drawing  a  distinction, 
between  inventing  a  machine  on  "original  lines,"  in  which  event, 
the  practice  was,  he  says,  to  assign  an  undivided  one-half  interest 
to  the  employer  and  the  inventor  retain  the  other  half,  and 
inventinpr  "improvements"  in  bandmills,  carriages,  feeds,  rolls, 
edgers,  etc.,  whicli  latter  were  to  belong  to  plaintiff.  Moreover, 
defendant  does  not  claim  that  he  was  employed  to  make  orna- 
mental designs  of  machinery  or  that  he  did  that  kind  of  work, 
but  he  did  understand  that  he  was  employed  to  devise  and  invent 
useful  improvements,  and  he  in  fact  did  that  kind  of  work.  In 
that  sense  the  parties  used  the  word  "design"  in  their  letters, 
and  they  must  be  construed  accordingly. 

7.  The  last  contention  of  defendant  to  be  noticed  is  that  the 
contract  of  employment  was  to  last  but  one  year,  and  terminated 
in  July,  1905,  before  any  of  the  improved  machines  were  com- 
pleted, and  that  after  that  time  he  worked  under  a  new  con- 
tract; but  this  contention  has  less  to  commend  it  than  those 
already  noticed.  The  employment  was  expressly  for  an  indefi- 
nite period,  terminable  by  either  party  on  thirty  days*  notice. 
So  long  as  defendant  continued  to  work  without  giving  such  no- 
tice, and  accepted  the  agreed  pay  of  $150  per  month,  he  was 
bound  by  all  the  terms  of  the  original  contract.  No  such  notice . 
was  given  prior  to  the  middle  of  Januar}-,  1906,  just  before 
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defendant  quit  plaintiff's  service.  There  is  some  evidence  on 
the  part  of  defendant  tending  to  show  that  an  effort  was  made  by 
him  some  time  after  July,  1905,  to  procure  a  new  and  different 
contract  with  plaintiff,  but  the  negotiations  to  that  end  never 
culminated  in  a  contract. 

8.  It  ix  admitted  by  the  defendant  that  the  alleged  impiove- 
ments  and  inventions  were  made  and  completed,  and  the  said 
applications  for  patents  were  made  by  the  defendant,  before  he 
quit  the  service  of  plaintiff.  His  application  for  patent  on  the 
"cant  hook  dog*^  is  dated  August  14,  1906,  having  serial  number 
274,166;  on  the  "gang  edger,'^  January  4,  1906,  serial  number 
64,222 ;  and  on  the  "power  set  works/'  February  30,  1906.  The 
drawings  and  specifications  of  each  of  said  inventions  attached 
to  the  complaint  are  admitted  to  be  true  and  correct  descrip- 
tions thereof,  and  it  is  also  admitted  that  they  are  patentable. 
The  record  further  shows  that  defendant  has  been  to  some  ex- 
pense in  making  said  applications,  but  the  amount  thereof  is  not 
disclosed.  Having  determined  that  by  the  express  contract  of 
the  parties  such  inventions  were  to  be  the  property  of  plaintiff, 
and  the  contract  being  explicit  and  free  from  ambiguity,  and 
based  on  a  suflScient  consideration,  and  the  subject-matter  of  the 
suit  being  definitely  ascertained  and  described,  defendant  is  in 
equity  bound  to  assign  the  same  over  to  plaintiff. 

9.  The  decree  of  the  lower  court  should  therefore  be  reversed, 
and  a  decree  entered  requiring  the  defendant  to  assign  and 
transfer  to  plaintiff  the  said  three  inventions  upon  the  payment 
by  plaintiff  to  defendant  of  the  latter's  expenses  incurred  in 
making  said  applications  and  procuring  patents,  to  be  hereafter 
ascertained  by  the  lower  court,  with  a  perpetual  injunction 
against  assignment  thereof  by  defendant  to  any  other  person. 

Reversed. 

49  Ob. 17 
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uecided  2  July,  1907. 

On  Motion  to  Eetax  Costs. 

Opinion  by  Mr.  Commissioner  Slater. 

10.  Appellant  filed  its  cost  bill^  claiming,  in  addition  to  the 
otlier  items  not  involved  herey^the  following:  For  printing  of 
abstract,  $32.15;  brief,  $40.20;  reply  brief,  $12.50— making  for 
these  items  $84.85.  Thereupon  respondent  objected  to  each  of 
these  items,  on  the  ground  that  each  charge  exceeded  the  actual 
cost  thereof,  and  that  the  abstract  contains  only  24  pages,  the 
first  brief  35  pages,  and  reply  brief  9  pages;  and  he  objected  to 
the  taxing  of  an  amount  for  any  of  said  items  greater  than  the 
actual  cost.  In  support  of  its  cost  bill,  appellant  presented  and 
filed  the  affidavit  of  its  attorney,  from  which  it  appears  that  the 
amounts  of  the  items  claimed,  but  objected  to,  were  incurred 
and  paid  by  appellant.  To  this  affidavit  is  attached  receipted 
bills  for  the  items  and  amounts  chargied.  However,  in  the  re- 
ceipted bill  for  the  printing  of  the  abstract,  it  is  itemized  as  con- 
taining 36  pages,  whereas  it  contains  but  26  pages,  including 
2  pages  for  the  cover,  which  is  customary.  In  passing  upon  the 
matter,  the  clerk  estimated  from  the  amount,  viz.,  $32.15, 
charged  for  the  number  of  pages  stated  in  the  bill,  viz.,  36,  for 
the  abstract,  that  the  rate  of  charge  was  85  cents  per  page,  and, 
as  the  rate  charged  for  the  remaining  items  was  in  excess  of 
that  rate^  he  accordingly  reduced  the  amounts  charged,  and  al- 
lowed the  following:  For  abstract,  26  pages,  including  cover, 
$22.10;  first  brief,  37  pages,  including  cover,  $31.45,  and  the 
second  brief,  11  pages,  including  cover,  $9.35 — from  which  this 
appeal  is  taken. 

It  is  apparent  from  an  inspection  of  the  receipted  bills  at- 
tached to  appellant's  proof  that  the  entry  of  36  instead  of  26 
pages  for  the  abstract,  was  a  clerical  error,  and  the  clerk  was 
misled  in  making  that  the  basis  of  his  computation.  The  issue 
to  be  determined  is  not  the  reasonableness  of  the  charges,  but 
what  was  actually  paid.  Appellant  offered  proof  to  support  the 
cost  bill,  to  the  eifect  that  the  amounts  charged  were  paid^  and 
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there  is  nothing  offered  here  to  controvert  that  fact.  It  appears, 
also,  that  the  abstracts  and  briefs  are  printed  in  small  pica,  so 
that,  under  rule  23  of  this  court  (35  Or.  603,  37  Pac.  ix),  appel- 
lant is  entitled  to  the  actual  cost  of  printing  its  abstract  and 
briefs  not  to  exceed  $1.25  a  page.  It  follows  that  the  items  to 
which  objection  has  been  made  should  be  allowed  in  the  follow- 
ing amounts:  For  abstract,  26  pages,  including  cover,  $32.15; 
for  brief,  37  pages,  including  cover,  $40.20;  for  reply  brief,  11 
pages,  including  cover,  $12  50 — total  $84.85. 

Reversed:  Objection  to  Costs  Disallowed. 


jjeclded  12  January,  rehearing  denied  9  April,  1907. 

STATE  r.  MEGOBOEN. 

88  Pac.  306. 

Appeal — Rkvikwino    Ruling    on    Cmallsngb    to    Juror    for    Bias — 
Harmless  Brror. 

1.  The  disallowinflT  of  a  challensre  for  cause  to  a  Juror  who  was  then 
peremptorily  challenged  will  not  be  reviewed  where  the  challen^rer  was 
not  obliged  subsequently  to  accept  an  objectionable  Juror,  which  cannot 
happen  until  the  peremptory  rights  have  been  exhausted  and  a  disquali- 
fled  Juror  is  then  forced  upon  him  over  objection. 

Jury — ConstitutioNalttt  op  Statute. 

2.  Section  123,  B.  &  C.  Comp.,  providing  that,  on  the  trial  of  a  chal- 
lenge for  actual  bias,  although  it  appears  that  the  Juror  challenged  has 
formed  or  expressed  an  opinion  from  what  he  has  heard  or  read,  such 
opinion  shall  not  be  sufficient  to  sustain  the  challenge,  but  the  court  must 
be  satisfied  that  the  Juror  cannot  try  the  issue  impartially,  does  not  con- 
flict with  Const.  Or.  Art.  I,  111,  giving  accused  the  right  to  trial  by  an 
impartial  Jury. 

Jury — Opinion — ^Actual  Bias. 

3.  A  Juror  who  testified  that  he  was  not  acquainted  with  defendant; 
that  he  had  read  of  the  case  and  discussed  it,  but  did  not  know  whether 
the  people  with  whom  he  talked  knew  all  the  facts;  that  he  had  formed 
an  opinion  which  it  would  take  considerable  evidence  to  remove,  but  did 
not  know  that  he  had  ever  expressed  it;  that  he  would  be  willing,  if  he 
were  on  tria^,  to  have  one  sit  on  the  Jury  who  was  in  the  same  frame  of 
mind;  that  he  could  enter  on  the  trial  giving  defendant  the  presumption 
of  innocence;  that  he  knew  nothing  about  the  case  except  what  he  had 
read  or  heard;  that  he  had  read  about  it  at  the  time  and  had  seen  a 
little  notice  of  it  since;  that  his  opinion  was  based  on  the  truth  of  the 
report  he  had  heard  and  if  it  developed  on  the  trial  ttiat  It  was  false  he 
would  not  regard  it  as  evidence  in  the  case  and  could  try  the  case  im« 
partftilly — is   not   disqualified:  State   v.   Miller,    46   Or.    217,   distinguished. 
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Expert — Effect  and  Scope  of  Objection. 

4.  An  objection  to.  a  question  asked  of  an  expert  that  it  is  'Incompe- 
tent,  irrelevant  and  immaterial,  upon  the  ground  that  a  proper  hypothesis 
or  foundation  had  not  been  laid  for  asking  the  question.'*  goes  only  to  the 
competency  of  the  question. 

Expert  Witness — Hypothetical  Question. 

5.  Where  an  expert  has  examined  a  wound  and  described  it  to  the 
jury,  it  is  not  necessary  to  propound  in  a  hypothetical  form  a  question  as 
to  its  eftect. 

Expert — Theoretical   Knowledge — Competency. 

6.  A  regrularly  graduated,  licensed  and  practicing  physician  is  com- 
petent to  testify  as  to  the  effect  of  a  blow  on  a  person's  head  as  described 
by  other  witnesses,  although  he  had  never  seen  or  treated  a  case  of  the 
kind. 

Witness — Lbadinq  Questions  Are  Discretionary. 

7.  It  is  discretionary  with  the  trial  judge  to  permit  or  refuse  leading 
questions,  and  where  he  permits  such  questions  to  be  asked  of  children 
14  and  18  years  of  age  who  are  called  as  witnesses  against  their  father 
on  a  trial  for  killing  their  mother,  he  has  acted  wisely. 

Instructions  Must  be  Considered  as  a  Whole. 

8.  Instructions  to  a  Jury  must  be  considered  as  a  whole,  and,  if  they 
are  substantially  correct  and  could  not  have  misled  the  Jury,  the  Judg- 
ment will  not  be  reversed  because  some  instruction  considered  alone  may 
be  subject   to  criticism. 

Refusing  Requests  Already  Covered. 

9.  Refusal  to  give  specially  requested  instructions  already  covered  by 
the  charge  given  is  not  error,  though  such  requests  are  correct  statements 
of  the  law. 

Appeal — Necessity  of  EIrror  Appearing  in  the  Record. 

10.  Timely  and  proper  exceptions  must  be  taken  in  the  trial  court  and 
properly  preserved  in  the  record  on  appeal  before  error  predicated  on 
Instructions  will   be  considered  on  appeal. 

Instruction  as  to  Presumption  of  Innocence. 

11.  Refusal  to  give  an  instruction  in  a  criminal  trial  that  the  pre- 
sumption of  Innocence  ''follows  him  in  the  trial  of  this  case  until  the 
contrary  is  shown  beyond  a  reasonable  doubt"  is  not  error  where  an  In- 
struction was  griven  that  defendant  "is  presumed  to  be  innocent  until  the 
contrary  is  proven,"  the  two  being  substantially  the  same. 

Instruction  as  to  Moral  Certainty — Homicide. 

12.  Refusal  to  give  an  instruction  in  a  murder  trial  that  the  presump- 
tion of  innocence  "must  be  overcome  by  competent  evidence  which  con- 
vinces you  of  his  guilt  to  a  moral  certainty"  is  not  error  where  an  in- 
struction is  given  that  "moral  certainty,  only,  is  required,  or  that  degree 
of  proof  which  produces  conviction  in  an  unprejudiced  mind." 

Dbgreb  of  Crime — Instruction  as  to  Reasonable  Doubt. 

13.  The  question  of  reasonable  doubt  in  a  murder  trial  as  to  murder 
in  the  first  degree  is  fully  covered  in  an  instruction  that,  if  it  should 
appear  "beyond  a  reasonable  doubt  that  the  defendant  had  committed  a 
crime  which  is  included  In  the  crime  charged  in  the  indictment,  and  there 
should  still  remain  in  your  minds  a  reasonable  doubt  as  to  which  degree 
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he  is  gruilty  of.  then,  In  that  case,  the  defendant  is  entitled  to  the  reasona- 
ble doubt  as  to  the  hi£rher  crime  or  to  the  hlgrhest  degree,  and  you  can 
only  return  a  verdict  of  gfuilty  of  the  desrree  of  the  crime  so  Included  In 
the  indictment  as  to  which  there  is  no  reasonable  doubt." 

Propribtt  of  Instruction  on  Involuntary  Homicide. 

14.  A  trial  jud^re  may  with  propriety  refuse  to  instruct  a  Jury  as  to 
the  lesser  grades  of  an  oftense  charged  unless  there  is  evidence  tending 
to  show  that  the  lesser  offense  was  committed. 

HOMICroE DSLIBERATION PREMEDITATION. 

15.  In  a  murder  trial,  there  being  some  evidence  that  defendant's  mind 
had  been  disturbed  shortly  prior  to  the  killing,  the  court  properly  left 
the  matter  of  time  for  deliberation  and  premeditation  to  the  Jury  under 
an  Instruction  that  deliberation  and  premeditation  must  be  evidenced  by 
some  proof  that  the  design  was  formed  and  matured  in  cool  blood. 

Instruction  Not  Based  on  Pacts. 

16.  An  instruction  which  begins  with  a  sentence  Inapplicable  to  the 
facts  in  a  murder  trial  is  properly  refused. 

Cautionary  Instructions  Usually  Discretionary. 

17.  Cautionary  Instructions  In  a  murder  trial,  where  there  is  noth- 
ing in  the  circumstances  of  the  case  making  them  necessary,  are  within 
the   discretion  of  the  court 

Homicide — Evidence  of  Deliberation. 

IS.  The  evidence  In  this  case  is  ample  on  the  questions  of  delibera- 
tion and  premeditation  to  support  the  verdict  of  murder,  and  for  the 
court  to  have  instructed  the  Jury  that  the  testimony  was  not  sufficient 
on  those  points  to  Justify  a  verdict  of  murder  in  the  first  degree  would 
have  been  a  clear  Invasion  of  the  province  of  the  Jury. 

From  Malheur:  George  E.  Davis,  Judge. 

Statement  by  Mr.  Justice  Hailey. 

The  defendant  Holiver  Megorden  was  indicted  in  September, 
1905,  by  the  grand  jury  of  Malheur  County,  Oregon,  charged 
with  the  crime  of  murder  in  the  first  degree,  in  shooting  and 
killing  his  wife,  Mary  Megorden,  on  March  28,  1905.  A  trial 
Was  had  beginning  on  September  16,  a  verdict  of  guilty  as 
charged  was  rendered,  and  the  defendant  sentenced  to  be  hanged, 
from  which  sentence  he  has  appealed  to  this  court.  The  defend- 
ant and  his  wife  had  lived  for  10  or  12  years  near  the  town  of 
Nyssa,  Malheur  County,  Oregon,  and  for  some  years  there  had 
been  considerable  discord  in  their  domestic  affairs,  and  imme- 
diately prior  to  the  homicide  there  had  been  talk  of  divorce  and 
separation  and  a  division  of  property  between  them.  They  had 
four  children,  a  son  Robert,  about  18  years  of  age,  a  daughter 
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Olive  about  14  years  of  age,  and  a  younger  son  and  dau^ter. 
On  March  28,  1905,  the  defendant  left  home  early  in  the  morn- 
ing and  went  to  Vale,  the  county  seat,  returning  in  the  after- 
noon. After  leaving  his  team  at  home  and  getting  a  light  lunch, 
he  went  to  the  town  of  Nyssa.  He  came  back  in  the  evening 
between  5  and  6  o'clock,  and  went  into  the  kitchen  of  his  home 
where  his  wife  and  four  children  were  sitting,  and  the  testi- 
mony of  his  son  Robert  and  daughter  Olive  is  to  the  effect  that, 
shortly  after  he  came  in  and  took  a  seat,  he  asked  his  wife  if 
she  was  going  to  cook  for  him  any  more.  She  replied  that  she 
had  never  said  she  would  not,  and  he  told  her  then  that  she 
would  have  to  get  out  in  the  morning,  to  which  she  answered 
she  would  not  do  so,  as  she  had  as  good  a  right  as  he  to  stay 
in  the  housQ.  Thereupon  he  became  angry  and  approached  her 
in  a  threatening  manner,  using  violent  language  and  shaking  his 
fist  in  her  face,  and  his  son  Robert  then  stepped  up  and  told  his 
father  not  to  strike  his  mother.  Defendant  then  turned  upon 
and  struck  the  son ;  the  mother  and  daughter  pulled  him  off  and 
he  began  striking  at  them.  The  son,  having  a  small  22-caliber 
rifle  near  him,  picked  it  up,  and  reaching  over  his  mother  and 
sister  struck  his  father  on  the  right  side  of  the  head  with  the 
barrel  of  the  rille,  breaking  the  stock  of  the  gun  and  making  a 
wound,  as  described  by  the  physicians  who  examined  it,  on  the 
parietal  bone,  about  1^  or  2  inches  in  length,  commencing  at  or 
near  the  coronal  suture  and  extending  backwards  and  down- 
wards toward  the  right  ear,  and  extending  through  the  scalp  to 
the  periosteum.  When  the  defendant  was  struck  he  fell,  but 
whether  or  not  the  blow  knocked  him  down,  or  he  fell  over  'a 
chair,  is  not  clear  from  the  evidence.  However,  he  immediately 
regained  his  feet  and  went  out  of  the  kitchen  into  another  room, 
where  he  procured  a  pistol  from  a  trunk  which  he  kept  there. 
When  he  came  out  with  the  pistol,  he  immediately  started  after 
his  son,  who,  with  the  other  members  of  the  family,  had  run  out 
of  the  house  at  the  command  of  the  mother,  and  chased  the  son 
for  about  100  yards  and  shot  at  him  three  times,  but  failed  to 
hit  him.    He  then  turned  and  started  after  his  wife  and  daughter 
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Olive  who  had  run  up  the  lane  in  another  direction  from  the 
son,  and,  after  pursuing  them  for  about  300  yards,  overtook  his 
wife,  who,  finding  she  could  not  get  away,  turned  around  and 
ran  toward  him,  saying,  as  testified  by  her  son:  "DonH  shoot, 
Holiver,  don't  shoot."  But  he  knocked  her  back  from  him  with 
his  left  hand,  "and  pulled  down  and  aimed,  and  shot  her"  in 
the  breast,  then  turned  and  walked  away.  He  then  went  to 
Nyssa,  called  on  Dr.  Taylor,  and  had  him  examine  his  wound, 
and  also  told  him  he  had  shot  and  "hif '  or  "hurt"  his  wife,  and 
asked  the  doctor  to  go  and  see  her.  After  he  had  shot  his  wife 
and  walked  away,  the  son  Robert  and  daughter  Olive  went  to 
their  mother  and  found  her  dead,  and  carried  her  body  to  a 
neighbor's.     Shortly  thereafter  defendant  was  arrested. 

Appikmed. 

For  appellant  there  was  a  brief  over  the  names  of  King  & 
Brooke,  Frank  Harris  and  B.  J.  Slater,  with  an  oral  argument 
by  Mr,  William  Ruftts  King, 

For  the  State  there  was  a  brief  over  the  names  of  A.  M,  Craw- 
ford, Attorney  General,  and  John  W,  McCviloch,  District  At- 
torney, with  an  oral  argument  by  Mr,  McCulloch, 

Mr.  Justice  Hailey  delivered  the  opinion  of  the  court. 

1.  There  are  numerous  assignments  of  error,  but  they  can  be 
grouped  under  a  few  heads.  The  first  17  assignments  relate  to 
impaneling  the  jury,  and  are  based  upon  the  action  of  the  court 
in  denying  challenges  for  actual  bias  made  by  defendant.  The 
defendant  peremptorily  challenged  several  jurors  after  his  chal- 
lenges to  them  for  actual  bias  had  been  disallowed.  After  11 
jurors  had  been  taken  and  before  the  last  juror  was  called  the 
defendant  had  exhausted  all  his  peremptory  challenges,  but  he 
accepted  the  last  juror  without  challenge  of  any  kind.  It  is  now 
sought  to  review  here  the  action  of  the  court  in  disallowing  the 
challenges  for  actual  bias  to  such  jurors  peremptorily  challenged. 
The  erroneous  overruling  of  a  good  challenge  for  cause,  thereby 
compelling  the  use  of  a  peremptory  challenge,  is  not  prejudicial 
error  where  it  does  not  appear  that  the  challenger  was  compelled 
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to  accept  an  objectionable  juror:  12  Ency.  PL  &  Pr.  505.  In 
this  case  the  challenger  was  not  compelled  to  accept  an  objec- 
tionable juror  after  exhausting  his  peremptory  challenges,  but, 
on  the  contrary,  the  juror  was  accepted  without  question  as  to 
his  qualifications,  and  it  must  be  presumed  that  he  was  qualified 
in  every  respect.  In  Ford  v.  Umatilla  County,  15  Or.  313,  324 
(16  Pac.  33),  the  rule  as  stated  above  is  approved  and  authori- 
ties cited  in  support  thereof.  In  Holt  v.  State,  9  Tex.  App. 
580,  it  is  said :  "Unless  objection  is  shown  to  some  one  or  more 
of  the  jury  who  tried  the  case,  the  antecedent  rulings  of  the 
court  upon  the  competency  or  incompetency  of  jurors  who  have 
been  challenged  and  stood  aside  will  not  be  inquired  into  in  this 
court.'^  The  question  here  raised  is  exhaustively  treated  in  Log- 
gins  V.  State,  12  Tex.  App.  85,  where  the  gist  of  the  matter  is 
tersely  stated,  as  follows:  "The  simple  question,  after  the  per- 
emptory challenges  are  exhausted,  is :  'Is  the  jury  which  finally 
tries  the  case  impartial?'  If  so,  we  "cannot  imagine  that  the 
accused  has  any  just  ground  of  complaint  with  regard  to  it. 
All  that  the  constitution,  all  that  the  law,  requires  and  demands 
is  a  trial  'by  an  impartial  jury.^  If  he  makes  no  complaint  or 
has  no  complaint  to  make  of  it  as  finally  organized,  the  pre- 
sumption is  legitimate  that  it  is  impartial.^^  Mr.  Justice  Field 
in  Hayes  v.  Missovn,  120  U.  S.  71  (7  Sup.  Ct.  352:  30  L.  Ed. 
578),  says:  "The  right  to  challenge  is  the  right  to  reject,  not 
to  select,  a  juror.  If  from  those  who  remain,  an  impartial  jury 
is  obtained,  the  constitutional  right  of  the  accused  is  main- 
tained'^  Spies  v.  Illinois,  123  U.  S.  131  (8  Sup.  Ct.  21:  31 
L.  Ed.  80).  In  Wooten  v.  State,  99  Tenn.  189  (41  S.  W.  815). 
the  defendant  had  exhausted  all  his  peremptory  challenges  when 
11  jurors  had  been  accepted  and  the  twelfth  juror  was  accepted 
without  objection  or  challenge.  Defendant  on  appeal  sought  to 
question  the  rulings  of  the  lower  court  in  disallowing  his  chal- 
lenges for  cause  to  the  jurors  whom  he  afterwards  challenged 
peremptorily,  but  the  court  held  that,  unless  defendant  was 
forced  to  accept  other  jurors  after  exhausting  his  challenges, 
the  question  of  the  competency  of  the  jurors  challenged  per- 
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emptorily  could  not  be  raised.  To  the  same  effect  is  State  v. 
White,  48  Op.  416  (87  Pac.  137-141),  recently  decided  by  this 
court. 

2.  It  is  suggested,  however,  that  our  statute  (Section  123, 
B.  &  C.  Comp.)  providing  that,  upon  the  trial  of  a  challenge 
for  actual  bias,  ''although  it  should  appear  that  the  juror  chal- 
lenged has  formed  or  expressed  an  opinion  upon  the  merits  of 
the  cause  from  what  he  may  have  heard  or  read,  such  opinion 
shall  not  of  itself  be  sufScient  to  sustain  the  challenge,  but  the 
court  must  be  satisfied,  from  all  the  circumstances,  that  the  juror 
cannot  disregard  such  opinion  and  try  the  issue  impartially," 
is  broader  than  the  terms  of  Section  11,  Article  I  of  the  state 
constitution,  which  declares :  ''The  accused  shall  have  the  right 
to  public  trial  by  an  impartial  jury,''  and  is  therefore  void. 
Similar  statutes  in  other  states  have  been  held  valid,  and  our 
statute  is  within  the  doctrine  of  such  cases:  Spies  v.  Illinois, 
123  TJ.  S.  169  (8  Sup.  Ct.  21 :  31  L.  Ed.  80) ;  Jofies  v.  People, 
2  Colo.  351;  Stout  v.  State,  90  Ind.  1;  Teritory  v.  Bryson, 
9  Mont.  32  (22  Pac.  l^l)y  Stokes  v.  People,  63  N.  Y,  164 
(13  Am.  Rep.  492) ;  Cooper  v.  State,  16  Ohio  St.  328;  People 
V.  Thiede,  11  Utah,  241  (39  Pac.  837).  This  court  in  Kumli 
V.  Southern  Pac,  Co.  21  Or.  505,  510  (28  Pac.  637),  has  prac- 
tically so  decided. 

3.  The  only  question,  then,  for  determination  regarding  the 
impaneling  of  the  jury  is  whether  or  not  any  of  the  jurors  who 
tried  the  cause  were  disqualified.  Of  the  12  jurors  who  tried 
the  case,  9  were  accepted  without  challenge.  Of  the  three  re- 
maining, one,  Pennington,  although  challenged  for  actual  bias, 
was,  after  further  examination  by  counsel  for  defendant,  ac- 
cepted, thus  waiving  his  challenge.  One  of  the  jurors  challenged 
for  actual  bias.  Patch,  testified  in  substance  that  he  was  not  ac- 
quainted with  the  defendant,  nor  to  any  extent  in  or  about  the 
town  of  >fyssa.  although  he  knew  a  few  people  around  there; 
that  he  had  read  of  the  case  and  discussed  it  with  people,  but 
as  to  whether  they  knew  all  the  facts  or  not  he  could  not  say; 
that  from  what  he  had  read  and  heard  he  had  formed  an  opinion. 
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but  did  not  know  that  he  had  ever  expressed  it,  and  that  it  would 
take  considerable  evidence  to  remove  it,  but  that,  if  he  were  on 
trial,  he  would  be  willing  to  have  one  sit. on  the  jury  who  was 
in  the  same  frame  of  mind  as  he  then  was;  that  he  could  enter 
upon  the  trial  of  the  case  giving  the  defendant  the  presumption 
of  innocence;  that  he  knew  nothing  about  the  case  except  what 
he  had  read  and  heard,  and  that  he  had  read  of  it  about  the  time 
the  homicide  occurred,  some  time  in  the  spring;  that  he  had 
seen  a  little  notice  in  the  paper  about  it  since ;  that  the  persons 
with  whom  he  talked  about  the  case  knew  about  the  same  amount 
of  facts  as  he  did,  and  his  opinion  was  based  upon  the  truth  or 
falsity  of  the  report  he  had  heard,  and,  if  it  developed  on  the 
trial  that  the  report  was  false,  he  would  not  hang  to  it  as 
evidence  in  the  case,  but  would  disregard  the  report  he  had  heard 
if  it  was  different  from  the  evidence.  He  also  stated  that  he 
would  have  no  difficulty  in  disregarding  the  opinion  he  had  and 
trying  the  issue  in  the  case  impartially.  The  other  juror  Lofton 
testified  substantially  the  same  as  to  his  qualifications,  and,  the 
challenges  being  disallowed,  exceptions  were  saved. 

The  facts  stated  by  these  jurors  are  practically  identical 
with  the  facts  stated  by  the  jurors  in  the  case  of  State  v.  Arm- 
strong, 43  Or.  207,  217  (73  Pac.  1022).  That  case  and  the 
cases  therein  cited  from  this  court  upon  the  same  point  are  con- 
clusive upon  the  point  raised  here.  The  challenges  were  prop- 
erly disallowed.  It  is  claimed,  however,  that  the  case  at  bar  is 
within  the  rule  of  State  v.  Miller,  46  Or.  485,  491  (81  Pac. 
365).  In  that  case  the  defendant,  having  exhausted  all  his  per- 
emptory challenges,  was  compelled  to  take  a  juror  who  had  a 
iixed  and  ])ositive  opinion  formed  from  hearing  at  least  part 
of  the  testimony  given  at  the  former  trial  by  the  widow  of  the 
deceased,  and  from  hearing  other  witnesses  at  such  trial  detail 
the  testimony  given  by  them.  In  other  words,  he  had  formed 
his  opinion  from  what  he  had  heard  from  witnesses  who  claimed 
to  know  the  facts  and  had  testified  to  them  at  a  former  trial, 
and  not  from  hearsay  and  newspaper  reports,  as  did  the  jurors 
in  this  case.    That  case  is  not  applicable  here. 


Jan.  1907]  State  v.  Meqordbn.  267 

4.  Drs.  Hoople  and  Taylor,  witnesses  for  the  state,  each  tes- 
tified that  he  had  examined  the  wound  on  defendants  head,, 
and  described  it,  and  were  then  asked  as  to  what  effect  such 
wound  would  have  on  the  mental  condition  of  the  person  re- 
ceiving it,  to  which  question  defendant  objected  as  ''incompe- 
tent, irrelevant  and  immaterial,  upon  the  ground  that  a  proper 
hypothesis  or  foundation  had  not  been  laid  for  asking  the  ques- 
tion/' The  objection  was  overruled,  and  an  exception  taken. 
The  objection  only  goes  to  the  competency  of  the  question :  State 
v.  Martin,  47  Or.  282  (83  Pac.  849) ;  Rogers,  Exp.  Test.  §  23. 

5.  Each  of  the  witnesses  having  examined  the  wound  and  de- 
rscribed  it  to  the  jury,  it  was  not  necessary  to  propound  the  ques- 
tion in  a  hypothetical  form :  8  Ency.  PI.  &  Pr.  764.  The  opin- 
ions of  the  witnesses  were  based  on  the  facts  previously  testified 
to  by  them,  and  were  admissible  within  the  rule  of  State  v. 
Simonis,  39  Or.  111-118  (65  Pac.  595),  and  Staie  v.  ^Yhite, 
48  Or.  416  (87  Pac.  140). 

6.  Dr.  Prinzing  was  then  called  in  behalf  of  the  state,  and 
testified  that  he  waa  a  regularly  graduated,  licensed  and  practic- 
ing physician,  residing  at  Ontario,  Oregon,  and  had  been  prac- 
ticing five  years.  He  was  then  asked  what  the  effect  of  a  blow 
on  a  person^s  liead,  describing  it  as  detailed  by  the  two  preced- 
ing witnesses,  would  have  as  to  dazing  or  confusing  the  person, 
and  answered  that  it  would  affect  his  reasoning  faculties  for  a 
few  moments.  Before  answering,  the  witness  stated  that  he  had 
never  seen  or  had  a  case  so  struck  in  that  place.  An  objection 
to  tlie  question  on  the  ground  that  the  witness  was  not  qualified 
as  an  expert  was  overruled.  The  point  raised  by  this  exception 
is  whether  or  not  want  of  experience  in  exactly  such  a  case  as 
the  one  in  question  is  sufficient  to  disqualify  a  practicing  phy- 
sician and  surgeon  of  general  experience  in  his  profession.* 
Rogers,  Exp.  Test.  §  52,  says :  "If  the  witness  is  a  physician  or 
surgeon,  he  is  not  incompetent  to  express  an  opinion,  because 
of  his  want  of  observation  of  any  case  like  the  one  in  question. 
*  *  It  is  not  necessary,  to  qualify  a  medical  witness  to  testify 
as  an  expert  on  the  subject  of  wounds,  that  he  should  have 
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iictually  seen  the  wound  in  question.  His  testimony  may  be 
based  upon  a  description  of  a  wound  given  in  court  by  those 
who  saw  it."  The  want  of  experience  or  knowledge  of  the  par- 
ticular wound  in  question  would  not  aflfect  the  competency  of 
the  witness,  if  otherwise  qualified,  but  might  lessen  the  weight 
jjiven  to  his  testimony.  In  People  v.  Thacker,  108  Mich.  652- 
()6U  (6G  N.  W.  5G2),  it  was  held  that  a  practicing  physician,  a 
graduate  of  a  college  of  medicine  and  surgery,  and  duly  licensed 
to  practice,  could  testify  regarding  a  case  of  poisoning,  although 
it  did  not  appear  that  he  had  ever  treated  a  person  who  had  been 
poisoned  or  seen  one  treated  by  other  physicians.  The  court 
therein  quoted  with  approval  from  Rogers  on  Expert  Testimony, 
page  45,  as  follows:  "A  witness,  otherwise  qualified,  may  ex- 
press an  opinion  on  a  matter  pertaining  to  his  special  calling  or 
profession,  although  his  knowledge  of  that  particular  matter  has 
been  derived  from  study  rather  than  from  actual  experience. 
It  is  the  doctrine  of  the  courts  that  study  of  a  matter  without 
actual  experience  in  regard  to  it  may  qualify  a  witness  as  an 
€xpert.^*  And  further,  page  99 :  "The  principle  is  well  estab- 
lished that  physicians  and  surgeons  of  practice  and  experience 
are  experts  in  medicine  and  surgery,  and  that  their  opinions  are 
admissible  in  evidence  upon  questions  that  are  strictly  and 
legitimately  embraced  in  their  profession  and  practice.'*  The 
witness  in  this  case  was  regularly  graduated  in  medicine  and 
surgery,  and  was  duly  licensed  to  practice  his  profession  in  this 
state,  and,  being  such,  under  the  authorities  above  cited,  he  was 
•competent  to  give  his  opinion  on  the  matter  in  question  by  virtue 
of  his  general  knowledge  within  the  scape  of  his  profession,  al- 
though he  had  no  experience  or  special  knowledge  of  the  wound 
in  question. 

7.  The  questions  claimed  by  the  defendant  to  have  been  lead- 
ing could  not  have  prejudiced  him,  for  they  all  related  to  facts 
that  were  practically  admitted  on  trial,  except  certain  questions 
asked  the  son  Robert  and  the  daughter  Olive.  Considering  the 
youth  of  these  witnesses,  one  being  18  years  of  age,  and  the 
other  14,  and  the  fact  that  they  were  testifying  upon  the  trial 
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of  their  father  for  killing  their  mother,  we  think  there  was  no 
error  in  permitting  such  questions,  and  that  the  case  is  fully 
within  the  rule  in  State  v.  Ogden,  39  Or.  195-202  (65  Pac.  449), 
The  testimony  of  Robert  and  Olive  Megorden  to  the  eflEect  that 
their  mother  did  not  pick  up  a  stick  in  the  beginning  of  the 
trouble  was  clearly  rebuttal  of  the  statement  made  by  the  de- 
fendant that  his  wife  picked  up  a  stick  of  stove  wood  when  he 
first  began  to  talk  to  her  on  the  evening  of  the  homicide,  and 
that  he  was  trying  to  get  it  from  her  when  he  was  struck  by  his 
son  Robert. 

8.  Certain  principles,  well  established  by  this  court,  are  appli- 
cable to  the  disposition  of  the  questions  raised  upon  the  giving 
and  refusal  of  instructions  in  this  case:  First,  the  instructions 
must  be  considered  as  a  whole,  and,  when  so  considered,  if  they 
are  substantially  correct  and  could  not  have  misled  the  jury  to 
the  prejudice  of  the  defendant,  the  judgment  will  not  be  re- 
versed because  some  instruction  considered  alone  may  be  subject 
to  criticism:  State  v.  Anderson,  10  Or.  448;  State  v.  Hansen^ 
25  Or.  391  (35  Pac.  976,  36  Pac.  296) ;  State  v.  Tarter,  26  Or. 
38,  43  (37  Pac.  53)  ;  State  v.  BaHmess,  33  Or.  110, 126  (54  Pac. 
167) ;  State  v.  Gray,  46  Or.  24  (79  Pac.  53) ;  1  Blashfield,  Inst, 
to  Juries,  902. 

9.  Second,  the  refusal  to  give  instructions  covered  by  the 
general  charge  is  not  error:  State  v.  McDaniel,  39  Or.  161 
(65  Pac.  520);  State  v.  EggUston,  45  Or.  346,  359  (77  Pac. 
738) ;  State  v.  Oray,  46  Or.  24  (79  Pac.  53) ;  State  v.  SmitK 
47  Or.  485,  487  (83  Pac.  865). 

10.  Thirt,  timely  and  proper  exceptions  must  be  taken  in 
the  trial  court  and  properly  preserved  in  the  record  on  appeal 
before  error  predicated  upon  instructions  will  be  considered  on 
appeal:  Blashfield,  Inst,  to  Juries,  795;  Kearney  v.  Snodgrass, 
12  Or.  311-317  (7  Pac.  309) ;  State  v.  Martin,  47  Or.  282-288 
(83  Pac.  849). 

Error  is  assigned  in  the  refusal  to  give  21  separate  instruc- 
tions requested  by  the  defendant,  but  it  is  unnecessary  to  note 
each  instruction  refused,  since  most,  if  not  all,  of  them  applica- 
ble to  the  case  were  covered  by  the  general  charge. 
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11.  The  first  instruction  refused  was  as  follows: 

'*Tlie  law  presumes  the  defendant  to  be  innocent  of  any 
offense,  and  this  presumption  follows  him  in  the  trial  of  this 
•case  until  tlie  contrary  is  shown  beyond  a  reasonable  doubt,  and, 
in  order  to  warrant  a  conviction  of  any  or  either  of  the  offenses 
1  have  named,  this  presumption  must  be  overcome  by  competent 
c'vidence  which  convinces  you  of  his  guilt  to  a  moral  certainty, 
iind,  if  the  evidence  in  this  case  does  not  satisfy  you  beyond  a 
leasonable  doubt  of  the  defendant's  guilt  of  murder  in  the  first 
<legree,  it  is  your  duty,  under  the  oath  you  have  taken,  to  acquit 
the  defendant  of  the  charge  of  murder  in  the  first  degree.'' 

It  is  conceded  that  a  portion  of  this  instruction  was  covered 
Ly  the  following  instruction  given  by  the  court,  to  which  no 
exception  was  taken: 

"The  defendant  in  any  case  is  presumed  to  be  innocent  until 
the  contrary  is  proven.  In  case  of  a  reasonable  doubt  whether 
liis  guilt  is  satisfactorily  shown,  he  is  entitled  to  be  acquitted, 
iind,  in  that  case,  your  verdict  should  be  'Not  guilty/  " 

But  it  is  claimed  that  this  instruction  did  not  go  far  enough, 
iind  that  the  court  should  have  instructed  the  jury  that  the  pre- 
sumption of  innocence  continued  until  the  juiy  reached  a  ver- 
dict. The  instruction  given  was  as  broad  in  that  respect  as  the 
one  requested.  The  slight  difference  in  the  phraseology  of  the 
two  instructions  upon  the  presumption  of  innocence  until  the 
contrary  is  shown  or  proven  beyond  a  reasonable  doubt  did  not 
Alter  the  meaning,  which  was  the  same  in  each.  If  any  differ- 
ence existed,  it  was  in  favor  of  the  defendant  in  the  last  in- 
struction given. 

12.  The  question  of  "moral  certainty"  in  the  instruction  re- 
fused, was  fully  covered  by  the  following  instruction  given  by 
the  court: 

"The  law  does  not  require  demonstration,  however;  that  is,  it 
does  not  require  such  a  degree  of  proof  as,  excluding  the  possi- 
bility of  error,  produces  absolute  certainty,  because  such  proof 
is  rarely  possible.  Moral  certainty  only  is  required,  or  that 
degree  of  proof  which  produces  conviction  in  an  unprejudiced 
inind.  This  is  called  satisfactory  evidence,  and  it  is  the  only 
evidence  which  will  justify  a  verdict  of  guilty." 
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13.  The  question  of  reasonable  doubt  of  guilt  of  murder  in 
the  first  degree  was  also  fully  covered  in  the  following  instruc- 
tion given  by  the  court : 

"If  it  should  appear  to  you  from  all  the  evidence  in  this  case 
beyond  a  reasonable  doubt  that  the  defendant  has  committed  a 
crime  which  is  included  in  the  crime  charged  in  the  indictment, 
and  there  should  still  remain  in  your  minds  a  reasonable  doubt 
as  to  which  degree  he  is  guilty  of,  then,  in  that  case,  the  defend- 
ant is  entitled  to  the  reasonable  doubt  as  to  the  higher  crime 
or  to  the  highest  degree,  and  you  can  only  return  a  yerdict  of 
guilty  of  the  degree  of  the  crime  so  included  in  the  indictment, 
as  to  which  there  is  no  reasonable  doubt.'' 

The  instruction  refused,  being  substantially  covered  by  the 
general  instructions  of  the  court,  there  was  no  error  in  refus- 
ing it. 

14.  The  court  refused  to  give  a  requested  instruction  defining 
murder  in  the  first  and  second  degrees,  and  manslaughter  by 
voluntary  killing,  and  manslaughter  by  involuntary  killing.  In 
his  general  charge  the  court  defined  the  different  degrees  of 
murder  and  also  manslaughter  by  voluntary  killing,  and  it  is 
admitted  the  definitions  were  proper,  but  it  is  insisted  that  the 
court  should  have  instructed,  also,  upon  involimtary  killing  as 
defined  by  our  statute : 

"If  any  person  shall,  in  the  commission  of  an  unlawful  act, 
or  a  lawful  act  without  due  caution  or  circumspection,  invol- 
untarily kill  another,  such  person  shall  be  deemed  guilty  of 
manslaughter'' :  B.  &  C.  Comp.  §  1746. 

In  Blaahfield  on  Instructions  to  Juries,  page  440,  it  is  stated : 
''Error  camiot  be  predicated  upon  the  omission  or  refusal  of  a 
trial  judge  to  instruct  as  to  the  lesser  grades  of  the  offense 
charged,  where  there  is  no  evidence  to  reduce  the  offense  to  a 
lesser  grade."  Mr.  Justice  Moore  haa  clearly  and  ably  discussed 
this  rule  in  State  v.  Magers,  35  Or.  520  (57  Pac.  197),  and 
briefly  and  accurately  summarized  it  on  page  534  (page  201  of 
o7  Pac.)  of  the  opinion  in  that  case,  as  follows:  "The  rule  is 
well  settled  that,  on  a  trial  of  a  person  for  the  crime  of  murder, 
if  there  is  no  evidence  tending  to  reduce  the  homicide  to  man- 
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slaughter,  it  i8  not  incumbent  upon  the  court  to  charge  in  refer- 
ence to  the  lesser  crime ;  but,  if  there  is  any  evidence,  direct  or 
indirect,  however  slight  it  may  be,  that  tends  in  any  manner  to 
show  that  the  killing  was  done  in  the  heat  of  passion,  or  under 
such  circumstances  as  to  eliminate  the  element  of  malice,  preju- 
dicial error  is  committed  if  the  court  fail  or  refuse  to  instruct 
the  jury  upon  the  law  applicable  to  manslaughter/' 

Applying  this  rule  to  the  case  at  bar,  there  was  no  error  in 
refusing  to  instruct  upon  the  involuntary  killing,  for  there  is 
no  evidence  in  the  case  upon  which  to  base  such  an  instruction. 
There  is  no  question  as  to  how  the  homicide  was  committed,  or 
the  circumstances  under  which  it  was  done,  and  the  theory  of 
the  defense,  as  shown  by  the  record  and  brief  and  arguments  on, 
appeal,  that  the  defendant  was  so  dazed  by  the  blow  given  him 
on  the  head  by  his  son  when  the  latter  struck  him  with  the  rifle^ 
and  so  angered  by  his  quarrel  with  his  wife,  that  he  killed  her 
in  a  sudden  heat  of  passion  caused  by  a  provocation  sufficient  to 
make  the  passion  irresistible,  does  not  tend  in  any  way  to  reduce 
the  offense  to  involuntary  killing.  If,  as  contended  by  counsel 
for  defendant,  the  blow  on  defendant's  head  dazed  and  blinded 
liim,  and  while  so  dazed  and  blinded,  without  knowing  exactly 
what  he  did  or  why  he  did  it,  he  secured  a  loaded  revolver  from 
a  trunk  in  an  adjoining  room  and  pursued  his  son  Bobert  with 
the  pistol,  and  while  j»o  dazed  and  excited,  in  hot  blood,  upon 
the  occasion,  killed  his  wife,  not  realizing  what  he  had  done 
until  the  next  day,  such  circumstances  would  not  warrant  the 
instruction  refused  upon  involuntary  killing.  There  is  no  ele- 
ment of  involuntary  killing,  as  defined  in  the  instruction  re- 
fused, in  the  evidence  in  this  case,  nor  any  circumstances  from 
which  it  might  be  inferred.  The  evidence  of  the  homicide  and 
the  manner  in  which  it  was  done  is  not  circumstantial,  but  the 
[)ositive,  direct  testimony  of  the  witnesses  who  saw  it  committed. 
There  is  nothing  in  the  case  that  could  possibly  warrant  any 
other  instructions  upon  the  grades  of  the  offense  than  those 
given,  of  murder  in  the  first  and  second  degrees,  and  voluntary 
manslaughter. 
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15.  The  next  instruction  refused  related  to  tlie  definitions  of 
deliberation  and  premeditation,  and  undertook  to  explain  in  con- 
nection therewith  the  law  as  to  the  time  necessary  for  delibera- 
tion and  premeditation.  In  the  general  charge  the  court  defined 
deliberation  and  premeditation  as  given  by  this  court  in  State  v. 
Ah  Lee,  8  Or.  214,  and  afterwards  approved  in  State  v.  Carver, 
22  Or.  602,  605  (30  Pac.  315),  and  instructed  the  jury  in  con- 
nection therewith : 

"Deliberation  and  premeditation  must  be  evidenced  by  some 
proof  that  the  design  was  formed  and  matured  in  cool  blood 
and  not  hastily  upon  the  occasion.  Unless  the  design  to  take  life 
be  formed  and  matured  in  cool  blood  and  not  hastily  upon  the 
occasion,  there  is  not  murder  in  the  first  degree.  There  is  no 
definite  space  of  time,  however,  fixed  by  law  which  must  elapse 
between  the  formation  of  the  intention  to  kill  and  the  act  of 
killing  to  constitute  murder  in  the  first  degree.  The  question 
of  time  for  the 'blood  to  cool  is  one  of  the  facts  for  the  jury  to 
determine  from  the  evidence  adduced  on  the  trial,  which  should 
satisfy  the  jury  beyond  a  reasonable  doubt.^' 

This  case  is  not  like  the  case  of  State  v.  Morey,  25  Or.  241 
(35  Pac.  655,  36  Pac.  573),  where  there  was  no  evidence  of  any 
passion  or  excitement  prior  to  the  act  of  killing,  and  in  which 
case  the  court  said :  "It  cannot  be  said,  as  a  matter  of  law,  that 
any  given  space  of  time  would  afford  an  opportunity  to  a  given 
person  for  deliberation  and  premeditation,  if  there  is  any  ques- 
tion as  to  whether  his  mind  was  so  disqualified  or  disturbed.  In 
such  case  the  question  as  to  whether  there  had  been  sufficient 
cooling  time,  and  whether  the  mind  was  in  a  condition  to  de- 
liberate and  premeditate,  would  be  for  the  jury  to  determine  and 
not  the  court."  There  being  some  evidence  in  the  case  at  bar 
that  the  mind  of  the  defendant  Had  been  disturbed  shortly  prior 
to  the  killing,  the  court  very  properly  left  the  matter  of  time 
for  deliberation  and  premeditation  to  be  determined  by  the  jury, 
in  accordance  with  the  rule  declared  in  State  v.  Morey,  25  Or. 
241,  246  (35  Pac.  655,  36  Pac.  573). 

It  is  insisted  that  the  fifteenth  and  seventeenth  instructions 
refused  were  necessary  to  explain  Section  1754,  B.  &  C.  Comp., 

49  Ob, 18 
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and  distinguish  between  murder  in  the  first  and  second  degree 
and  manslaughter.  These  matters  were  sufficintly  covered  by 
the  general  charge,  and  particularly  by  8,  24,  25,  2G,  27,  28 
and  31  of  the  instructions  given.  The  eighteenth  and  nineteentli 
instructions  refused  were  obscure  and  involved,  and  the  crim- 
inal intent  attempted  to  be  described  therein  was  sufficiently 
detailed  in  the  twenty-ninth,  thirtieth  and  thirty-first  instruc- 
tions given,  while  the  twentieth,  twenty-second,  twenty-third  and 
twenty-fourth  instructions  refused  were  covered  by  the  eight- 
eenth, nineteenth,  twentieth  and  twenty-first  instructions  given. 

16.  The  twenty-first  instruction  refused  began  by  saying: 

'*The  killing,  however,  which  constitutes  manslaughter  must 
Ixj  either  voluntarily  committed  in  the  commission  of  an  unlaw- 
ful act,  or  a  lawful  act  without  due  action  (caution!)  or  cir- 
cumspection." 

It  then  proceeded  to  define  a  killing  upon  a*  sudden  heat  of 
passion,  and  to  give  the  meaning  the  latter  term.  As  the 
very  first  sentence  of  this  instruction  was  inapplicable  to  the 
facts  in  this  case  as  heretofore  shown,  the  refusal  of  the  entire 
instruction  was  proper :  I  Blashfield,  Inst,  to  Juries,  §  338. 

17.  The  twenty-fifth  and  twenty-eighth  instructions  requested 
were  cautionary,  and  it  was  within  the  discretion  of  the  court 
to  give  them  or  not,  so  long  as  there  was  nothing  in  the  circum- 
stances of  the  case  that  made  them  necessary.  The  first  related 
to  the  duty  of  the  jury  to  keep  their  judgment  in  suspense  until 
every  fact  was  carefully  examined,  and  its  just  weight  and 
bearing  faithfully  determined,  and  the  second  cautioned  the 
jury  not  to  consider  the  feelings  or  desires  of  the  comnmnity 
regarding  the  case  in  arriving  at  a  verdict.  There  is  nothing 
in  the  record  to  show  want  of  care  on  the  part  of  the  jury,  or 
that  there  was  any  feeling  or  desire  for  any  particular  verdict  by 
the  community,  or  any  feeling  whatever  on  the  part  of  the  com- 
munity in  regard  to  the  result  of  the  case.  The  homicide  was 
committed  almost  six  months  prior  to  the  trial,  at  a  point  some 
20  miles  distant  from  the  place  of  the  trial,  and  we  see  no 
necessity  for  giving  the  instructions  requested,  and  it  was  not 
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error  to  refuse  them :  1  Blashfield,  Inst,  to  Juries,  p.  760,  §  344. 
The  twenty-sixth  and  twenty-seventh  instructions  requested 
were  covered  by  the  forty-second  and  forty-first,  respectively,  of 
the  instructions  given. 

18.  The  twenty-ninth  instruction  requested  was  to  the  effect 
that  the  evidence  was  not  sufficient  to  prove  murder  in  the  first 
degree,  in  that  it  was  insufficient  to  prove  deliberation  and  pre- 
meditation. It  is  sufficient  to  say  there  was  ample  evidence  upon 
those  fwints  to  submit  tliem  to  the  jury  as  the  court  did  under 
proper  instructions.  It  is  contended,  however,  that  the  evidence 
shows  positively  and  conclusively  that  whatever  design,  purpose 
or  intent  the  defendant  had  at  the  time  he  killed  his  wife  was 
formed  upon  the  occasion,  in  hot  blood,  under  circumstances  of 
extreme  provocation,  witho.ut  any  deliberation  or  premeditation. 
When  it  is  recalled  that  the  defendant,  after  being  struck  on  the 
head  with  the  rifle  barrel  by  his  son,  went  into  an  adjoining  room, 
secured  a  revolver  from  a  trunk  there,  and  chased  his  son  for 
100  yards  down  the  field  firing  three  times  at  him,  and  then 
turned  around  and  followed  his  wife  for  300  yards  to  overtake 
her,  and,  as  both  the  son  and  daughter  scTy,  raised  his  pistol  and 
pointed  it  at  her  before  shooting  her,  then  deliberately  walked 
away  and  went  to  the  doctor  to  have  the  wound  on  his  head 
examined,  and  told  the  doctor  he  had  shot  and  "hit*'  or  ^Tiurt'* 
his  wife,  it  is  readily  seen  that  to  have  given  the  requested  in- 
struction would  have  been  a  direct  violation  of  the  law  laid  down 
by  this  court  in  State  v.  Moreyy  25  Or.  241,  246  (35  Pac.  655, 
36  Pac.  573),  where  it  said:  "As  the  power  to  deliberate  or 
premeditate  is  possessed  only  by  those  having  a  mind  free  from 
passion  or  excitement,  it  cannot  be  said,  as  a  matter  of  law, 
that  any  given  space  of  time  would  afford  an  opportunity  to  a 
given  person  for  deliberation  or  premeditation,  if  there  is  any 
<juestion  as  to  whether  his  mind  was  so  disqualified  or  disturbed. 
In  such  case  the  question  as  to  whether  there  had  Ixjcn  sufficient 
cooling  time,  and  whether  the  mind  was  in  a  condition  to  delib- 
erate and  premeditate,  would  be  for  the  jury  to  determine  and 
not  the  court.'' 
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It  was,  therefore,  a  question  of  fact  for  the  jury  to  determine 
whether  there  was  sufficient  provocation  to  cause  a  sudden  heat 
of  passion,  and  also,  if  there  had  been  such  provocation  and  re- 
sulting passion,  whether  there  had  been  sufficient  cooling  time, 
and  whether  his  mind  was  in  a  condition  to  deliberate  and  pre- 
meditate, and  these  were  questions  which  the  court  could  not 
decide  as  matters  of  law  under  the  evidence  in  this  case.  The 
instruction  was,  therefore,  properly  refused.  This  court  in 
State  V.  Ccurver,  22  Or.  602,  604  (30  Pac.  316),  speaking  by 
Mr.  Justice  Bean,  present  Chief  Justice,  said:  "To  raise  the 
crime  to  the  higher  grade  of  murder  in  the  first  degree,  there 
must  be  some  proof  that  the  act  was  committed  of  deliberate 
and  premeditated  malice.  This  proof  need  not  be  express  or 
positive.  It  may  be  inferred  from  the  circumstances.'^  From 
the  evidence  in  this  case,  there  is  no  question  that  the  defendant 
killed  his  wife,  and,  considering  all  the  attendant  circumstances 
connected  therewith  as  disclosed  by  the  record,  the  jury  was 
justified  in  finding  that  he  did  so  of  deliberate  and  premedi- 
tated malice  as  charged  in  the  indictment. 

We  have  carefully  ^considered  the  exceptions  taken  to  the 
instructions  given  by  the  court,  and  all  other  assignments  of 
error  in  this  case,  and,  considering  the  instructions  as  a  whole> 
we  think  they  are  substantially  correct,  and  could  not  have  mis- 
led the  jury  to  the  prejudice  of  the  defendant,  and  that  no 
substantial  error  was  committed  in  the  trial  of  the  case.  Fully- 
realizing  the  serious  consequences  to  the  defendant  of  upholding 
the  judgment  against  him,  we  are,  nevertheless,  compelled  to 
declare  that  he  had  a  full,  fair  and  impartial  trial  under  the 
laws  of  this  state,  in  which  his  rights  were  fully  protected  by 
able  counsel,  and,  there  being  no  error,  the  judgment  of  the 
lower  court  is  affirmed.  Affirmed. 
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,  Argrued  7  March,  decided  16  April,  1907. 

FI8CHEB  r.  OOKE  LUMBBB  COMPANT. 

89  Paa  737. 

Loos — Evidence  of  Consent  to  Sale. 

1.  In  this  action,  under  B.  &  C.  Comp.  i  5692,  for  damafires  for  ren- 
dering difficult,  uncertain  or  Impossible  of  identification  logs  subject  to 
laborers'  liens,  the  evidence  is  insufficient  to  support  a  finding  that  the 
logs  were  sold  and  delivered  with  the  knowledge  an3i  consent  of  all  the 
lienholders. 

Loos — Duration  and  Continuity  of  Lien. 

2.  Under  a  statute  conferring  a  right  to  a  lien  for  labor  or  materials, 
a.nd  requiring  a  notice  of  the  intention  to  claim  the  lien,  as,  Actions  667 7*> 
and  5683,  B.  &  C.  Comp..  relating  to  loggers'  liens,  and  the  statutes  giving 
liens  to  laborers  on  buildings  and  in  mines,  the  lien  attaches  at  once 
upon  the  completion  of  the  work  and  by  law  continues  for  a  specified 
time,  but  beyond  that  period  it  can  be  continued  oniy  by  filing  the  pre- 
scribed notice — ^unless  the  notice  is  filed  the  lien  expires. 

Logger's  Lien — Effect  of  Destruction  of  Logs. 

3.  The  sawing  into  lumber  of  logs  subject  to  a  lien  In  favor  of  the 
persons  who  labored  in  preparing  them  for  market  does  not  affect  the 
lien,  since  the  subject-matter  is  not  destroyed,  but  is  only  changed. 

Effect  of  Assigninq  Logger's  Lien  on  Right  to  Damages  for  Ren- 
dering Identification  Difficult. 

4.  An  assignment  of  a  laborer's  lien  on  logs  carries  with  it  the  right 
to  the  remedy  given  by  B.  A  C.  Comp.  (5^92,  providing  that  any  person 
who  shall  injure  or  render  difficult  c  impossible  of  identification  logs 
upon  which  there  is  a  lien,  without  the  consent  of  the  person  entitled 
thereto,  shall  be  liable  to  the  llenholder  for  the  damages  to  the  amount 
of  the  lien,  although  the  alleged  injury  was  committed  before  the  as- 
signment, since  such  remedy  is  for  an  injury  to  the  Hen,  and  not  for  an 
injury  to  the  right  in  the  property. 

V 

Appeal — Defbctivb  Statement  of  Cause  of  Action. 

5.  Where,  in  an  action  for  damages  for  Injury  to  the  laborer's  Hen 
on  saw  logs,  the  complaint  does  not  contain  any  distinct  formal  allegation 
that  the  lien  notice  was  filed  as  required  by  statute,  but  set  out  a  copy 
of  the  Hen  notice,  which  stated  when  the  labor  was  performed  and  when 
rendition  of  services  was  closed,  and  that  "thirty  days  have  not  elapsed 
since  that  time,"  the  statement  amounts  to  a  defective  statement  of  the 
facts  recited,  and,  in  the  absence  of  a  demurrer,  is  sufficient  to  sustain 
the  complaint  against  an  objection  made  for  the  first  time  on  appeal. 

Duty  to  Make  Findings  in  Law  Actions. 

6.  The  findings  in  a  law  action  tried  by  the  court  must  cover  all  the 
material  issues  and  they  must  be  made  by  the  trial  Judge;  the  supreme 
court  cannot  decide  the  proper  deductions  to  be  drawn  from  conflicting 
evidence. 

From  Multnomah :  Arthur  L.  Frazer,  Judge. 
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Statement  by  Mr.  Comm]ssioner  Slater. 

This  is  an  action  by  W.  G.  Fischer  against  the  G.  W.  Cone 
Lumber  Co.  for  damages  under  the  statute  for  rendering  diffi- 
cult, uncertain  or  impossible  of  identification  431  saw  logs  con- 
taining about  178,000  feet  of  lumber  and  25  boom  sticks,  which 
it  is  alleged  were  subject  to  laborers'  liens.  The  complaint  con- 
tains 10  separate  ^)ut  similar  causes  of  action,  of  which  only  tlie 
first  will  he  noticed.  Plaintiff  sues  as  the  assignee  of  Frank 
Miller  and  nine  other  lienholders  who  between  March  12  and 
September  12,  1904,  performed  work  upon  and  assisted  defend- 
ant W.  P.  Mclntire  in  cutting,  hauling,  preparing  and  rafting 
said  logs  in  Columbia  County.  The  logs  were  made  capable  of 
identification  by  means  of  certain  marks  put  thereon  when  they 
were  being  cut.  About  September  12,  1904,  Mclntire  sold  the 
logs  to  the  defendant  the  Cone  Lumber  Co.,  a  corporation, 
which  towed  them  on  September  14  from  near  Rainier  in  Colum- 
bia County,  to  its  sawmill  near  St.  Johns,  in  Multnomah  County, 
and,  having  commingled  them  with  other  logs,  within  three 
days  thereafter  sawed  them  into  lumber,  rendering  their  future 
identification  difficult,  uncertain  or  impossible.  After  stating 
the  foregoing  facts,  plaintiff  alleges  that  on  September  15,  1904, 
Miller  made,  and  on  September  20  had  recorded  in  the  Record 
of  Laborers'  Liens  in  Columbia  County,  a  notice  of  a  laborer's 
lien  in  form  substantially  as  required  by  Section  5683,  B.  &  C. 
Comp. ;  a  copy  of  which  is  set  forth  at  length  in  the  complaint. 

Mclntire  defaulted,  but  the  (^one  Lumber  Co.  answered,  deny- 
ing the  material  allegations  of  the  complaint,  and  also  alleging, 
in  effect,  that  shortly  prior  to  September  12,  1904,  Mclntire 
had  an  agreement  with  plaintiff's  assignors,  whereby  he  (Mc- 
lntire) was  to  sell  the  logs  and  collect  the  proceeds  thereof  in 
his  own  name,  and  pursuant  thereto  he  did  sell  and  deliver  to 
it  the  said  logs,  and  that  it  purchased  them  and  removed  them 
from  near  Rainier,  Columbia  County,  with  the  knowledge  and 
consent  of  each  of  said  lien  claimants;  that  at  the  time  of  the 
purchase  it  paid  Mclntire  $250  leaving  due  and  unpaid  $680  S5 : 
that  thereafter,  and  ])efore  the  commencement  of  this  action. 
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and  before  the  filing  of  the  liens,  the  said  balance  due  Mclntire 
was  garnished  by  other  creditors  of  Mclntire.  The  reply  denied 
the  new  matter  of  the  answer.  The  cause  was  tried  before  the 
court  without  a  jury,  and,  after  taking  testimony,  findings  were 
made  to  the  effect  that  plaintiff's  assignors  had  performed  work 
upon  said  logs,  and  the  several  amounts  due  each  of  them  from 
Mclntire  generally,  as  alleged,  and  that  they  had  filed  liens  as 
alleged,  but  that  they  had  waived  their  liens  by  consenting  to 
the  sale  of  the  logs  by  Mclntire  to  the  company.  Judgment  was 
rendered  dismissing  the  action. 

Objection,  however,  was  made  by  plaintiff  to  the  second  part 
of  the  sixth  and  to  the  twentieth  findings,  on  the  ground  that 
there  was  no  testimony  to  support  either  of  said  findings.  That 
part  of  the  sixth  finding  to  which  objection  is  made  is  to  the 
effect  that  after  September  14,  1904,  the  balance  of  the  pur- 
chase price  of  the  logs  was  attached  by  other  creditors  of  Mc- 
lntire.    The  twentieth  finding  is  as  follows: 

"That  defendant  Mclntire  sold  and  delivered  said  logs  to 
defendant  G.  W.  Cone  Lumber  Co.  with  the  knowledge  and  con- 
sent of  all  the  claimants  mentioned  in  the  complaint  as  having 
assigned  their  claims  to  plaintiff;  that  defendant  Mclntire  was 
authorized  by  all  said  claimants  to  sell  and  deliver  said  logs 
to  defendant  G.  W.  Cone  Lumber  Co.  free  from  all  claims;  and 
before  said  sale  it  was  agreed  by  and  between  defendant  Mclntire 
and  all  said  claimants  that  defendant  Mclntire  should  sell  said 
logs  free  from  all  claims,  and  collect  the  proceeds  thereof,  and 
from  the  proceeds  thereof  received  by  said  Mclntire  for  said 
logs  he  was  to  use  a  portion  thereof  to  pay  the  camp  bills,  and 
the  remainder  distribute  to  said  claimants  upon  said  claims." 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Ralph  Ro- 
loefson  Duniway  and  W,  C,  Fischer,  with  an  oral  argument  by 
Mr.  Duniway. 

For  respondent  there  was  a  brief  over  the  names  of  J.  N, 
Pearcy,  Gammons  &  MaJarkey  and  Francis  D,  Chamberlain, 
with  oral  arguments  by  Mr,  Pearcy  and  Mr.  Chamherlain, 
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Mr.  Commissioner  Slater  delivered  the  opinion. 

As  we  view  the  matter^  it  is  not  necessary  to  determine  the 
merits  of  plaintiff^s  objection  to  the  sixth  finding.  The  gist  of 
this  action  is  whether  there  was  a  lien  upon  the  logs  at  the  time 
they  were  taken  and  sawed  up  by  the  defendant  company.  If 
there  was,  and  defendant  injured,  impaired  or  destroyed  them 
or  rendered  their  identification  difficult,  uncertain  or  impossi- 
ble, without  the  express  consent  of  the  person  entitled  to  such 
lien,  it  is  liable  in  damages  therefor'  to  the  lienholder  to  the 
amount  of  his  lien,  unless  said  lien  was  waived;  and,  if  there 
was  no  such  lien,  it  would  not  be  liable.  So,  then,  it  is  wholly 
immaterial  whether  or  not  the  company  was  afterwards  gar- 
nished by  a  creditor  of  the  former  owner  of  the  logs. 

1.  Plaintiflf^s  objection  to  the  twentieth  finding,  which  is  set 
out  in  full  in  the  statement  of  facts,  is  that  there  is  no  evidence 
to  support  it,  and  that  it  is  broader  than  the  allegations  of 
the  answer.  The  bill  of  exceptions  purports  to  contain  all  the 
evidence  upon  which  this  finding  is  based.  Briefiy  summarized, 
the  testimony  shows  that  Mclntire  had  been  in  the  habit  of 
selling  the  logs  produced  by  him  and  collecting  and  paying  his 
Jaborers  out  of  the  proceeds.  In  this  instance  he  says:  "I 
calculated  to  collect  the  money  and  pay  it  over  to  the  men.'* 
He  came  to  Portland  the  next  day  after  the  sale  of  the  raft 
for  that  purpose,  and  the  laborers  knew  of  his  going  and  for 
what  purpose  he  went.  On  being  asked  whether  they  consented 
to  that,  he  says: 

"I  just  came  up  the  same  as  I  always  done  ever  since  I  have 
been  down  there,  and  collected  the  money,  or  either  gave  Fischer 
an  order  and  he  collected  it,  and  came  back  and  paid  it." 

And,  again  being  asked  what  was  the  understanding  between 
them,  he  answered: 

"There  was  no  understanding.  Of  course,  I  supposed  they 
wanted  their  money  as  far  as  the  raft  would  go.  If  there  wasn't 
enough  to  pay  tlieni,  they  went  back  and  made  enough  to  pay 
them.''" 

The  laborers  had  also  come  to  Portland,  and  were  at  the  hotel 
expectiiig  to  receive  their  money ;  but  this  proves  no  more  than 
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that  the  laborers  knew  that  a  previous  sale  had  been  made  and 
were  expecting  to  receive  their  pay  either  from  Mclntire  or 
from  the  purchaser,  for  their  is  testimony  in  the  record  from 
which  a  conclusion  might  be  drawn  that  they  expected  to  collect 
from  the  company  through  the  plaintiff  as  their  agent.  A  con- 
sent to  a  sale  cannot  be  inferred  by  their  mere  silence  on  being 
informed  that  a  sale  and  delivery  had  been  consummated :  Pat- 
terson V.  Taylor,  15  Fla.  336.  There  is  no  evidence  tending  to 
show  that  plaintiff's  assignors  at  the  time  of  or  prior  to  the 
sale  expressly  or  impliedly  consented  thereto,  if,  indeed,  an 
•assent  with  nothing  more  would  be  sufficient  to  waive  their  lien, 
but  there  must  be  coupled  therewith  an  intent,  express  or  im- 
plied, to  waive  the  lien.  In  Zom  v.  Livesley,  44  Or.  501  (75  Pac. 
1057),  where  the  same  issue  was  involved  concerning  property 
subject  to  a  chattel  mortgage,  Mr.  Justice  Bean  says :  "There 
is  no  doubt  that  the  sale  of  a  chattel  by  the  mortgagor  with  the 
•consent  of  the  mortgagee,  and  with  the  intent  on  his  part  to  re- 
linquish the  lien,  would  convey  a  good  title."  There  is  no  pro- 
liibition  in  the  statute  against  a  sale  of  the  logs.  Mclntire  might 
lawfully  have  sold  the  logs  subject  to  the  lien,  and  have  col- 
lected any  proceeds  therefrom  without  any  consent  of  the  lien- 
holders.  Nor  does  it  appear  from  the  evidence  that  he  undertook 
to  sell  the  logs  free  and  discharged  of  all  liens,  or  that  any  of 
plaintiflE's  assignors  so  imderstood.  In  fact,  it  is  not  so  alleged 
in  the  answer,  and  in  that  respect  the  twentieth  finding  is 
broader  than  the  issue;  and  for  that  reason,  if  for  no  other,  it 
must  be  set  aside.  But  looking  at  this  testimony  in  the  most 
favorable  light  for  respondent,  and  conceding,  which  we  do  not 
think  is  a  fact,  that  it  shows  a  consent  on  the  part  of  the  lien- 
holders  to  a  sale,  it  must  have  been  only  to  the  extent  that  said 
logs  should  be  converted  into  cash  from  which  they  expected  to 
be  paid,  and  to  that  extent  it  would  be  only  a  conditional  con- 
sent upon  the  breach  of  which  condition  by  the  defendant  it 
would  lose  all  right  to  allege  such  consent  as  a  defense. 

In  Jones  v.  Webster,  48  Ala.  109,  where  a  mortgagor  was  au- 
thorized by  the  terms  of  the  mortgage  to  sell  mortgaged  prop- 
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erty  by  a  broker  of  his  own  selection,  provided  he  turned  the 
proceeds  over  to  the  mortgagee,  it  was  held  that  the  mortgagee 
could  bring  trover  against  a  broker  who  denied  the  mortgagee's 
right  and  refused  to  turn  over  the  proceeds;  and  in  Oakes  v. 
Moore,  24  Me.  214  (41  Am.  Doc.  379),  where  plaintiff  had  a 
lien  amounting  to  a  mortgage  on  logs  and  stood  by  and  saw  a 
sale  made,  the  court  say:  "In  this  case  it  would  seem  that  he 
witnessed  the  negotiation  between  their  agent  and  Paine,  and 
saw  that  it  was  an  arrangement  professedly  made  with  a  view  to 
enable  them  to  make  payments  to  him;  and  doubtless  expected 
to  realize  therefrom  the  whole  amount  due  him.  He  accordingly 
seems  to  have  waited  till  the  termination  of  that  contract,  and, 
not  finding  his  expectations  realized,  demanded  and  sought  to 
regain  possession  of  the  logs.  We  do  not  see  but  he  might  well 
do  so.  He  had  not,  in  express  terms,  relinquished  his  right  to 
the  timber  as  secured  by  his  contract ;  and,  if  he  looked  on,  and 
saw  the  owners  making  arrangements  to  dispose  of  it,  it  cannot 
be  doubted  but  that  it  was  with  an  expectation  raised  by  them 
that  he  should  have  the  avails  of  it  to  the  extent  of  his  claim. 
They,  having  disappointed  him  in  this  expectation,  should  not 
be  permitted  now  to  say  that  he  has  relinquished  his  right  to 
regain  possession,  nor  to  withhold  from  him  the  value  of  the 
timber  to  the  extent  of  his  first  demand."  Finding  no  evidence 
in  the  record  to  support  this  finding,  a  new  trial  of  the  caae 
becomes  necessary,  because  there  is  no  finding  upon  the  issues 
made  by  the  pleadings  as  to  whether  defendant  in  sawing  up  the 
logs  did  so  without  the  express  consent  of  the  lienholders. 

2.  In  view  of  a  new  trial,  it  becomes  necessary  to  pass  upon 
a  (jucstion  suggested  by  defendant  company  in  its  brief,  and 
insisted  upon  at  the  argument,  tliat  tlie  complaint  does  not  state 
a  cause  of  action,  for  the  alleged  reason  that  plaintiff's  right  of 
action  is  based  on  an  assignment  of  a  lien  which  had  ceased  to 
exist  on  tlie  destruction  of  the  logs,  and  that  in  the  place  of  the 
lost  lien  is  given  a  right  of  action  for  damgaes  to  the  person  who 
was  the  lienholder  at  the  time  of  the  destruction  of  the  logs, 
which  right  of  action  would  not  be  carried  by  assignment  of  the 
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lien.  It  must  be  remembered  that  liens  were  not  filed  until 
several  days  after  the  logs  were  taken  away  and  sawed  up  by 
the  defendant.  Section  5677,  B.  &  C.  Comp.,  provides,  in  effect, 
that  every  person  performing  labor  upon  or  who  shall  assist  in 
obtaining  or  securing  saw  logs,  etc.,  shall  have  a  lien  thereon 
for  the  work  and  labor  done;  and  Section  5683  provides  that 
every  person,  within  30  days  after  the  close  of  the  rendition  of 
the  services  or  after  the  close  of  the  work,  claiming  the  benefit 
thereof,  must  file  for  record  with  the  county  clerk  of  the  county 
in  which  such  saw  logs,  etc.,  were  cut,  a  verified  claim,  the 
form  of  which  shall  be  substantially  that  set  out  in  said  section. 
Construing  these  sections  together,  as  they  must  be,  the  laborer 
in  the  first  instance  has  a  lien  for  a  specified  time  without  the 
assertion  of  any  formal  claim  therefor,  but,  if  he  intends  to 
preserve  and  perpetuate  his  lien,  it  is  incumbent  upon  him  to 
file  the  notice  required  by  Section  5683:  Hughes  v.  Lansing, 
34  Or.  118  (55  Pac.  95:  75  Am.  St.  Rep.  574) ;  Horn  v.  United 
States  Mm.  Co.  47  Or.  124  (81  Pac.  1009). 

3.  Defendant  contends,  however,  that  by  sawing  the  logs  into 
lumber  the  lien  thereon  which  had  existed  by  force  of  the  statute 
was  thereby  destroyed.  But  this  cannot  be  true,  for  the  logs 
were  not  in  fact  destroyed.  By  the  sawing  their  identity  was 
doubtless  rendered  difficult,  uncertain  or  imjx)ssible;  but  the 
subject-matter  of  the  lien  still  existed. 

4.  But,  says  defendant,  "the  assignment  to  plaintiff  does  not 
purport  to  assign  the  right  to  an  action  for  damages.  It  is 
limited  solely  to  the  lien  filed,  and  does  not  refer  to  a  claim 
for  damages.  The  right  to  an  action  for  damages,  therefore,  if 
any  exist,  remains  in  the  assignors,  and  defendant's  liability, 
if  any,  is  to  them,  and  not  to  appellant.^'  The  remedial  right 
here  undertaken  to  be  enforced  is  purely  statutory,  being  au- 
thorized by  Section  5692,  B.  &  C.  Comp.,  which  is  as  follows: 

"Any  person,  firm  or  corporation  who  shall  injure^  impair 
or  destroy,  or  who  shall  render  difficult,  uncertain  or  impossible 
of  identification,  any  saw  logs,  upon  which  there  is  a  lien,  as 
herein  provided,  without  the  express  consent  of  the  person  enti- 
tled to  such  lien,  shall  be  liable  to  the  lienholder  for  the  damages 
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to  the  amount  secured  by  his  lien,  which  sum  may  be  recovered 
by  an  action  against  such  person,  firm  or  corporation,  without 
bringing  the  suit  as  provided  for  in  Section  5687." 

By  the  express  provisions  of  this  section  the  remedy  is  for  an 
injury  to  the  lien,  which  consists  in  having  rendered  it  diflScult 
or  impossible  for  the  lienholder  to  secure  the  benefit  of  a  fore- 
closure of  his  lien  as  provided  elsewhere  in  the  statute,  and  is 
not  for  an  injury  to  a  right  in  the  property,  and  likewise  the 
remedy  is  given  to  the  lienholder.  For  these  reasons,  it  is  an 
incident  of  the  lien  itself,  and  an  assignment  of  the  lien  must 
necessarily  carry  with  it  the  right  to  the  remedy,  although  the 
alleged  injury  was  committed  before  the  assignment.  "In  the 
absence  of  any  stipulation  or  provision  in  the  contract  of  assign- 
ment concerning  the  securities  or  other  incidents,  an  unqualified 
assignment  of  a  chose  in  action  carries  with  it,  as  an  incident 
to  the  chose,  all  securities  held  by  the  assignor  as  collateral  to 
the  claim,  and  all  rights  incidental  thereto.  *  *  As  the  right  to 
the  chose  and  its  incidents  pass  to  the  assignee  thereof,  so  does 
the  right  to  the  remedies  which  the  assignor  had  for  the  enforce- 
ment of  the  same":  4  Cyc.  69-71.  Under  this  view  of  the  law, 
the  right  of  action  for  the  injury  to  the  lien  was  vested  in  the 
plaintiff  by  the  assignment  alleged. 

5.  Again,  defendant  urges  that  the  complaint  is  fatally  de- 
fective because  it  is  claimed  there  is  no  allegation  therein  that 
the  lien  notice  was  filed  within  30  days  after  the  close  of  the 
rendition  of  the  work,  as  required  by  Section  5683  of  the  statute, 
and  which  is  admittedly  a  jurisdictional  fact.  The  pomplaint 
does  not  contain  any  distinct  formal  allegation  to  that  eflfect, 
but  there  is  set  out  in  the  body  thereof  a  copy  of  the  lien  notice 
which  contains  this  statement: 

*''rhat  said  labor  and  assistance  were  so  performed  and  ren- 
dered upon  said  property  between  the  12th  day  of  March,  1904, 
and  the  12th  day  of  SeptemlK}r,  1904,  and  the  rendition  of  said 
services  was  closed  on  the  12th  day  of  September,  1904,  and 
thirty  days  have  not  elapsed  since  that  time.'' 

In  the  absence  of  a  demurrer,  the  foregoing  statement,  being 
a  part  of  the  complaint,  should  at  least  be  considered  as  amount- 
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ing  to  a  defective  statement  of  the  facts  therein  recited  and 
sufficient  to  sustain  the  complaint  against  an  objection  made 
here  for  the  first  time. 

6.  It  is  urged  by  appellant  that  judgment  in  his  favor  be 
directed,  but  the  findings  made  and  unchallenged  will  not  sup- 
port a  judgment  in  favor  of  either  party,  for  the  reason  that 
there  is  no  finding  upon  the  material  issue  as  to  whether  or  not 
the  defendant  sawed  up  the  logs  without  the  express  consent  of 
the  lienholders,  which  is  alleged  by  plaintiff  and  denied  by  de- 
fendant. That  fact  has  not  been  determined,  and  it  is  the 
function  of  the  trial  court  to  do  that.  It  is  not  within  the 
province  of  this  court  to  make  findings  in  law  actions  upon  dis- 
puted questions  of  fact:  Scott  v.  Ford,  45  Or.  531  (78  Pac.  742, 
80  Pac.  899 :  68  L.  R.  A.  469).  Moreover,  assuming  that  it  was 
necessary  that  a  lien  should  be  filed  before  this  action  could  be 
maintained,  it  must  have  been  filed  within  30  days  after  the 
close  of  the  rendition  of  the  services,  and,  as  this  fact  is  averred 
in  the  complaint  and  denied  by  the  answer,  it  is  a  material  issue. 
But  there  is  no  finding  determinative  of  that  issue.  As  to 
Miller,  the  finding  is: 

"That  between  March  12,  1904,  and  September  12,  1904, 
Frank  Miller  performed  labor  and  rendered  services  for  defend- 
ant Mclntire,  *  *  for  131^  days,  *  *  and  (on)  said  September 
20,  1904,  said  Miller  filed  in  the  office  of  the  County  Clerk  of 
Columbia  County  the  notice  of  lien,"  etc. 

It  cannot  be  ascertained  from  this  finding  as  to  when  the 
services  closed.  They  might  have  terminated  more  than  30  daj-s 
prior  to  September  20,  1904,  and  still  the  finding  be  true. 

For  these  reasons,  the  judgment  should  be  reversed,  and  the 
cause  remanded  for  such  further  proceedings  as  may  be  proper, 
not  inconsistent  with  this  opinion.  Revebsbd. 
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Ai'Kiied    10   Jan.;    decided    19    Feb.;    modified   on   rehearing   25   June.    1907. 

NOON'S  ESTATE. 

88   Pac.   673,   90   Pac.    673. 

Executors — Limit  of  Jurisdiction  of  Probatk  Court  in   Passing  on 

PBTITION   OF  EXKCUTCXIB  OR   ADMINISTRATORS. 

1.  In  passing  on  petitions  of  executors  or  administrators  for  authority 
to  perform  specified  acts,  probate  courts  have  no  jurisdiction  to  Issue 
orders  covering  other  matters,  their  Jurisdiction  being  limited  to  granting 
or  denying  the  prayers  of  the  petitions. 

Descent    of    Real.    Property — Application    of    Statute    Affecting 
Vested  Rights — Right  of  Executors  to  Sell. 

2.  The  title  to  real  property  of  a  decedent  vests  in  the  heirs  at  once 
upon  death,  without  any  proceeding,  subject  only  to  be  sold  for  purposes 
thin  provided  by  statute,  and  any  deprivation  or  impairment  of  such 
vested  right  by  subsequent  legislation   is  void. 

A  testator  who  had  devised  real  property  to  his  wife  and  children 
<lied  while  B.  &  C.  Comp.  1 1172  was  in  force,  providing  that  personal 
property  of  a  decedent  not  specially  bequeathed  should  be  primarily  liable 
for  the  payment  of  debts,  etc.  During  the  administration  of  his  estate 
an  act  (Laws  1905,  pp.  223.  224,  |3)  was  passed  amending  the  section 
so  as  to  authorize  a  s*ile  of  the  real  estate  of  a  decedent  for  the  payment 
of  debts  before  disposing  of  the  personalty,  where  the  Interests  of  the 
parties  would  be  subserved  thereby.  Held,  that  the  rights  of  the  devisees 
could  not  bo  impaired  by  the  law  of  1905,  and,  If  the  testator  left  per- 
sonalty not  specially  bequeathed,  the  court  could  not  order  a  sale  of  the 
realty  until  the  proceeds  of  a  sale  of  the  personalty  were  exhausted. 

Wills — Specific  Bequest  Defined. 

3.  A  specific  bequest  is  a  testamentary^  gift  of  a  part  of  testator's 
p<^'rsonalty  so  accurately  described  that  It  can  be  identified  from  all 
other   things   of   its   kind. 

Specific  Bequest — Sufficient  Description  of  Corporation  Stock. 

4.  A  description  of  corporate  stock  bequeathed  is  sufficiently  definite 
to  make  the  bequest  specific  if  referr^'d  to  as  "my  stock."  and  the  identi- 
fication of  the  certificate  will  carry  the  gift. 

Wills — Intent — Specific  Bequest. 

5.  Specific  bequests  are  not  favored,  but  the  wish  of  the  testator  will 
be  carried  out  where   the  intent  is  clearly  expressed. 

A  bequest  of  "all  the  shares  of  the  N.  B.  Co.  standing  in  my  name  in 
said  company  at  the  time  of  my  decease"  is  sufficiently  definite  and  cer- 
tain to  make  clear  the  testator's  intent  and  require  such  stock  to  be  con- 
sidered a  special  bequest,  under  Section  1172,  B.  &  C.  Comp.,  and  there- 
fore exempt  from  liability  for  the  payment  of  debts  until  a  resort  thereto 
shall  be  necessary  by  reason  of  a  failure  to  pay  debts  from  the  proceeds 
of  the  sale  of  the  remaining  property  not  specifically  devised  or  be- 
<iueathed. 

Construction  of  Specific  Bequest — Dividends  on  Stock. 

6.  A  special  devise  of  corporate  stock  carries  dividends  accruing 
thereon,  and  such  dividends  stand  on  the  same  footing  as  the  stock  itself, 
with    reference   to  unpaid  debts. 


Feb.  1907]  Noon's  Estate.  287 

From  Multnomah:  Melvin  C.  George.  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  is  an  application  by  executors  to  devote  money  to  the 
payment  of  debts  of  a  decedent's  estate,  and  involves  the  con- 
struction of  a  will.  The  facts  are  that  W.  C.  Noon  executed  hii? 
last  will  and  testament  June  23,  1891,  directing  all  his  just 
debts  and  funeral  expenses  to  be  paid  as  soon  as  convenient  after 
his  death,  bequeathing  to  his  wife,  Emily  Noon,  all  their  house- 
hold furniture,  books,  musical  instruments,  etc.,  and  devising 
to  her  for  the  term  of  her  natural  life  their  family  residence  in 
the  City  of  Portland,  with  the  remainder  in  the  premises  over 
equally  to  his  children,  W.  C.  Noon,  Jr.,  Lulu  A.  Freeman,  Viola 
E.  Noon,  Ralph  A.  Noon  and  Alma  E.  Noon,  to  whom  he  also 
devised  and  bequeathed  the  residue  of  his  property  of  every 
kind,  subject,  however,  to  the  dower  estate  of  his  wife  therein, 
and  also  to  whatever  right  the  law  would  have  given  her  in  such 
property  had  no  testamentary  disposition  thereof  been  made. 
The  will  further  provided  that  the  daughters.  Lulu  A.  Freeman, 
Viola  E.  Noon  and  Alma  E.  Noon,  should  have  and  hold  their 
sliares  of  his  estate  for  the  terms  of  their  natural  lives  only, 
with  the  remainders  therein  over  to  their  heirs  at  law;  and, 
moreover,  stipulated  that  none  of  his  children  should  receive  his 
or  ber  share  of  such  property  until  attaining  the  age  of  25 
years.  The  testator  executed  a  codicil  to  his  will  December  30, 
1903,  bequeathing  equally  to  W.  C.  Noon,  Jr.,  T.  J.  Armstrong 
and  H.  M.  Cake  all  shares  of  the  capital  stock  of  the  W.  C. 
Noon  Bag  Co.,  a  corporation,  standing  in  his  name  at  the  time 
of  his  death,  in  trust,  however,  to  hold  the  same  for  the  term  of 
10  years,  granting  to  them  all  power  incident  to  the  ownership 
of  capital  stock  and  authorizing  them  to  vote  such  shares  at  all 
meetings  called  for  the  purpose  of  electing  directors  or  other- 
wise, provided  that  no  resolution  should  be  adopted  for  the  dis- 
solution of  the  corporation,  unless,  in  the  opinion  of  such  trus- 
tees, that  determination  should  become  necessary  to  prevent  the 
loss  of  the  assets  of  the  company.  The  supplemental  will  fur- 
ther provides  that  the  trustees  shall  continue  the  business  of  the  ' 
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corporation  for  the  term  specified  and  distribute  dividends  aris- 
ing therefrom  semiannually  among  the  testator's  beneficiaries, 
to  whom  such  shares  of  stock  should  be  delivered  on  the  term- 
ination of  the  trust.  The  trustees  were  also  named  in  the  codicil 
as  executors  without  bonds.  W.  C.  Noon  died  August  9,  1904^ 
and,  his  will  and  codicil  having  been  admitted  to  probate  in 
Multnomah  County,  the  executors  named  duly  qualified  for  the 
performance  of  their  trust.  The  testator  at  the  time  of  his 
death  was  the  owner  of  real  and  personal  property  as  follows: 
In  Multnomah  County,  appraised  at  $47,260  and  $12,142.18, 
respectively,  and  in  Columbia  County  at  $33,754  and  $10,493, 
respectively,  and,  in  addition  thereto,  he  also  left  the  residence 
which  was  devised  to  the  widow,  estimated  at  $15,000,  and  the 
furniture,  etc.,  given  to  her,  worth  $920,  besides  1,149  shares  of 
the  capital  stock  of  the  W.  C.  Noon  Bag  Co.,  of  the  face  value 
of  $114,900,  making  the  total  assets  of  the  estate  $234,469.18. 
The  petition  initiating  the  controversy  herein  was  filed  by  the 
executors  W.  C.  Noon,  Jr.,  and  H.  M.  Cake,  and  shows  that 
claims  against  the  decedent's  estate  had  been  allowed,  amount- 
ing to  $59,588.49,  of  which  sum  $34,500  was  due  the  W.  C. 
Noon  Bag  Co.;  that,  another  claim  of  $4,500  having  been  dis- 
allowed, an  action  thereon  had  been  instituted  and  was  then 
pending;  that  prior  to  the  filing  of  this  petition  the  execjators 
last  named  secured  an  order  of  the  county  court  directing  the 
sale  of  certain  real  property  owned  by  the  estate,  but  that  no 
disposal  thereof  had  been  eflfect^d;  that  the  board  of  directors 
of  the  W.  C.  Noon  Bag  Co.  declared  a  dividend  of  $26,427  on 
the  1,149  shares  of  stock  held  by  the  trustees,  and  also  adopted 
a  resolution  postponing  the  time  of  payment  of  the  corporation's 
claim  of  $34,500  against  the  decedent's  estate;  that  the  divi- 
dend 80  announced  is  sufficient  to  pay  all  such  debts,  except  the 
demand  of  the  W.  C.  Noon  Bag  Co.,  the  claim  so  rejected,  and 
the  allowance  made  for  the  support  of  the  widow  and  her  minor 
children.  The  prayer  of  the  petition  is  that  the  claims  men- 
tioned as  being  due  might  be  paid  from  the  sum  of  money  so 
on  hand.     \ 
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The  executor  Armstrong  filed  a  remonstrance  against  such  ap- 
plication of  the  dividend,  on  the  ground  that  the  resolution  of 
the  board  of  directors  of  the  corporation,  purporting  to  waive 
its  right  to  the  immediate  payment  of  its  claim,  was  not  reg- 
ularly adopted.  Viola  E.  Noon  and  the  widow,  Emily  Noon,  for 
herself  as  legatee  and  devisee,  and  also  as  guardian  of  the  per- 
sons and  estates  of  Ralph  A.  Noon  and  Alma  E.  Noon,  minor 
children  of  the  testator,  filed  a  remonstrance  against  the  i)ro- 
posed  application  of  such  dividend,  on  the  ground  that  the  tes- 
tamentary disposition  of  the  shares  of  stock  of  the  W.  C.  Noon 
Bag  Co.,  for  the  term  specified,  with  direction  to  the  trustees 
to  carry  on  the  business  of  the  corporation  and  to  divide  the 
proceeds  arising  therefrom  semiannually  among  the  testator's 
heirs  at  law,  created  t,  specific  bequest  of  the  stock  and  of  the 
profits  arising  therefrom,  which  exonerated  the  stock  and  divi- 
dends from  liability  on  account  of  the  debts  of  the  decedent's 
estate,  until  the  property  thereof  not  specially  devised  or  be- 
queathed had  been  disposed  of  in  discharging  the  claims  and 
the  expense  of  administration.  The  prayer  of  such  remonstrance 
is  that  the  request  of  the  petitioners  be  denied,  and  that  the 
executors  be  directed  to  sell  the  real  and  personal  property  liable 
for  the  payment  of  the  debts  of  the  estate,  and  from  the  money 
arising  therefrom  to  discharge  such  claims  and  to  pay  the -ex- 
penses of  the  administration.  Lulu  A.  Werner,  formerly  Lula 
A.  Freeman,  and  Stewart  Freeman,  her  son,  a  minor,  by  his 
guardian  ad  litem,  also  filed  a  remonstrance  against  such  appli- 
cation of  the  dividend  on  the  same  grounds,  and  prayed  for  the 
same  relief  as  last  hereinbefore  mentioned. 

Based  on  the  petition  and  remonstrances,  the  county  court 
made  findings  of  fact  and  ordered  that  the  dividend  so  declared 
should  be  exonerated  from  liability  for  the  debts  of  the  estate, 
and  that  the  sum  of  $26,427,  the  profits  on  the  stock  of  the  W. 
C.  Noon  Bag  Co.,  so  announced,  be  distributed  to  the  heirs  at 
law  named  in  the  will,  according  to  the  provisions  thereof  and 
of  the  codicil,  and  directed  the  executors  to  comply  with  a  for- 
mer order  respecting  the  sale  of  the  real  property  therein  des- 
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ignated^  to  dispose  of  the  personal  property  of  the  estate  not 
specially  bequeathed,  and  to  apply  the  proceeds  thereof  to  the 
payment  of  the  debts.  Noon  and  Cake  appealed  from  such  order 
to  the  circuit  court  for  Multnomah  County,  which  affirmed  the 
action  of  the  county  court.  Thereafter  the  application  of  Cake 
to  be  discharged  as  an  executor  having  been  allowed.  Noon  and 
Armstrong  separately  appealed  from  the  decree  last  rendered  to 
this  court.  Affirmed. 

For  appellant  Noon  there  was  a  brief  over  the  name  of  Cake 
&  Cake,  with  an  oral  argument  on  rehearing  by  Mr.  William  M. 
Cake. 

For  appellant  Armstrong  there  was  a  brief  over  the  name  of 
Wilson  <£'  Neal,  with  an  oral  argument  ^on  rehearing  by  Mr. 
Oscar  Almamen  Neal. 

For  respondents  there  was  a  brief  over  the  names  of  Bauer 
if-  Greene  and  Hague  &  Wilbur,  with  an  oral  argument  on  re- 
hearing by  Mr,  Thomas  Oabhert  Greene. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

1.  It  is  doubted  whether  or  not  that  part  of  the  decree  requir- 
ing the  executors  to  comply  with  the  terms  of  a  prior  order  of 
the  county  court  directing  a  sale  of  real  property  to  pay  the 
claims  against  the  decedent's  estate  is  before  us  for  considera- 
tion. It  will  be  remembered  that  the  executors  Noon  and  Cake 
petitioned  for  an  order  authorizing  them  to  apply  the  sum  of 
$26,427  in  payment  of  certain  claims  which  had  been  allowed. 
An  exercise  of  the  power  thus  invoked  was  necessarily  limited  to 
the  granting  or  denying  of  the  prayer  of  the  petition.  A  reitera- 
tion of  the  prior  command  to  sell  the  land  to  pay  the  debts  of 
the  estate,  when  personal  property  not  specially  bequeathed  was 
available,  in  part  at  least,  for  that  purpose,  could  not  give  ad- 
ditional force  to  the  original  order,  directing  a  sale  of  the  real 
property. 

2.  The  statute  in  force  when  the  testator  died  made  the  per- 
sonal property  of  a  decedent's  estate  not  specially  bequeathed 
primarily  liable  for  the  payment  of  all  debts  against  it  and  of 
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the  expenses  of  administration  thereon.  If  the  proceeds  of  the 
sale  of  such  property  were  insufficient  for  that  purpose,  the  real 
estate  might  be  sold  to  pay  the  claims  that  had  been  admitted, 
etc.:  B.  &  C.  Comp.  §1172.  The  section  referred  to  was 
amended,  after  the  death  of  the  testator,  so  as  to  authorize  a 
sale  of  the  real  property  of  a  decedent's  estate  for  the  purposes 
mentioned,  before  disposing  of  the  personal  property,  whenever 
it  was  made  to  appear  to  the  county  court  or  judge  thereof  that 
the  best  interests  of  all  parties  concerned  therein  would  be  sub- 
served thereby:  I^aws  1905,  p.  233.  The  original  order  of  the 
county  court,  directing  a  sale  of  the  real  property  of  the  estate 
before  exhausting  the  personal  property  for  the  payment  of  the 
debts,  was  based  on  the  amended  statute  of  which  S^tion  3 
thereof  is  as  follows : 

'This  act  shall  take  eifect  and  apply  to  any  and  all  estates  of 
decedents  now  imsettled  and  in  course  of  administration  as  well 
as  those  hereafter  probated" :  Laws  1905,  pp.  233,  234. 

In  State  v.  O'Day,  41  Or.  495  (69  Pac.  542),  Mr.  Justice 
Bean^  in  speaking  of  means  whereby  the  owner  of  land  has  the 
just  possession  thereof,  says:  "The  title  to  real  property  de- 
scends to  the  lawful  heirs  immediately  upon  the  death  of  the 
ancestor."  At  common  law  the  real  property  of  which  a  per- 
son died  seised  descended  directly  to  his  heir  or  devisee:  11 
Am.  &  Eng.  Enc.  Law  (2  ed.),  1035;  Clark  v.  Bundy,  29  Or. 
190  (44  Pac.  282).  The  widow  and  children  of  W.  C.  Noon 
on  August  9,  1904,  when  he  died,  became  seised  of  the  real  prop- 
etry  devised  to  them,  and  their  rights  therein  could  not  be  de- 
feated or  impaired  by  subsequent  legislation  attempting  to  sub- 
ject their  land  to  a  liability  not  imposed  thereon  when  they 
became  invested  with  the  legal  title  thereto:  Brenham  v.  Story, 
39  Cal.  179 ;  Estate  of  Packer,  125  Cal.  396  (58  Pac.  59 :  73  Am. 
St.  Hep.  58) ;  In  re  Newltve's  Estate,  142  Cal.  377  (75  Pac. 
1083).  The  authority  of  a  county  court  to  order  the  sale  of 
real  property  of  a  decedent's  estate  is  not  general,  but  limited, 
is  derived  from  the  statute  conferring  the  right,  and  can  be  exer- 
cised only  in  the  manner  prescribed :  Haynes  v.  Meeks,  20  Cal. 
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288.  As  the  deceased  left  personal  property  not  specially  be- 
queathed which  was  primarily  liable  for  the  payment  of  his 
debts,  the  county  court  was  powerless  to  order  a  sale  of  the  real 
estate  until  the  proceeds  of  the  sale  of  the  former  class  of 
property  was  exhausted.  We  conclude  that  the  order  directing 
the  sale  of  any  part  of  the  real  property  was  void;  but,  as  the 
direction  was  not  obeyed  by  the  executors,  no  injury  will  result 
therefrom. 

It  is  insisted  that  no  citation  was  served  on  the  minor  heirs 
as  required  by  law  (B.  &  C.  Comp.  §  1168),  without  which  juris- 
diction of  their  persons  was  not  secured,  and  that  their  general 
guardian  and  guardian  ad  litem  were  powerless  to  waive  such 
service  and  could  not  enter  a  general  appearance  for  them.  We 
do  not  consider  it  necessary  to  discuss  this  question,  for  any 
doubt  on  the  subject  can  be  resolved  when  proper  application  is 
made  by  the  executors  to  the  county  court  to  sell  the  real  prop* 
erty  of  the  decedent's  estate,  after  disposing  of  the  personal 
property  not  specially  bequeathed,  by  strictly  pursuing  the  mode 
prescribed  in  the  statute  as  a  means  of  securing  such  jurisdiction. 

'3.  Considering  the  case  made  by  the  petition  and  remon- 
strances, the  question  is  whether  or  not  the  testator's  disposal 
of  the  shares  of  stock  of  the  W.  C.  Noon  Bag  Co.,  with  direction 
to  the  trustees  to  continue  the  business  of  the  corporation  find 
equally  to  distribute  the  profits  arising  from  such  operation 
semiannually  to  the  legatees  and  devisees  named,  created  a  spe- 
cific bequest,  thereby  exonerating  the  shares  of  stock  and  the 
dividends  that  might  be  declared  thereon  from  the  payment  of 
the  debts  of  the  decedent's  estate  until  the  other  assets  thereof 
had  been  applied  in  discharging  such  claims  and  the  costs  and 
expenses  of  the  administration.  The  statute  exempting  partic- 
ular property  of  a  decedent's  estate  from  primary  liability  for 
the  debts  thereof  provides  in  effect  that,  if  any  article  of  per-- 
sonal  property  has  been  specially  bequeathed,  it  is  exonerated 
from  the  operation  of  the  order  of  sale  until  resort  thereto  be- 
comes necessary  by  reason  of  a  deficiency  in  the  payment  of 
claims  from  the  proceeds  of  the  sale  of  other  property :  B.  &  C. 
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Comp.  §  1171.  A  specific  bequest  is  a  testanient'ay  gift  of  a 
part  of  the  donor^s  personal  property  which  corporal  object  or 
chose  in  action  is  so  accurately  described  that  it  can  be  identi- 
fied from  all  other  things  of  its  kind:  1  Roper,  Legacies,  *191; 
18  Am.  &  Eng.  Enc.  Law  (2  ed.),  714;  Johnson  v.  Ooss,  128 
Mass  433;  In  re  Estate  of  WoodwoHh,  31  Cal.  595. 

4.  The  identity  of  a  certificate  which  is  issued  to  evidence 
money  or  property  put  into  a  fund  by  a  person  who,  by  sub- 
scription or  otherwise,  becomes  a  member  of  a  corporate  body, 
is  sufficient  to  make  a  bequest  thereof  specific  when  a  testator  in 
his  will  describes  it  as  "my  stock''  or  "stock  standing  in  my 
name'',  for  by  the  use  of  the  words  quoted  the  donor's  intent  to 
give  the  particular  property  mentioned  is  disclosed:  18  Am.  & 
Eng.  Enc.  Law  (2  ed.),  718;  2  Beach,  Mod.  Eq.  Jur.  §1043; 
Sibley  v.  Perry,  7  Ves.  Jr.  522 ;  Brainerd  v.  Cowdrey,  16  Conn. 
1.  To  the  same  effect,  see,  also,  the  notes  to  the  case  of  Ash- 
burner  v.  Macguire,  2  White  &  Tudor's  Leading  Cases  in  Equity, 
♦267. 

5.  Specific  bequests  are  not  favored,  and,  unless  the  will 
clearly  discloses  the  testator's  intent  to  give  the  thing  mentioned, 
the  donation  will  not  be  considered  of  that  class:  18  Am.  & 
Eng.  Enc.  Law  (2  ed.),  715.  In  assigning  a  reason  for  this 
legal  principle,  Mr.  Justice  Sawyee  says :  "Courts  have  always 
leaned  strongly  against  construing  a  legacy  as  specific  when  there 
is  any  doubt,  and  such  a  rule  of  construction  is  usually  far 
more  favorable  to  the  legatee;  for  a  specific  legacy  is  liable  to 
be  adeemed,  and  therefore  entirely  lost" :  In  re  Estate  of  Wood- 
worth,  31  Cal.  595. 

6.  We  think  there  can  be  no  doubt  that  it  was  the  testator's 
intention  to  vest  the  trustees  named  with  the  title  to  the  stock 
mentioned,  and,  as  the  description  thereof  is  particular  enough 
to  identify  the  subject-matter  of  the  testamentary  gift,  the  be- 
quest is  specific,  and  hence  the  corpus  of  the  shares  of  stock  is 
exonerated  from  liability  on  account  of  the  debts  of  the  dece- 
dent's estate  until  a  resort  thereto  becomes  necessary  by  reason 
of  a  failure  to  discharge  such  obligations  from  the  proceeds  of 
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the  sales  of  tlie  remaining  property  not  specifically  devised  or 
bequeathed. 

The  conclusion  reached  in  regard  to  the  shares  of  stock  also 
applies  to  the  profits  accruing  from  conductipg  the  business  of 
the  corporation.  Affirmed. 


Decided  25  JAie..  1«07. 

Ox  Rehearing. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  cause  was  originally  submitted  on  briefs;  but,  after  the 
opinion  was  announced,  counsel  for  the  various  parties  were, 
by  order  of  the  court,  permitted  orally  to  argue  their  respective 
theories.  An  examination  of  the  legal  principles  vocally  dis- 
cussed satisfies  us  that  the  former  opinion  should  be  amended 
by  striking  out  the  whole  thereof,  commencing  with  the  sen- 
tence, "The  remaining  question,"  etc.,  and  inserting  in  the 
official  copy  the  following  paragraph :  "The  conclusion  reached 
in  regard  to  the  shares  of  stock  also  applies  to  the  profits  accru- 
ing from  conducting  the  business  of  the  corporation." 

The  decree  appealed  from  will  therefore  he  affirmed. 

Affirmed. 


AriTued  12  April,  decided  23  April.  1907. 

STATE   r.  MacBIaEATH. 

89  Pac.  803. 

Constitution — County  Judge  and  Commissionbrs. 

1.  Under  Const.  Or.  Art.  VII,  1 11,  providin^r  for  a  county  Judge,  and 
Section  12,  authorizing:  the  election  of  two  commissioners  to  assist  the 
judgre  In  county  matters,  the  Judge  alone  is  the  county  court  as  much  as 
though  one  of  or  both  the  commissioners  were  sitting  with  him. 

County  Court — Nature  of  Jurisdiction  in  Local  Option  Matters. 

2.  In  the  performance  of  the  duty  imposed  upon  it  by  the  local  option 
law,  the  county  court  acts  In  a  special  capacity  under  Const.  Or. 
Art.  VII,  8  12,  giving  it  Jurisdiction  pertaining  to  "such  other  powers  and 
duties  •  •  as  may  be  prescribed  by  law." 

Same. 

3.  It  is  immaterial  whether  the  duties  imposed  by  the  local  option  law 
be  discharged  by  the  county  court  when  presided  over  by  the  county  Judge 
alone,  or  when  the  county  commissioners  are  sitting  with  him,  since  in 
either  case  the  action  is  that  of  the  county  court. 
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.  County  Court  Rbcordb — Dockets  and  Journals — ^Dirbctort  Statute. 
4.  B.  &  C.  Comp.  I  921,  providing;  that  the  business  of  the  county  court 
shall  be  docketed  and  disposed  of  In  a  certain  order,  and  shall  be  en- 
tered and  kept  In  separate  books,  is  only  directory,  and  an  order  or 
Judgment  of  the  court  in  a  local  option  matter  entered  In  any  of  its 
books  of  record  is  valid. 

From  Umatilla :  William  Smith^  Judge. 

James  MacElrath  was  convicted  of  selling  intoxicating  liquors 
contrary  to  the  provisions  of  the  local  option  law,  and  appeals. 
The  case  was  submitted  on  briefs  under  the  proviso  of  Rule  16 : 
35  Or.  587/  000.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Winter  & 
Collier, 

For  the  State  there  was  a  brief  over  the  names  of  0.  W. 
r helps.  District  Attorney,  and  John  McCourt. 

Opinion  by  Mb.  Chief  Justicb  Bsan. 

The  local  option  law  provides  that,  whenever  a  petition  there- 
for signed  by  the  requisite  number  of  voters  shall  be  filed  with 
the  county  clerk,  "the  county  court"  shall  order  an  election  to 
be  held  at  the  time  and  place  mentioned  in  such  petition  to  de- 
termine whether  the  sale  of  intoxicating  liquors  shall  be  prohib- 
ited in  the  designated  county,  subdivision  or  precinct,  and  that 
on  the  eleventh  day  after  such  election,  or  as  soon  thereafter 
as  practical,  "the  county  court^'  shall  hold  a  special  session  and 
declare  the  result :  Laws  1905,  pp.  41,  47,  c.  2. 

1.  The  single  question  on  this  appeal  is  whether  the  orders 
referred  to  may  be  made  by  the  county  court  presided  over  by 
the  county  judge  alone,  or  whether  they  must  be  made  by  the 
county  judge  and  commissioners  sitting  as  a  court  for  the 
transaction  of  county  business.  This  is  the  first  time  the  ques- 
tion has  been  directly  presented  for  decision,  although  it  has 
I)een  assumed  in  previous  cases  that  orders  made  by  the  county 
court  sitting  for  the  transaction  of  county  business  were  valid: 
Marsden  v.  Harlocker,  48  Or.  90  (85  Pac.  328) ;  State  ex  rel. 
v.  Rhodes,  48  Or.  133  (85  Pac.  332) ;  State  ex  rel  v.  Malheur 
County  Court,  46  Or.  519  (81  Pac.  368) ;  State  ex  rel,  v.  Rich- 
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ardson,  48  Or.  309  (85  Pac.  225).  The  county  court  is  a 
judicial  tribunal  created  by  the  constitution  (Art.  VII,  §1), 
and  has  "the  jurisdiction  pertaining  to  probate  courts  and 
boards  of  county  commissioners^^'  a  limited  civil  and  criminal 
jurisdiction,  "and  such  other  powers  and  duties  *  *  as  may  be 
prescribed  by  law'':  Section  12.  It  is  held  by  the  county  judge 
(Section  11),  but  the  legislature  may  provide  for  the  election 
of  two  commissioners  to  sit  with  the  judge  while  transacting 
county  business:  Section  12. 

Prior  to  the  adoption  of  the  constitution  the  probate  busi- 
ness and  that  of  the  counties  was  transacted  by  separate  tribu- 
nals— one  the  probate  court,  and  the  other  the  board  of  county 
commissioners  (Laws  1854-55,  pp.  338,  412) — but  both  of  these 
were  abolished  by  the  constitution  and  the  duties  of  each  con- 
ferred upon  the  county  court.  In  pursuance  of  the  authority 
vested  in  it,  the  legislature  has  provided  for  the  election  of  two 
commissioners  (Section  2533,  B.  &  C.  Comp.)  to  sit  with  the' 
judge  while  county  business  is  being  transacted:  Section  909. 
It  has  also  declared  that  county  business  shall  consist  in  pro- 
viding for  the  erection  and  repair  of  courthouses,  jails  and  pub- 
lic buildings;  providing  offices  and  furniture,  etc.,  for  county 
officers ;  establishing,  vacating  and  altering  county  roads  and  the 
erection  and  repair  of  jmblic  bridges  thereon;  licensing  ferries 
and  granting  all  other  licenses  provided  by  law,  where  the  au- 
thority is  not  expressly  given  to  some  other  tribunal;  levying 
taxes  and  providing  for  the  maintenance  and  employment  of 
paupers;  compounding  for  and  releasing  in  whole  or  in  part  any 
debt  or  damages  due  the  county ;  and  the  general  care  and  man- 
agement of  the  county  property,  funds  and  business  where  the 
law  does  not  otherwise  expressly  provide:  Section  912,  B.  & 
C.  Comp. 

It  will  thus  be  seen  that,  while  the  business  has  been  sub- 
divided and  classified,  there  is  but  one  court  provided  by  the 
constitution  and  laws.  In  the  transaction  of  all  matters  prop- 
erly coming  before  it,  except  county  business  or  such  as  13  spe- 
cially imposed  on  the  court  sitting  for  the  transaction  of  comity 
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business,  the  county  judge  sits  alone.  When  county  business  is 
being  considered,  the  two  commissioners  sit  with  him  and  are 
a  part  of  the  court,  but  the  judge  and  commissioners  do  not  con- 
stitute a  separate  tribunal.  They  are  still  the  county  court 
charged  by  the  statute  with  the  performance  of  certain  speci- 
fied duties:  Pacific  Bridge^Co,  v.  Clackamas  County  (C.  C), 
45  Fed.  217. 

2.  In  ordering  an  election  under  the  local  option  law,  and  in 
declaring  the  result  of  such  an  election,  the  county  court  is  not 
exercising  any  of  its  ordinary  duties.  It  is  not  transacting  pro- 
bate business,  because  that  contemplates  matters  dealing  with 
the  settlement  of  the  estates  of  deceased  persons.  It  is  not  ex- 
ercising criminal  or  civil  jurisdiction,  because  that  assumes  ad- 
verse parties  and  the  determination  of  issues  between  them.  It 
is  not  transacting  county  business,  because  the  duties  imposed 
upon  it  do  not  come  within  the  provision  of  the  statute  defining 
what  shall  constitute  county  business.  The  county,  as  such, 
has  no  interest  in  the  question  whether  an  election  under  the 
local  option  law  shall  be  held,  nor  is  it  affected  in  any  way  by 
the  result.  In  the  performance  of  the  duty  imposed  upon  it  by 
the  local  option  law  the  county  court  is  acting  in  a  special  capac- 
ity and  in  the  discharge  of  ^'other  powers  and  duties  prescribed 
by  law'\-  State  ex  rel.  v.  Malheur  County  Court,  46  Or.  519 
(81  Pac.  368) ;  State  ex  rel  v.  Richardson,  48  Or.  309  (85  Pac. 
225). 

3.  And  it  is  of  no  importance,  so  far  as  we  can  see,  whether 
the  duties  thus  imposed,  which  are  largely,  if  not  entirely,  min- 
isterial, be  discharged  by  the  county  court  when  presided  over 
by  the  county  judge  alone,  or  when  the  county  commissioners 
are  sitting  with  him.  In  either  event,  it  is  the  act  of  the  county 
court  and  a  compliance  with  the  letter  and  spirit  of  the  local 
option  law. 

4.  It  is  true  the  statute  provides  that  the  business  of  the 
county  court  shall  be  docketed  and  disposed  of  in  a  certain  order, 
and  shall  be  entered  and  kept  in  separate  books:  Section  921, 
B.  &  C.  Comp.     It  is  doubtful  whether  the  duties  imposed  by 
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the  local  option  law  come  within  any  of  the  classifications  so 
named.  But,  however  that  may  be,  the  provision  that  the  busi- 
ness of  the  several  classifications  shall  be  entered  and  kept  in 
separate  hooks  is  only  directory,  and  an'order  or  judgment  of 
the  court  entered  in  any  of  its  books  of  record  is  nevertheless 
valid:  Sprigg  v.  Stump  (C.  C),  8  Fed.  207. 

We  conclude,  therefore,  that  the  order  of  the  county  court  in 
the  case  at  bar  was  valid,  although  it  was  made  while  the  court 
was  presided  over  by  the  county  judge  alone. 

The  judgment  is  affirmed.  Affirmed. 


Argrued  26  March,  decided  23  April.  1907. 

NICHOLS  r.  8AI£M. 
89  Pac.  804. 

Municipal   Corporations — Governmental   Powers — Construction   of 
CHAimnt— -OoNTBOL  Over  Vaoranct. 

1.  Under  a  provision  of  a  city  charter  Investing  the  common  council 
with  the  exclusive  power  to  define  what  shall  constitute  vagrrancy.  and 
to  provide  for  the  support,  punishment  and  employinent  of  vagrants  and 
paupers,  the  common  council  has  power,  not  only  to  declare  what  shall 
constitute  va^rrancy,  but  also  to  provide  for  the  punishment  of  persons 
gruilty  thereof,  the  power  to  punish  beingr  coextensive  with  the  power  to 
define. 

Evidence  of  Existence  of  Citt  Charter. 

2.  The  certificate  of  the  city  recorder,  attached  to  his  return  to  a  writ 
of  review  in  a  criminal  case  tried  before  him,  that  he  had  not  annexed 
a  copy  of  a  certain  ordinance  because  he  could  not  find  the  original 
thereof  in  his  office,  is  not  sufficient  to  overcome  the  persumptlon  that 
such  ordinance  was  In  existence  when  the  case  was  tried  In  the  recorder'a 
court. 

Sufficient  Plea  of  an  Ordinance  in  a  Municipal  Court. 

3.  In  a  prosecution  for  the  violation  of  a  municipal  ordinance,  it  Is 
Hufflcient  to  refer  in  the  complaint  to  the  ordinance  by  title,  number  and 
date  of  approval,  and  it  is  not  necessary  to  set  out  the  ordinance  in  full 
or  aceording  to  its  legal  effect,  though  the  court  does  not  pass  on  the 
question  of  the  necessity  of  pleading  the  ordinance  at  all. 

From  Marion :  Robert  Galloway,  Judge. 

E.  E.  Xichols  was  convicted  of  vagrancy,  etc.,  in  the  Munici- 
pal Court  of  the  City  of  Salem.  From  a  judgment  of  the  circuit 
court  affirming  a  judgment  of  the  municipal  court,  he  appeal&w 

Affirmed. 


April,  1907]  Nichols  v.  Salbm.  299 

For  appellant  there  was  an  oral  argument  by  Mr,  Webster 
Holmes,  with  a  brief  over  the  names  of  W.  H.  Holmes  and  Web- 
ster Holmes,  to  this  effect. 

I.  The  charter  of  the  City  of  Salem,  as  it  stood  at  the  time 
of  the  alleged  passage  of  the  alleged  Ordinance  No.  223,  only 
gave  the  city  power  to  define  what  should  constitute  vagrancy, 
and  did  not  give  power  to  make  the  crime  of  vagrancy  punisha- 
ble, so  that  any  attempt  by  tlie  city  to  do  so  is  vlira  vires. 
Laws  1891,  p.  1091,  §  6,  subd.  28. 

II.  The  city  must  have  had  in  existence  the  ordinance  under 
which  they  attempted  to  try  and  convict,  in  such  form  as  could 
have  been  introduced  in  evidence;  and  that  must  have  been  in 
the  form  of  the  original  thereof  or  of  some  authorized  compila- 
tion of  the  ordinances  of  said  city,  and  simply  a  purported  copy 
in  the  allcfged  record  of  ordinances  would  be  insufficient ;  and  the 
return  of  the  recorder  to  said  writ  of  review  shows  that  the 
recorder  had  no  such  original  in  his  possession  or  custody,  and 
said  return  fails  to  show  that  there  was  any  authorized  com- 
pilation of  ordinances  of  said  city :  B.*  &  C.  Comp.  §  755,  subd.  5. 

III.  The  amended  complaint  does  not  sufficiently  plead  the 
alleged  ordinance  for  the  reason  that  it"  fails  to  set  forth  the 
provisions  of  the  ordinance  or  that  part  thereof  claimed  to  have 
been  violated  by  appellant  in  haec  verba,  or  pleading  the  legal 
effect  thereof,  which  is  required  in  matters  of  criminal  or  penal 
nature:  Fink  v.  Milwaukee,  17  Wis.  26;  Woods  v.  Prineville, 
19  Or.  108,  110  (23  t>ac.  880). 

For  respondent  there  was  an  oral  argument  by  Mr.  A,  0. 
(*ondit,  with  a  brief  to  this  effect. 

1.  The  charter  of  Salem,  as  it  stood  when  Ordinance  No.  223 
was  passed,  gave  the  city  authority 

"To  define  what  shall  constitute  vagrancy,  and  to  provide  for 
the  support,  restraint,  punishment,  working  and  employment 
of  vagrants  and  paupers^'; 

And  further  power 

"To  make  by-laws  and  ordinances  not  inconsistent  with  the 
Jaws  of  the  United  States  or  of  this  state  to  carry  into  effect  the 
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provisions  of  this  charter,  and  to  provide  for  the  punishment 
of  persons  violating  citv  ordinances  by  fine  or  inipriflonment  or 
both":  Laws  1891,  p.  1091,  §6,  subds.  27,  28. 

Ordinance  223  of  the  City  of  Salem  clearly  defines  vagrancy 
by  setting  out  the  acts  the  doing  of  which  constitutes  the  offender 
a  vagrant,  and  provides  a  punishment  therefor,  which  is  suffi- 
cient without  declaring  such  acts  unlawful  in  terms:  Portland 
V.  liclc,  44  Or.  439,  446  (102  Am.  St.  Rep.  633:  75  Pac.  706). 

2.  A  book  in  which  all  the  ordinances  of  the  town  are  re- 
corded, kept  in  its  custody,  is  sufficient  proof  of  the  existence 
of  an  ordinance  contained  therein:  17  Anv.  &  Eng.  Enc.  Law 
(1  ed.),  2()7;  Barnes  v.  Alexander  City,  89  Ala.  — . 

3.  It  is  not  necessary  to  plead  an  ordinance  in  a  criminal 
proceeding  in  a  municipal  court,  since  such  courts  will  take 
judicial  notice  of  the  ordinance  of  the  municipality  in  like  man- 
ner and  for  like  purposes  as  the  courts  of  the  state  take  judicial 
cognizance  of  the  public  statutes  of  the  state,  and,  in  the  event 
of  an  appeal  to  the  circuit  court,  although  by  the  rules  of  law 
the  case  is  to  be  tried  de  novo,  the  circuit  court  will  take  like 
judicial  notice  of  such  ordinances  as  the  municipal  courts :  Fort- 
land  V.  rkk,  44  Or.  439,  445  (102  Am.  St.  Rep.  633:  75  Pac. 
706);  Ex  parte  Davis,  115  Cal.  446;  Conboy  v.  Iowa  Giiy, 
2  Iowa,  95;  State  v.  Letter,  11  Iowa,  409;  La  Porte  City  v. 
Goodfellow,  47  Iowa,  573;  West  v.  Columbus,  20  Kan,  635; 
Solomon  v.  Hughes,  24  Kan.  212;  Downing  v.  Miltonvale, 
36  Kan.  741 ;  Wheeling  v.  Black,  25  W.  ^a.  281 ;  MoundsvUle 
V.  Velton,  35  W.  Va.  218;  Anderson  v.  O'Donnell,  29  S.  Car. 
355  (1  L.  R.  A.  632:  13  Am.  St.  Rep.  728) ;  15  Enc.  PI.  &  Pr. 
425;  1  Dillon,  Munic.  Corp.  (4  ed.),  §413. 

4.  In  those  cases  where  it  is  necessary  to  set  out  the  ordi- 
nance in  the  pleadings  it  is  sufficient  to  refer  to  such  ordinance 
by  its  title  and  the  date  of  its  approval,  whereupon  the  court 
will  take  judicial  notice  thereof:  B.  &  C.  Comp.  §90;  15  Enc. 
PI.  &  Pr.  426;  :Sodine  v.  City  of  Union,  13  Or.  587  (11  Pac. 
298);  ^yoods  v.  PrinevUle.  19  Or.  108,  110  (23  Pac.  880); 
Aniestoy  v.  Ehctric  Rapid  Tran-sit  Co.  95  Cal.  315. 
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Mr.  Chief  Justice  Bean  delivered  the  opinion. 

On  February  6,  1905,  the  plaintiff  was  tried  and  convicted  in 
the  Municipal  Court  of  the  City  of  Salem  on  a  complaint  charg- 
ing him  with  the  crime  of  vagrancy,  committed  by  unlawfully 
and  wrongfully  frequenting  and  living  in  a  house  of  ill  fame, 
and  being  without  visible  means  of  living,  and  without  lawful 
occupation  and  employment,  "contrary  to  the  provisions  of  Sec- 
tion 1  of  Ordinance  223,  entitled: 

"x\n  Ordinance  to  define  and  punish  vagrancy,  approved  by 
the  mayor  of  the  said  city  on  the  15th  day  of  September,  1891." 

He  thereafter  sued  out  a  writ  of  review  to  have  the  judgment 
of  the  municipal  court  annulled  and  set  aside  on  the  grounds 

(1)  that  the  ordinance  under  which  he  was  tried  and  convicted 
was  void,  because  not  within  the  power  of  the  city  to  enact; 

(2)  that  there  was  not  suflBcient  proof  of  the  existence  of  such 
an  ordinance;  and  (3)  that  the  complaint  was  insufficient  be- 
cause it  did  not  set  out  the  ordinance  alleged  to  have  been  vio- 
lated in  haec  verba  or  in  legal  effect,  but  only  referred  to  it  by 
title,  number  and  date  of  approval.  The  judgment  of  the  munic- 
ipal court  was  affirmed,  and  he  appeals. 

By  the  charter  of  the  City  of  Salem  the  common  council  is 
given  the  exclusive  power 

"To  define  what  shall  constitute  vagrancy,  and  to  provide 
for  the  support,  restraint,  punishment,  working  and  employ- 
ment of  vagrants  and  paupers" :  Laws  1891,  p.  1091. 

The  ordinance  ]^nder  which  plaintiff  was  prosecuted  is  entitled 
and  provides  as  follows: 

"An  Ordinance  to  Define  and  Punish  Vagrancy." 

'* Section  1.  Any  person  or  persons  who  live  idly  or  live  with- 
out any  settled  homes,  or  who  have  no  visible  means  of  living 
or  lawful  occupation  or  employment,  or  are  found  begging  or 
living  in  tippling  houses,  opium  smoking  houses,  bawdy  houses, 
houses  of  ill  fame,  or  who  shall  frequent  tippling  houses,  bawdy 
houses,  houses  of  ill  fame,  opium  smoking  houses,  or  houses 
wherein  opium  is  smoked,  or  houses  generally  reputed  or  of 
common  report  to  be  bawdy  houses  o!r  houses  of  ill  fame,  is 
hereby  defined  to  be  a  vagrant. 
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Sec.  2.  Any  person  or  persons  convicted  of  being  a  vagrant, 
as  defined  in  the  foregoing  section,  shall  be  lined  not  less  than 
$5.  nor  more  than  $100,  or  be  imprisoned  in  the  city  jail  not 
less  than  five  days,  nor  more  than  twenty  days." 

1.  The  position  of  the  plaintiif,  as  we  understand  it,  is  that 
while  the  city  may,  under  its  charter,  define  vagrancy,  it  has  no 
power  to  provide  for  the  punishment  of  the  crime  so  defined, 
the  authority  to  punish  being  confined  solely  to  common-law 
vagrancy.  The  charter  is  the  organic  law  of  the  city,  and  was 
designed  to  confer  upon  the  inhabitants  of  the  given  locality  cer- 
tain police  powers  and  duties.  It  should,  therefore,  receive  a 
reasonable  construction  to  effect  the  purposes  intended.  When 
so  construed,  it  is  apparent  that  the  charter  was  intended  to, 
and  did,  confer  upon  the  common  council  the  power  to  declare 
what  shall  constitute  vagrancy,  and  to  provide  for  the  punish- 
ment of  persons  guilty  thereof.  Vagrancy  is  the  state  of  being 
a  vagrant.  The  power  to  define  vagrancy  is  simply  the  power 
to  declare  what  shall  constitute  a  vagrant,  and  express  authority 
is  given  by  the  charter  to  provide  for  the  punishment  of  vag- 
rants. When,  therefore,  the  city,  by  ordinances,  declared  that 
any  person  living  idly  or  without  any  settled  home,  or  without 
any  visible  means  of  living,  or  lawful  occupation  and  employ- 
ment, or  found  begging,  or  living  in  or  frequenting  certain  dis- 
reputable houses,  shall  be  deemed  a  vagrant,  and  punished  in  a 
certain  manner,  it  in  effect  defined  vagrancy  and  provided  for 
its  punishmeni;. 

2.  It  is  next  contended  that  there  w^as  no  such  ordinance  at 
the  time  of  plaintiff's  trial  and  conviction.  There  is  nothing  in 
the  record  upon  this  subject  except  the  certificate  of  the  city 
recorder,  annexed  to  his  return  to  the  writ  of  review,  stating 
that  in  »Tune,  1905,  he  was  unable  to  find  among  the  records  of 
his  office  the  original  of  such  ordinance.  This  is  no  evidence 
that  the  ordinance  was  not  in  existence  at  the  time  of  plaintiff's 
trial  and  conviction  some  months  prior  to  the  date  of  the  re- 
corder's certificate,  and  we  are  bound  in  this  proceeding  to  as- 
rsunie  such  to  have  been  the  fact. 

3.  It  is  furtlier  contended   tliat   the  complaint  upon  which 
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plaintiff  was  tried  and  convicted  is  insufiScient  because  it  does 
not  set  out  the  ordinance  which  he  was  charged  with  violating, 
either  in  full  or  in  legal  effect.  There  seems  to  be  some  con- 
flict in  the  authorities  as  to  whether  it  is  necessary  to  plead  a 
municipal  ordinance  in  a  municipal  court,  since  such  court  will 
take  judicial  notice  of  ordinances  on  the  ground  that  they  are 
the  law  of  the  forum:  15  Enc.  PI.  &  Pr.  425;  PaHland  v.  ^^c^^ 
44  Or.  439  (75  Pac.  706:  102  Am.  St.  Rep.  633).  But,  what- 
ever the  true  rule  may  be  on  the  subject,  it  is  sufficient  in  pro- 
ceedings in  a  municipal  court  to  refer  in  the  pleadings  to  an 
ordinance  by  title,  number  and  date  of  approval,  as  was  done  in 
tliis  case:  Nodine  v.  City  of  Union,  13  Or.  587  (11  Pac.  298) ; 
15  Enc.  PI.  &  Pr.  426. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


Argued  26   March,  decided  23  April.  1907. 

ATEBS  V,  LUND. 

89  Paa  806. 

Dmcrbtion  in  Vacating  Final  Ordbrb  During  Tbrm. 

1.  DurffifT  the  term  at  which  a  judflrment  or  decree  is  rendered  the 
Jtidse  has  discretionary  power  to  set  It  aside  and  allow  the  hearing  of 
further  testimony  and  to  modify  it  if  appropriate. 

CURATIVB  STATUHB — ^RUTROACTITB   BFPSCT — ^TAXATION ^LXVT. 

2.  Under  the  rule  that  the  legislature  may  subsequently  cure  such 
omissions  or  irregularities  in  the  proceedings  of  public  officers  as  might 
have  been  originally  dispensed  with,  it  is  competent  to  enact  that  sales 
for  taxes  theretofore  made  shall  be  valid,  notwithstanding  the  required 
levy  was  not  made  as  required  by  statute. 

By  Hill's  Ann.  Laws  1892,  112814.  2816.  the  sheriff  was  required,  under 
his  warrant,  when  resort  was  had  to  real  estate  for  the  collection  of 
taxes,  to  levy  on  the  property  before  advertising  it  for  sale.  Section  3136 
of  B.  A  C.  Comp.,  enacted  afterwards,  provides  that  sales  of  land  for 
taxes  theretofbre  or  thereafter  made  to  counties  shall  be  valid  notwith- 
standing the  omission  of  the  sheriff  to  make  a  levy.  Held,  that  a  sale 
made  before  the  passage  of  the  latter  act  without  a  levy  by  the  sheriff 
was  validated  by  the  passage  of  such  act,  since  it  was  an  omission  in 
the  prooeedings  of  a  public  officer  which  it  was  competent  for  the  legis- 
lature to  cure  by  retroactive  eftactment. 

Tax  Dhbdb — ^Burobn  of  Proof  to  Maintain. 

3.  Unless  otherwise  specially  provided,  the  claimant  under  a  tax  deed 
has  the  burden  of  proof  as  to  its  validity. 
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Taxation — Sales  to  County — Effbct  of  Deed. 

i.  S^'Ction  3127,  B.  &  C.  Comp.,  which  provides  that  where  real  prop- 
t>rty  shall  be  sold  to  a  private  purchaser  at  a  tax  sale,  the  sheriff's  deed 
shall  be  prima  fCLcie  evidence  that  the  statutory  requirements  have  been 
fully  complied  with,  does  not  apply  to  sales  to  counties,  as  no  deeds  are 
required  in  such 


Effect  of  Rjbcitals  in  Tax  Dbxdb  as  Evidbnck. 

5.  The  provisions  of  Section  3135,  B.  &  C.  Comp.,  that  deeds  griven  by 
tlie  sheriff  at  sales  of  real  property  shall  be  conclusive  evidence  of  the 
rt'^ularity  and  existence  of  all  proceedings  to  pass  title,  etc.,  apply  only 
to  the  regrularity  and  existence  of  such  proceedings  as  are  the  foundation 
of  the  deed,  and  do  not  operate  as  evidence  of  the  reffularlty  and  exist- 
ence of  the  proceedings  necessary  to  transfer  the  tax  debtor's  title  to  the 
county. 

Taxation — Sufficibi^ct  of  Return  of  Salb. 

6.  A  return  of  the  officer  making  a  tax  sale,  consisting  of  a  printed 
notice  of  the  tax  sale  cut  from  a  newspaper,  headed.  "Sheriff's  Sale  for 
Delinquent  Taxes,"  which  was  attached  to  the  delinquent  tax  roll  and 
upon  which  was  interlined  or  written  at  the  time  of  or  after  the  sale, 
opposite  the  name  and  description  of  the  property,  the  name  of  the  pur- 
chaser and  the  selling  price  in  each  case,  to  which  was  attached  this 
certificate :  "The  foregoing  return  of  delinquent  tax  sales  for  the  year  1»J»8 
is  true  and  correct  In  every  detail.  Dated  the  27th  of  October,  1899" — ^Is 
not  in  compliance  with  B.  &  C.  Comp.  113118,  245,  1014.  providing  that 
the  w^nrrant  for  the  collection  of  delinquent  taxes  must  be  executed  and 
returned  as  an  execution  against  property,  and  that  a  sheriff  must  make 
written   return   of  an  execution  setting  forth  his  doings  thereon. 

Taxation — ^Advertisement  and  Return  of  Sals— Notice. 

7.  A  due  return  showing  the  advertisement  of  delinquent  property  and 
the  sale  are  essential  elements  in  proceedings  to  sell  land  for  taxes, 
and  without  them  there  is  no  evidence  of  title  in  the  county,  since  their 
absence  cannot  be  cured  by  the  legislature,  for  then  there  would  not  be 
notice. 

From  Josephine:  Hiero  K.  Hanna,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

'J'his  is  a  suit  to  quiet  title  brought  by  8.  N.  Ayers  and  others 
against  0.  0.  Lund.  Elizabeth  Avers,  through  whom  the  plain- 
tiffs claim,  was  the  owner  of  the  property  in  question  during  the 
vear  1898,  and  it  was  assessed  to  her  for  taxation  for  that  year. 
Tile  answer  as  a  defense  alleges  that,  the  tax  thereon  being  de- 
lin(]uent,  the  sheriff  on  October  23,  1899,  sold  the  same  to 
Josephine  County  by  authority  of  the  delinquent  tax  warrant 
for  tlie  amount  of  said  taxes,  $8.35,  and  thereafter,  on  July  14, 
1902,  sold  to  defendant  the  title  thus  acquired  by  the  county 
for  the  sum  of  $16.35,  pursuant  to  the  terms  of  Sections  3133, 
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3136,  B.  &  C.  Comp.,  and  on  August  8,  1902,  executed  to  him  a 
deed  therefor  under  the  provisions  of  Section  3135.  Plaintiffs 
by  their  reply  question  the  validity  of  defendant's  title,  for  the 
reason  that  the  sheriff  in  making  said  tax  sale  to  the  county 
made  no  levy  on  the  property  under  his  warrant,  and  did  not 
advertise  the  same  for  sale,  as  provided  by  law,  and  made  no  re- 
turn of  said  sale  upon  his  tax  warrant,  and  alleges  tender  of 
$50  to  the  defendant  prior  to  the  suit  to  cover  the  amount  of  his 
bid  and  subsequent  taxes  paid,  and  that  they  tender  the  same 
into  court  with  the  reply.  At  the  trial  no  proof  was  offered  of 
the  tender  or  deposit  of  the  tender  with  the  clerk,  and  for  want 
thereof  findings  were  made  and  decree  rendered  by  the  court  in 
favor  of  defendant.  On  the  same  day  the  plaintiffs  filed  a  mo- 
tion, based  upon  affidavit,  to  vacate  the  decree  and  reopen  the 
case  and  permit  them  to  prove  the  tender  and  to  deposit  the 
money  in  court,  which  was  granted  by  the  court,  and  thereafter, 
upon  the  further  findings,  decree  was  rendered  for  plaintiffs. 
The  case  was  submitted  on  briefs  under  the  proviso  of  Rule  16 : 
35  Or.  587,  600.  ^  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Mr.  H,  D. 
Norton. 

For  respondent  there  was  a  brief  over  the  name  of  Robert 
Glenn  Smith. 

Opinion  by  Mb.  Justice  Eakin. 

1.  Defendant  assigns  as  error  the  act  of  the  court  in  vacating 
the  decree  and  permitting  further  testimony  to  be  offered.  The 
proceedings  of  the  court  remain  in  the  breast  of  the  judge  until 
the  close  of  the  term,  during  which  time  the  court  has  inherent 
right  to  correct,  modify  or  vacate  its  decree,  and  its  action  in 
such  a  case  will  not  be  disturbed  on  appeal  except  for  an  abuse 
of  discretion,  which  does  not  appear  here:  Deermg  v.  Quivey, 
26  Or.  556,  557  (38  Pac.  710). 

.  2.  It  is  also  claimed  that  the  court  erred  in  finding  that  the 
tax  sale  is  void  for  want  of  a  levy  upon  the  property  under  the 
warrant.    By  the  terms  of  the  statute  in  force  at  the  time  of  the 
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sale  ( Sections  2814,  2816,  HilFs  Ann.  Laws  1892)  the  sheriff 
was  required,  under  his  warrant,  when  resort  was  had  to  the 
real  estate,  to  make  a  levy  upon  the  property  before  advertising 
it  for  sale,  so  that  the  levy  is  part  of  the  procedure  in  the  execu- 
tion of  the  warrant.  But  it  is  claimed  by  the  defendant  that 
the  omission  of  the  levy  is  cured  by  the  terms  of  Section  3135, 
B.  &  C.  Comp.  It  is  within  the  power  of  the  legislature  to  cure 
by  retroactive  enactment  such  omissions  or  irregularities  in  pro- 
ceedings of  public  officers  as  might  in  the  first  instance  have 
been  dispensed  with  by  it.  The  levy  is  an  act  by  the  ofl&cer 
which  fixes  the  lien  upon  the  property  and  determines  the  date 
from  which  the  lien  will  attach,  but  it  ia  not  a  jurisdictional  or 
essential  act  necessary  to  the  validity  of  the  sale.  In  case  the 
lien  is  not  otherwise  created,  a  sale  without  a  levy  transfers  only 
the  title  of  the  tax  debtor  at  the  time  of  the  sale  (2  Freeman, 
Executions,  3  ed.,  §  280),  and,  unless  levy  is  made  necessary  by 
statute,  the  sale  is  valid  without  it,  and,  where  it  is  required 
by  statute,  its  omission  by  the  sheriff  may  be  cured  by  subse- 
quent legislative  act;  Stanley  v.  Smith,  15  Or.  506,  610  (16  Pac. 
174).  And  in  this  case  the  absence  of  the  levy  was  cured  by 
Section  3135,  B.  &  C.  Comp. 

3.  Defendant  also  claims  that  the  burden  is  upon  the  plain- 
tiffs to  establish  the  invalidity  of  the  tax  sale.  By  legislative 
act  of  1901  (Gen.  Laws  1901,  p.  72:  Sections  3131-3136,  inclu- 
sive, B.  &  C.  Comp.),  provision  is  made  for  the  disposition  of 
property  purchased  by  the  county  at  tax  sales.  Section  3131 
provides : 

"If  no  redemption  shall  be  made,  title  to  the  lands  so  sold 
shall  vest  in  the  county  *  *  without  issuance  of  deed  or  otlier 
formality." 

By  Sections  3133,  3136,  B.  &  C.  Comp.,  the  sheriff  is  author- 
ized on  the  first  Monday  in  July  of  each  year  to  sell  to  the  high- 
est bidder  the  lands  theretofore  bid  in  by  the  county  for  taxes, 
and  to  which  it  shall  have  acquired  title,  as  provided  in  Section 
3131.  Section  3135  is  curative  of  the  irregularities  occurring  in 
tax  proceedings  resulting  in  the  count3''s  title,  and  also  provides 
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for  a  deed  to  the  purchaser  at  the  sale  of  the  county's  title, 
under  Section  3133,  and  makes  such  deed  ^'conclusive  evidence 
of  the  regularity  and  existence  of  all  proceedings  necessary  to 
pass  title  to  the  lands  therein  conveyed,  and  of  title  in  the 
grantee,  except^'  as  to  certain  matters  relating  to  the  assessment, 
previous  payment  of  the  tax,  etc. 

Defendant  relies  upon  his  deed  and  its  effect  under  Section 
3135,  B.  &  C.  Comp.,  as  casting  the  burden  upon  the  plaintiffs 
to  show  the  invalidity  of  the  tax  sale.  The  well-established  rule, 
when  not  modified  by  statute,  is  that  the  burden  of  proof  is 
on  the  holder  of  the  tax  title  to  maintain  his  title  by  aflSrma- 
tively  showing  that  the  provisions  of  the  law  have  been  complied 
M'ith:  Strode  v.  Washer,  17  Or.  50,  57  (16  Pac.  926) ;  Bays  v. 
Trulson,  25  Or.  109,  114  (35  Pac.  26)  ;  Brentano  v.  Brentmo, 
41  Or.  15,  19  (67  Pac.  922);  Marx  v.  Hanthom,  148  U.  S. 
172,  186  (13  Sup.  Ct.  508:  37  L.  Ed.  410). 

4.  By  Section  3127,  B.  &  C.  Comp.,  in  case  of  a  tax  sale  to 
a  private  purchaser,  the  deed  is  made  prima  fade  evidence  that 
the  provisions  of  the  law  have  been  fully  complied  with,  but  this 
does  not  apply  to  a  purchase  by  the  county,  as  no  deed  is  pro- 
vided for  in  such  case. 

5.  Nor  is  there  any  other  statute  that  has  that  effect,  unless 
it  is  Section  3135  above  quoted,  in  which  the  deed  is  made  con- 
clusive evidence;  but  the  part  of  the  section  referring  to  the 
evidentiary  effect  of  the  deed  can  only  apply  to  the  regularity 
and  existence  of  such  proceedings  as  are  the  foundation  of  the 
deed,  and  cannot  operate  as  evidence  of  the  regularity  and  exist- 
ence of  the  proceedings  necessary  to  transfer  the  tax  debtor's 
title  to  the  county.  To  give  it  that  effect  would  make  it  evi- 
dence of  facts  with  which  it  has  no  connection.  The  limit  of  its 
effect  in  that  regard  is  to  such  facts  as  constitute  a  compliance 
with  the  law  in  the  sale  to  the  defendant,  as  prescribed  by  Sec- 
tion 3133,  B.  &  C.  Comp.,  and  therefore  in  this  case  the  rule 
above  quoted  is  not  changed  by  statute,  and  the  burden  is  on  the 
defendant  to  prove  the  regularity  of  the  tax  sale  proceedings: 
Brentano  v.  Brentano,  41  Or.  19  (67  Pac.  922)  ;  Bays  v.  Trulson, 
25  Or.  114  (35  Pac.  26). 
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6.  There  is  no  evidence  before  the  court  that  the  property 
was  advertised  for  sale  or  sold  to  the  county.  At  the  trial  the 
officer  who  made  the  sale  identified  as  his  return  on  the  tax 
warrant  what  we  understand  was  a  copy  of  the  printed  notice 
of  the  tax  sale,  cut  from  the  newspaper,  headed,  "SheriflE's  Sale 
for  Delinquent  Taxes/'  which  was  attached  to  the  delinquent 
tax  roll,  and  upon  which  was  interlined  or  written  at  the  time 
of  or  after  the  sale,  opposite  the  name  and  description  of  the 
property,  the  name  of  the  purchaser  and  the  selling  price  in 
each  case.  This  so-called  return  is  dated  September  18,  1899, 
the  date  of  the  notice,  but  to  which  is  attached  this  certificate 
of  the  officer: 

"The  foregoing  return  of  delinquent  tAx  sales  for  the  year 
1898  is  true  and  correct  in  every  detail. 
Dated  the  27th  of  October,  1899." 

This  does  not  show  an  advertisement  of  the  property  for  sale 
or  a  sale.  The  warrant  for  the  collection  of  delinquent  taxes 
must  be  executed  and  returned  in  like  manner  as  an  execution 
against  property:  Section  3118,  B.  &  C.  Comp.  The  sheriff 
must  make  written  return  of  an  execution,  setting  forth  his 
doings  thereon :  Sections  245,  1014,  B.  &  C.  Comp.  In  Hall  v. 
Stevenson,  19  Or.  153,  157  (23  Pac.  889:  20  Am.  St.  Bep. 
803),  relating  to  a  return  on  a  writ  of  attachment,  it  is  said: 
"The  return  must  state  what  was  done,  and  the  presumption  that 
the  officer  has  done  his  duty  is  not  sufficient  to  supply  a  material 
factor  or  circumstance  which  does  not  appear  in  his  return.'* 
The  return  is  mandatory,  and  must  be  in  writing,  and  is  the 
primary  evidence  of  what  was  done  by  the  sheriff  in  the  execu- 
tion of  the  warrant:  3  Freeman,  Executions  (3  ed.),  356. 

7.  Without  a  due  return  showing  the  advertisement  of  the 
property  and  the  sale,  there  is  no  evidence  of  title  in  the  county. 
These  are  essential  elements  in  the  proceedings,  and  the  absence 
of  them  cannot  be  cured  by  the  legislature:  Stanley  v.  Smith, 
15  Or.  505,  510  (16  Pac.  174) ;  Ferguson  v.  Kaboth,  43  Or. 
414,  421  (73  Pac.  200,  74  Pac.  466);  Marx  v.  Hanthom, 
148  U.  S.  182  (13  Sup.  Ct.  508:  37  L.  Ed.  410).    As  we  have 
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already  seen,  the  return  upon  the  warrant,  which  is  the  evidence 
of  the  sheriff's  acts,  does  not  show  that  there  was  an  advertise- 
ment and  sale  of  the  property  for  taxes,  and  hence  there  is  no 
evidence  of  the  county's  title,  and  it  must  fail.  As  the  county 
acquired  no  title  under  the  tax-sale  proceedings,  defendant  ac- 
quired none  by  the  sale  under  Section  3133,  B.  &  C.  Comp., 
which  only  authorizes  the  sheriff  to  make  sale  of  lands  to  which 
the  county  had  acquired  title. 

The  decree  of  the  lower  court  is  affirmed.  Affibmed. 


Arffued  26  March,  decided  30  April,   1907. 
TILLAMOOK  OOUNTT  r.  WILSON  BIVEB  BOAD  CO. 

89  Pac  958. 

Turnpikes  and  Toll  Roads — Counties — Contracts — ^Leasb  of  Road. 

1.  A  county  contracted  with  a  toll  road  company  by  which  the  county 
leased  to  the  company  for  a  specified  term  a  county  road  to  be  repaired 
and  maintained  by  it  in  the  location  of  the  toll  road.  The  lease  recited 
that  the  road  was  a  public  burden,  requirin^r  large  expenditures  of  money 
to  maintain  it,  as  an  Inducinsr  cause  for  the  lease.  Held,  that  the  contract 
was  a  lease  enforceable  under  B.  &  C.  Comp.  ii  4937-4950,  relatlnsr  to 
counties  leasing  public  roads  and  fixing  a  rate  of  toll,  etc.,  and  was  not 
an  agreement  executed  under  Sections  5074,  5077,  relating  to  proceedings 
to  condemn  land  for  a  public  use. 

Action — Joindbr  op  Actions. 

2.  A  county  in  a  suit  for  the  forfeiture  of  a  lease  of  a  county  road 
for  failure  of  the  lessee  to  comply  with  the  terms  thereof  cannot  jbin  a 
claim  to  sLvoid  the  lea^e  because  made  without  authority  or  not  fully 
executed. 

Action — Courts — Jurisdiction. 

3.  Under  B.  A  C.  Comp.  |  4946,  authorizing  the  district  attorney  of  a 
county  to  "maintain  an  action"  against  a  lessee  of  a  county  road  to  have 
the  lease  declared  forfeited  for  failure  to  comply  with  its  provisions,  etc., 
the  proceeding  referred  to  is  a  suit  for  cancellation  and  not  a  law  action. 

From  Tillamook:  George  H.  Burnett,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  a  suit  by  Tillamook  County  against  the  Wilson  River 
Boad  Co.  to  cancel  and  annul  an  agreement  or  lease  between  the 
plaintiff  and  defendant.  There  was  decree  for  defendant,  and 
plaintiff  appeals.  In  the  year  1901  the  plaintiff  and  the  de- 
fendant entered  into  an  agreement  by  which  plaintiff  leased  to 
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the  defendant  for  a  term  of  50  years,  a  certain  county  road,  to 
be  repaired  and  maintained  by  it,  as  necessary  and  convenient 
in  the  location  of  the  toll  road  which  it  was  organized  to  open 
and  maintain,  defendant  to  hold  plaintiff  harmless  from  liability 
by  reason  of  any  accident  thereon.  The  plaintiff  alleges  that 
in  the  making  of  this  lease  the  terms  of  Section  4938,  B.  &  C. 
Comp.,  were  ignored,  which  requires  the  county  court  to  adver- 
tise for  bids  for  such  leasing,  and  also  the  failure  of  the  defend- 
ant to  execute  the  undertaking  required  by  Section  4940,  B.  & 
C.  Comp.,  for  the  faithful  {jerformance  of  the  terms  of  the  lease; 
that  the  defendant  has  failed  to  keep  the  road  in  repair,  and 
the  same  is  now  unsafe  and  dangerous  to  the  public  travel,  and 
asks  that  the  leaae  be  canceled,  annulled  and  forfeited.  A  mo- 
tion was  filed  by  the  defendant  to  strike  out  of  the  complaint 
the  allegations  of  failure  to  comply  with  the  terms  of  Sections 
4938  and  4940,  B.  &  C.  Comp.,  in  the  execution  of  said  lease, 
which  motion  was  sustained  by  the  court,  and  thereafter  a 
demurrer  to  the  complaint  was  filed  on  the  ground  that  it  does 
not  state  facts  euflScient  to  constitute  a  cause  of  suit,  which 
was  sustained  and  the  suit  dismissed.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  John  H, 
McNary,  District  Attorney,  ]V.  H.  Cooper  and  W.  H.  Holmes, 
with  oral  arguments  by  Mr,  MrXary  and  Mr.  Holmes. 

For  respondent  there  was  a  brief  over  the  name  of  Handley 
&  Thayer. 

Opinion  by  Mu.  Justice  Eakin. 

1.  Plaintiff  brings  this  suit  under  Section  4946,  B.  &  C. 
Comp.,  which  provides  that  where  a  lessee,  under  the  provisions 
of  Sections  4937-4950,  B.  &  C.  Comp.,  fails  or  neglects  to  com- 
ply with  the  provisions  of  the  lease,  the  district  attorney  may 
bring  an  action  to  have  the  lease  declared  forfeited.  Defendant 
claims  that  this  lease  or  contract  was  executed  under  Sections 
5074  and  5077,  B.  &  C.  Comp.,  relating  to  condemnation  pro- 
ceedings. The  agreement  provided  for  in  Section  5077,  B.  &  C. 
Comp.,  is  not  a  lease,  but  results  in  condemnation,  as  though 
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accomplished  by  judgment.  There  is  nothing  in  the  complaint 
or  in  the  lease  to  indicate  that  it  was  intended  as  an  agreement 
in  condemnation^  but,  on  the  contrary,  appears  to  be  made  to 
comply  with  or  to  take  advantage  of  the  terms  of  Section  4937, 
B.  &  C.  Comp.,  which  provides  that  whenever  a  road  is  so  lo- 
cated that  there  is  little  or  no  labor  along  the  line  of  it,  the 
county  may  lease  it  to  a  corporation  to  open,  improve  and  keep 
the  same  in  repair  for  a  period  not  exceeding  10  years. 

The  lease  recites  that  the  road  is  a  great  public  burden,  re- 
quiring large  expenditures  of  money  to  maintain  it,  as  an  in- 
ducing cause  on  the  part  of  the  county  to  make  the  lease.  It 
contemplates  that  the  county  is  still  the  owner  of  the  road  and 
liable  for  its  condition,  and  we  conclude  that  the  contract  is  a 
lease,  and  therefore  must  be  construed  and  enforced  under  the 
provisions  of  Sections  4937-4950,  B.  &  C.  Comp.,  inclusive. 

2.  Section  4946,  B.  &  C.  Comp.,  under  which  plaintiff  brings 
this  suit,  only  provides  for  forfeiture  of  the  lease  for  failure  to 
comply  with  its  provisions,  and  therefore  plaintiff  cannot  join 
in  the  same  proceeding  a  claim  to  avoid  the  contract  because 
made  without  authority,  or  because  not  yet  fully  executed  by 
filing  the  undertaking  provided  for,  therefore  the  motion  to 
strike  out  was  properly  allowed. 

3.  The  complaint  sufficiently  alleges  the  failure  and  neglect 
by  the  defendant  to  comply  with  the  provisions  of  the  lease. 
Defendant,  however,  insists  that  the  proceeding  under  this  sec- 
tion should  be  at  law,  and  not  in  equity.  The  language  of  Sec- 
tion 4946,  B.  &  C.  Comp.,  "may  maintain  an  action,^*  must 
be  construed  to  mean  suit  in  equity  for  the  reason  that  the  relief 
j)rovided  for  therein  can  only  be  granted  by  a  court  of  equity. 
Pomeroy  (volume  1,  §  170)  says:  "Another  quality  of  the  dis- 
tinctively equitable  remedies  *  *  is  their  specific  character,  both 
with  respect  to  substance  and  form.  Except  in  actions  to  re- 
cover possession  of  land  or  of  chattels,  the  legal  remedies  by 
action  are  all  general  recoveries  of  specified  sums  of  money .'^ 
Here  the  relief  sought  is  the  forfeiture  of  the  lease;  in  other 
words,  to  cancel  the  instrument  by  which  defendant  holds  title. 
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80  that  plaintiff  may  be  restored  to  its  title  and  possession.  This 
belongs  exclusively  to  equitable  remedial  jurisdiction.  Mr.  Pom- 
eroy,  in  defining  exclusively  equitable  jurisdiction,  mentions 
several  classes  of  subjects,  under  the  second  of  which  he  says: 
"The  important  remedies  contained  in  this  class  are  re-execution 
of  instruments,  reformation  of  instruments,  surrender  or  dis- 
charge of  instruments  and  cancellation  or  rescission^':  Section 
171,  B.  &  C.  Comp.  And  such  relief  cannot  be  given  in  an  ac- 
tion at  law. 

The  term  "action,"  used  in  Section  4946,  B.  &  C.  Comp.,  18 
not  necessarily  equivalent  to  "action  at  law.''  In  Ex  parte  Mil- 
ligan,  71  U.  S.  (4  Wall.)  2, 112  (18  L.  Ed.  281),  it  is  said:  "In 
any  legal  sense,  'action/  'suit'  and  'cause'  are  convertible  terms.'' 
Anderson's  Dictionary  adopts  this  language,  and  Bouvier's  defi- 
nition in  its  broader  meaning  includes  suits.  Our  own  statute 
maintains  a  distinction  between  "action  at  law"  and  "suit  in 
equity,"  indicating  that  the  distinction  is  not  based  upon  the 
word  "action"  alone ;  and  in  Fenstermacher  v.  State,  19  Or.  604, 
506  (25  Pac.  142),  it  is  held  that  the  term  "civil  actions"  in- 
cludes actions  at  law  and  suits  in  equity.  The  provisions  of  this 
section  determine  that  the  remedy  is  in  equity;  and  whether 
there  is  some  relief  that  might  be  obtained  at  law  is  immaterial. 
It  would  not  be  adequate  nor  would  it  exclude  equitable  juris- 
diction under  this  statute,  and  the  court  committed  error  in  sus- 
taining the  demurrer. 

Cause  reversed  and  remanded  for  such  further  proceedings 
as  may  be  deemed  proper  and  not  inconsistent  with  this  opinion. 

Sbversed. 


Argued  27  March,  decided  30  April.  1907. 

MXTLEEY  V.  DAT. 

8»  Paa  957. 

Actions — How  Dispobeo  op — ^Nonbuit. 

1.  Actions  at  law  In  Oregron  cannot  be  "dismisBed"  by  either  party  or 
dIapoBed  of  in  any  way  except  by  a  Judgment  or  an  order  of  nonsuit. 

Trial — When  Issubb  Are  Accomplibhbd. 

2.  Before  a  case  can  be  said  to  be  ready  for  trial  under  Section  IIS. 
B.  &  C.  Comp.,  which  defines  a  trial,  the  case  must  be  at  issue  on  either 
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law  or  facts  as  to  all  parties,  and  no  trial  can  be  demanded  when  some 
parties  have  answered  and  others  have  moved  or  demurred. 

Justices  of  thb  Pbacb — ^Timb  for  Pubaoing — Nonsuit. 

3.  A  Justice  of  the  peace  has  no  authority  to  grrant  an  order  of  nonsuit 
for  want  of  a  pleading:  within  less  time  than  is  allowed  by  law  to  file 
such  plea,  and  his  action  in  so  doing  is  in  excess  of  his  Jurisdiction. 

From  Lane:  T^wbenoe  T.  Haeeis^  Judge. 

Statement  by  Mr.  Commissioner  Slater. 

This  is  an  appeal  from  the  ruling  of  the  circuit  court  on  a 
petition  to  review  the  judgment  of  a  justioe^s  court  dismissing 
an  action  b:^ought  by  V.  F.  Mulkey  against  6.  L.  Day  and  his 
wife.  The  complaint  was  filed  in  the  justice's  court  on  June  5, 
and  summons  was  thereupon  issued  and  served  on  the  6th.  On 
the  10th  subpoenaes  were  issued  by  the  justice  in  behalf  of  the 
defendants,  and  his  docket  shows  an  entry  that  he  personally 
informed  plaintiffs  husband  that  the  cause  was  set  for  trial  for 
June  12,  1905,  10  o'clock  a.  m.  On  the  12th,  defendants  ap- 
peared in  person  and  by  their  attorneys  for  trial,  and  on  that 
day  a  demurrer  was  filed  on  behalf  of  G.  L.  Day,  and  an  answer 
on  behalf  of  Mrs.  G.  L.  Day;  but  no  copies  of  the  pleadings  ap- 
pear in  the  record.  Plaintiff  not  appearing  upon  that  day,  de- 
fendants filed  a  motion  for.  dismissal  of  the  action  for  want  of 
prosecution,  which  was  granted ;  but,  by  direction  of  defendants' 
attorney,  the  motion  and  order  thereon  were  dated  as  of  June  13, 
1905.  Costs,  amounting  to  $27.50,  were  taxed  against  plaintiff, 
and  on  the  13th  judgment  for  dismissal  of  the  action  was  en- 
tered with  costs  in  favor  of  the  defendants.  The  circuit  court 
affirmed  the  action  of  the  justice's  court,  and  plaintiff  appeals. 

The  case  was  submitted  on  briefs  under  the  proviso  of  Eule  16 : 
35  Or.  587,  600.  Eevbrsed. 

For  appellant  there  was  a  brief  over  the  name  of  Williams  & 
Bean, 

For  respondents  there  was  a  brief  over  the  name  of  Woodcock 
4&  Potter. 
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Opiiiion  by  Mr.  Commissioner  Slater. 

1.  What  was  technically  known  at  common  law  as  a  judgment 
of  "non  prosequitur"  and  "nolle  prosequi"  and  "technical  non- 
suits/^ are  now  covered  and  included  by  the  term  "nonsuits," 
as  defined  by  our  Code :  Bv^na  Vista  Freestone  Co.  v.  Parrish, 
34  W.  Va.  652  (12  S.  E.  817).  Mr.  Justice  Bean,  in  Hoover 
V.  King,  43  Or.  281,  286  (72  Pac.  880,  882:  66  L.  R.  A.  790: 
99  Am.  St.  Rep.  754),  says:  "A  judgment  dismissing  a  com- 
plaint in  an  action  at  law  is  a  proceeding  unknown  to  the  stat- 
ute, and  does  not  necessarily  determine  any  of  the  issues  in- 
volved. Costs  are  but  an  incident  to  the  judgment,  and  do  not 
add  to  its  force  or  effect.  A  bill  or  suit  in  equity  may  be  'dis- 
missed,^ and  such  dismissal  is  an  effectual  bar  to  a  subsequent 
suit  for  the  same  cause,  unless  given  without  prejudice :  B.  &  C. 
Comp.,  §412.  An  action  at  law,  however,  is  disposed  of  either 
by  a  judgment  in  favor  of  the  plaintiff  or  defendant,  or  one  of 
nonsuit."  Defendants'  motion  will  be  considered  and  treated  as 
a  motion  for  nonsuit,  as  authorized  by  Section  182,  B.  &  C. 
Comp.,  which  provides: 

"A  judgment  of  nonsuit  may  be  given  against  the  plaintiff,  as 
provided  in  this  chapter ;  *  *  on  motion  of  the  defendant,  when 
the  action  is  called  for  trial,  and  the  plaintiff  fails  to  appear,  or 
when,  after  the  trial  has  begun,  and  before  the  final  submission 
of  the  cause,  the  plaintiff  abandons  it,  or  when  upon  the  trial 
the  plaintiff  fails  to  prove  cause  sufficient  to  be  submitted  to  the 
jury." 

2.  The  question  here  to  be  determined  is  the  right  of  the 
justice  to  call  the  action  for  trial  on  June  12,  when  plaintiff 
failed  to  appear.  A  trial  under  our  statute  is  "the  judicial  ex- 
amination of  the  issues  between  the  parties,  whether  they  be 
issues  of  law  or  fact":  B.  &  C.  Comp.  §  113.  An  issue  of  law 
arist^s  upon  a  demurrer  to  the  complaint  (Secti(m  110,  B.  &  C. 
Comp.),  and  an  issue  of  fact  upon  a  material  allegation  in  the 
complaint,  controverted  by  the  answer:  Section  111,  subd.  1,. 
B.  &  C.  Comp.  If,  at  that  time,  the  cause  was  as  to  both  de- 
fendants at  issue  upon  a  question  of  law  or  of  fact,  as  defined 
by  the  statute,  the  court  could  rightfully  call  for  a  trial  thereof^ 
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and,  on  plaintiff's  failure  to  appear^  judgment  of  nonsuit  could 
have  been  rightfully  entered  against  her;  but,  if  it  was  not  thus 
at  issue  upon  a  question  of  law  or  of  fact,  the  court  could  not 
have  called  for  a  trial  of  the  cause  or  entered  such  a  judgment. 

3.  As  the  record  does  not  contain  a  copy  of  the  proceedings, 
this  court  is  unable  to  say  that  the  demurrer  on  behalf  of  the 
defendant  0.  L.  Day  was  for  one  of  the  causes  enumerated  in 
Section  68,  B.  &  C.  Comp.,  and  it  is  necessary  that  the  record 
shows  affirmatively  the  facts  conferring  the  authority  or  juris- 
diction of  the  inferior  tribunal :  Jones  v.  Marion  County,  4  Or. 
46.  Neither  can  we  say  that  the  answer  of  the  other  defendant, 
Mrs.  6.  L.  Day,  was  suffSeient  in  law  to  raise  an  issue  of  fact; 
but,  whatever  may  have  been  the  nature  of  her  answer,  whether 
it  consisted  merely  of  a  denial  or  of  denials  and  affirmative  alle- 
gations, the  plaintiff  had  one  day  thereafter  in  which  to  plead 
thereto,  as  provided  in  Section  81,  B.  &  C.  Comp.,  which  is  made 
applicable  to  the  procedure  of  a  justice's  court  by  the  provisions 
of  Section  2200,  B.  &  C.  Comp.  Until  plaintiff's  time  to  plead 
to  the  answer  had  expired,  or  she  had  expressly  or  impliedly 
waived  her  right,  the  cause  could  not  be  said  to  be  at  issue, 
and  hence  a  trial  could  not  be  legally  called  by  the  court  within 
that  time,  except  upon  a  waiver  by  her  of  such  right.  The  answer 
was  filed  on  June  12,  and,  excluding  the  first  and  including  the 
last  day,  in  computing  time,  as  required  by  Section  531,  B.  &  C. 
Comp.,  plaintiff  was  entitled  to  all  of  June  13  in  which  to  plead 
further.  Hence  the  court  could  not  have  legally  called  the  ac- 
tion for  trial  against  her  prior  to  June  14,  vrithout  a  waiver  on 
lier  part  of  her  right  to  plead,  which  the  record  does  not  show. 

The  judgment  reviewed,  being  for  that  reason  erroneous, 
should  be  set  aside;  hence  the  jcdgment  appealed  from  should 
be  reversed,  and  the  cause  remanded  to  the  circuit  court,  with 
direction  to  set  aside  the  judgment  of  the  justice's  court,  and 
remand  the  cause  for  further  and  proper  proceedings  not  incon- 
sistent with  this  opinion.  Bevebsed. 
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Argued  14  March,  decided  30  April.  1907. 

FIBE  ASSOCIATION  r.  ALLBSINA. 

89  Pac  960. 

Jurisdiction  to  Enjoin  Enforcement  of  Award  Based  on  Fraud. 

1.  An  award  based  on  the  fraud  or  perjury  of  the  prevailing  party 
will  be  set  aside  In  equity  and  its  enforcement  permanently  enjoined,  a 
distinction  being  recognized  between  the  dignity  of  a  judgment  and  an 
award :  Frieae  v.  Hummel,  26   Or.   145,   distinguished. 

Arbitration  and  Award — ^Eyidbncb  of  FraiTd. 

2.  The  evidence  shows  that  the  suocessful  party  to  the  arbitration  in 
question  presented  to  the  arbitrators  evidence  that  he  knew  to  be  false 
and  that  materially  affected  the  award. 

From  Multnomah :  Arthur  L.  Frazbr,  Judge. 
Suit  by  the  Fire  Association  of  Pliiladelphia  against  John 
Allesina,  resulting  in  a  decree  for  plaintiff.  Affirmed. 

For  appellant  there  was  a  brief  with  an  oral  argument  by  Mr. 
Henry  E,  McGinn, 

For  respondent  there  was  a  brief  over  the  name  of  Veazie  <& 
Freeman,  with  an  oral  argument  by  Mr.  J.  Clarence  Veazie. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  defendant  from  a  decree  enjoining 
him  from  maintaining  an  action  at  law  on  an  award  determin- 
ing the  extent  of  his  injury  by  fire  to  a  stock  of  umbrellas,  para- 
sols, etc.,  and  cancelling  a  policy  of  insurance  on  such  goods 
because  of  an  alleged  violation  of  the  terms  of  the  contract, 
which  provided  that  it  should  be  rendered  void  in  case  of  fraud 
or  false  swearing  by  the  insured  touching  any  matter  relating 
to  the  insurance  or  to  the  subject-matter  thereof.  The  issues 
involved  are  stated  in  an  opinion  announced  on  a  former  appeal 
herein:  Fire  Association  v.  Allesina,  45  Or.  154  (77  Pac.  123). 
The  cause  was  remanded,  and  from  the  testimony  given  at  the 
trial  the  court  found  that  the  actual  cash  value  of  all  the  de- 
fendant's property  contained  in  his  store  April  28,  1903,  the 
time  of  the  fire,  did  not  exceed  $7,109.26,  which  fact  he  at  all 
times  well  knew;  but  that  in  a  written  statement  of  his  loss  he 
falsely  swore  that  3,351  umbrellas  were  of  the  value  of  $13,- 
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002.55,  and  that  the  worth  of  the  parasols  destroyed  was  $2,600 ; 
that,  for  the  purpose  of  inducing  the  plaintiff  to  believe  such 
statement  was  true,  he  exhibited  to  it  a  certain  book  and  the 
entires  therein,  purporting  to  be  invoices  of  his  stock,  taken  at 
various  times  prior  to  the  fire,  and  represented  to  plaintiff  that 
the  record  was  authentic,  but  that  the  pretended  inventory  was, 
not  correct,  which  fact  he  at  the  time  the  memoranda  were  so 
offered  for  inspection  well  knew.  Based  on  these  and  other  find- 
ings, a  decree  was  rendered  for  plaintiff. 

1.  It  is  maintained  by  defendant's  counsel  that,  assuming 
the  award  was  superinduced  by  perjury  and  fabricated  schedules, 
such  testimony  and  feigned  invoices  are  insufficient  to  defeat 
the  determination  of  the  appraisers  on  the  issue  submitted  to 
them,  and  hence  an  error  was  committed  in  rendering  the  decree 
from  which  the  appeal  is  taken.  In  Friese  v.  Hummel,  26  Or. 
145  (37  Pac.  458:  46  Am.  St.  Rep.  610),  it  was  held  that  equity 
has  no  jurisdiction  to  set  aside  a  former  decree  for  perjury  or 
fraud,  unless  the  willful  giving  under  oath  in  a  judicial  proceed- 
ing of  false  testimony  material  to  the  issue,  or  the  undue  and 
unconscientious  advantage  taken  of  another,  is  collateral  to  the 
prior  suit,  the  court  saying:  "The  reason  assigned  in  support 
of  this  rule  is  that  causes  once  tried  by  a  court  having  jurisdic- 
tion of  the  subject-matter  and  the  parties  should  forever  be  at 
rest;  that  the  unsuccessful^  party  ought  reasonably  to  expect,  if 
he  had  an  unscrupulous  adversary,  that  perjured  testimony 
would  be  offered  at  the  trial,  and  should  be  prepared  to  meet 
it,  and  that,  having  gone  into  a  consideration  of  the  merits,  he 
is  estopped  by  the  conclusion  of  the  court."  When  an  action  or 
suit  is  tried  in  such  forum,  certain  rules  of  procedure  are  rigidly 
enforced  that  are  not  generally  observed  at  hearings  before  arbi- 
trators. In  regularly  constituted  tribimals  the  parties  litigant 
are  usually  represented  by  vigilant  counsel,  who  are  more  com- 
petent and  therefore  better  able  to  detect  and  prevent  perjury 
than  their  clients,  who  frequently  appear  without  advocates  be- 
fore private  persons  chosen  to  settle  disputed  questions.  The 
solemnity  of  a  court  trial  is  lacking  at  hearings  before  arbiti»- 
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tors  who,  though  supposed  to  be  disiiiterested,  are  sometimes  the 
active  agents  of  the  parties  who  selected  them,  and  for  these 
reasons  we  think  an  award  is  not  entitled  to  that  degree  of  re- 
spect which  is  accorded  to  a  judgment  or  to  a  decree  regularly 
rendered.  The  rule  is  supported  by  authority,  and  we  believe 
founded  in  reason,  that  an  award  based  on  the  fraud  or  false 
testimony  of  the  prevailing  party  will  be  set  aside  in  equity  in  a 
suit  instituted  for  that  purpose,  and  he  will  be  enjoined  from 
maintaining  an  action  thereon :  3  Cyc.  744,  note  33.  In  addi- 
tion to  the  cases  cited  in  the  note  mentioned,  see,  also,  North 
Brilish  Jns,  Co,  v.  Lathrop,  70  Fed.  429  (17  C.  C.  A.  175); 
Wiley  V.  Platter,  17  111.  538 ;  Boston  Water  Power  Co,  v.  Ct-ray, 
G  Mete.  (Mass.),  131;  Smith  v.  Cutler,  10  Wend.  589  (25  Am. 
Dec.  580) ;  Mitchel  v.  Curran,  1  Mo.  App.  453;  Teal  v.  Bilby, 
123  U.  S.  572  (8  Sup.  Ct.  239,  31  L.  Ed.  263).  We  conclude, 
therefore,  that  if,  in  consequence  of  the  defendant's  fraud  or 
j)erjury,  he  secured  the  award,  a  court  of  equity  is  competent 
to  and  should  vacate  the  determination  of  the  arbitrators  and 
enjoin  the  maintenance  of  an  action  thereon. 

2.  Considering  the  case  on  its  merits,  the  testimony  discloses 
that  for  several  years  prior  to  the  fire  AUesina  maintained  a 
store  at  No.  309  Morrison  Street,  Portland,  Oregon,  where  he 
jiianufactured,  repaired  and  sold  umbrellas,  parasols,  canes,  etc. 
He  kept  a  record  of  his  business  in  books,  which,  having  been 
offered  in  evidence,  show  the  amount  of  money  daily  received  for 
repairing  umbrellas,  the  number  recovered,  the  number  sold, 
which  also  included  parasols  without  enumerating  them,  the  num- 
ber of  canes  sold  and  the  sums  of  money  received  for  each  class 
respectively,  and  for  goods  disposed  of  at  wholesale.  At  the 
end  of  each  month  the  aggregate  of  these  seveiul  items  was  noted 
at  the  foot  of  the  columns  in  which  they  appeared.  Twice  each 
year,  until  May  1,  1901,  he  also  took  an  invoice  of  his  stock  and 
entered  in  a  book  kept  for  that  purpose  the  number  of  umbrellas, 
parasols,  canes  and  other  supplies  on  hand,  the  value  of  each 
item,  the  money  he  had  on  deposit  in  banks,  and  the  amount  of 
liis  debts.     Allesina  on  December  20,  1901,  opened  a  branch 
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store  at  Xo.  28G  Washington  Street,  and  all  goods  sent  to  that 
place  were  first  charged  to  the  account  of  the  Morrison  Street 
store;  a  book  having  been  kept  showing  the  value  of  the  stock 
so  transfered  and  also  of  any  that  was  returned.  When  the 
branch  store  was  started,  the  worth  of  the  goods  received  thereat 
was  marked  on  slips  of  paper  that  were  kept  on  file,  and  addi- 
tions were  made  thereto  from  time  to  time  until  about  March  1, 
1902,  when  the  aggregate  value,  $10,786.25,  was  entered  in  the 
journal  as  of  December  20,  1901.  A  fire  having  occurred  at 
the  Morrison  Street  store,  April  28,  1903,  representatives  of  the 
plaintiflE  and  of  other  insurance  companies  interested  in  the  loss 
immediately  examined  AUesina's  stock,  the  undamaged  part  of 
which  he  retained,  consisting  of  34  umbrellas,  ranging  in  price 
from  $3.50  to  $8  each,  though  one  was  valued  at  $18.  The  par- 
ties not  being  able  to  agree  as  to  the  extent  of  the  injury,  except 
in  some  minor  matters,  Allesina  at  the  request  of  the  adjusters 
delivered  to  them  all  bills  showing  the  goods  which  he  had  re- 
ceived from  January  1,  1902,  to  the  time  of  the  fire,  and  also 
gave  them  the  books  which  had  been  kept  at  the  Morrison  Street 
store.  The  loss  not  having  been  adjusted,  Allesina  presented  to 
the  agents  of  the  insurance  companies  a  claim  for  1,296  um- 
brellas at  $8  each,  or  $10,368 ;  parasols,  without  stating  the  num- 
ber thereof,  $2,600;  2,055  other  umbrellas  valued  at  from  50 
cents  to  $3.50  each,  amounting  to  $2,634.55,  making  a  total 
demand  of  $15,602.55.  As  no  part  of  this  sum  was  paid,  the 
parties  by  agreement  submitted  the  controversy  to  arbitrators, 
one  of  whom  and  the  umpire  found  the  loss  to  be  $13,562.18, 
or  $62.18  more  than  the  indemnity  specified  in  the  several  poli- 
cies of  insurance.  All  the  other  companies  interested,  except 
the  plaintiff,  paid  the  several  sums  specified  in  their  contracts, 
and,  to  recover  from  the  latter  the  $2,000  stipulated,  Allesina 
instituted  an  action  on  the  award,  whereupon  this  suit  was  com- 
menced, in  the  nature  of  a  cross-bill  in  equity,  resulting  in  a 
decree  as  hereinbefore  stated. 

The  insurance  adjusters  found  505  parasols  that  had  been 
damaged,  but  Allesina  claims  that  there  were  others  on  the  floor 
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of  the  store  in  a  pile  of  rubbish  that  were  not  counted,  the  actual 
cash  value  of  which,  and  of  the  1,296  umbrellas  mentioned,  is 
the  question  to  be  determined.  AUesina,  in  an  examination 
upon  oath,  made  pursuant  to  the  terms  of  the  policies  of  insur- 
ance, deposed  that  he  took  his  laat  invoice  of  stock  January  1, 
1903,  and  found  the  cost  thereof  at  the  Morrison  and  Washing- 
ton Street  stores  to  be  $22,935.80  and  $10,520,  respectively.  Sub- 
stituting words  for  abbreviations  where  they  are  used  in  the 
inventory,  it,  is  as  follows : 

6,461  Assorted  umbrellas $17,233.00 

260  Assorted  handles   682.50 

Umbrella  furniture,  cover 

and  cloth  2,420.75 

810  Assorted  parasols   2,600.55— $22,935.80 

Washington  Street  store 10,520.00 

$33,455.80 
To  Follmer 13,482.88 

$19,972.92 
The  phrase,  "To  Follmer,"  as  used  in  the  inventory  quoted, 
refers  to  Follmer,  Clogg  &  Co.,  a  corporation,  doing  business 
at  Lancaster,  Pa.,  from  which  Allesina  purchased  goods,  and 
the  figures  appearing  on  the  line  with  such  words  are  intended 
to  represent  the  sum  of  money  he  owed  that  company  on  account 
of  tlie  goods  received  from  it.  An  invoice  of  the  goods  at  the 
Washington  Street  store,  taken  January  1,  1903,  shows  the  value 
thereof  to  be  $12,217.97,  instead  of  $10,520,  as  stated  in  the 
inventory  of  the  Morrison  Street  store  of  that  date,  as  above 
quoted.  F.  J.  Alex  Mayer,  plaintiff's  agent,  as  its  witness,  tes- 
tified that  he  made  a  memorandum  from  the  books  kept  at  the 
Washington  Street  store,  showing  the  items  of  the  inventory 
made  at  that  place,  which  writing  having  been  offered  in  evi- 
dence, is  as  follows : 
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Umbrellas    $  7,882.44 

Bases 1,494.84 

Canes   390.20 

Crops,  whips 48.40 

Ribs,  frames 822.67 

$10,638.55 
20  per  cent 2,127.70 

$  8,510.85 
Correct  by  dividing  by  120,  instead  of  deducting  20 

per  cent,  makes   8,865.45 

Handles,  $5,785.05 2,892.52 

543  yards.of  silk,  net \ 460.00 

*  ^  

$12,217.97 
H.  N.  Graham,  the  manager  of  the  Washington  Street  store, 
as  defendant's  witness,  testified  that  no  book  was  kept  showing 
the  items  of  the  inventory  as  disclosed  by  the  memorandum 
quoted,  in  referring  to  which  and  to  the  information  it  affords 
he  further  said:  "The  only  way  that  I  can  account  for  these 
figures  is  we  might  have  had  something  of  that  kind  in  taking 
stock.  There  might  have  been  a  slip  of  paper.''  As  the  value  of 
the  goods,  $12,217.97,  indicated  in  the  memorandum  adverted  to, 
exactly  corresponds  with  the  worth  thereof  as  entered  in  the 
journal  of  the  Washington  Street  store,  we  think  there  can  be 
no  doubt  that  Mayer  saw  the  items  specified  in  some  manuscript 
and  copied  them  correctly.  An  examination  of  a  copy  of  the 
memorandum  will  show  that  20  per  cent  was  deducted  from  the 
first  five  items  of  the  inventory  and  50  per  cent  from  the  stated 
value  of  the  handles.  Allesina's  attention  having  been  called  to 
the  discrepancy  in  the  inventories  of  January  1,  1903,  as  it  ap- 
pears by  the  books  of  the  different  stores,  plaintiff's  counsel, 
referring  to  the  value  of  the  goods  at  the  Washington  Street 
store,  as  disclosed  by  the  books  of  the  Morrison  Street  establish- 
ment, asked: 

"How  did  you  get  it?"  and  the  defendant  replied: 
**Taking  off  15  per  cent,  that  will  give  the  figure.     T  dn  not 
know  what  I  took  off.  *  * 
«o«. —  n 
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Q.  Can  you,  by  figuring  off  15  or  20  per  cent,  or  any  other 
per  cent,  get  $10,520  from  the  $12,217.97? 

A.  I  wasn't  very  particular.    1  took  more  or  less.*' 

It  seems  improbable  that  after  deducting  from  20  to  50  per 
cent  from  the  value  of  most  of  the  stock  at  the  Washington 
Street  store,  as  appears  by  Mayer's  memorandum,  that  a  further 
reduction  should  be  made  by  Allesina  in  entering  the  worth  of 
such  goods  in  tlie  books  which  he  kept  at  the  Morrison  Street 
store.  A  glance  at  the  inventory  of  January  1,  1903,  as  entered 
on  the  book  kept  at  the  Morrison  Street  store,  will  show  that 
Allesina  indicates  his  then  indebtedness  to  FoUmer,  Clogg  &  Co. 
to  be  $13,482.88.  There  was  introduced  in  evidence  the  deposi- 
tion of  H.  W.  Ilartman,  the  treasurer  of  that  corporation,  to 
which  is  attached  a  bill  showing  that  from  August  26,  1895, 
to  April  15,  1903,  the  defendant  purchased  from  his  principal 
goods*^  of  the  value  of  $79,972.10,  and  paid  on  account  thereof 
$66,475.02,  thus  leaving  due  thereon,  at  the  latter  date,  $13,- 
497.08,  or  $14.20  more  than  is  admitted  by  the  invoice.  An 
examination  of  the  bill  referred  to  further  discloses  that  from 
January  1,  1903,  to  April  15  of  that  year,  Allesina  purchased 
from  that  corporation  goods  valued  at  $2,095.63,  and  within  that 
time  he  received  credits  on  account,  amounting  to  $6,581.43, 
thereby  demonstrating  ihat  on  Jahuary  1,  1903,  he  was  indebted 
to  Follmcr,  Clogg  &  Co.  in  the  sum  of  $17,982.88,  instead  of 
$13,482.88,  as  he  states  in  the  inventory,  a  difference  of  just 
$4,500. 

The  books  of  the  Washington  Street  store  indicate  the  num- 
ber of  parasols  sold  thereat,  but  the  number  disposed  of  at  the 
other  store  is  included  in  the  number  of  umbrellas.  The  testi- 
mony shows,  however,  that  from  January  1,  1903,  to  the  time 
of  the  fire,  no  parasols  had  been  sold  at  the  Morrison  Street 
store,  and  for  this  reason  Allesina  made  a  claim  for  the  entire 
value  thereof  as  stated  in  the  last  invoice  at  time  it  was  made. 
From  January  1,  1903,  to  April  28  of  that  year,  Allesina's 
books  and  bills  show  that  he  purchased  and  that  there  were  de- 
livered at  the  Morrison  Street  store  1,238  umbrellas.     Within 
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that  time  he  sold  at  the  store  1,343,  transferred  to  the  other  store 
1,053,  and  that  there  were  found  in  the  building  after  the  fire 
3,351  damaged  umbrellas  and  34  that  were  uninjured,  so  that 
on  January  1,  1903,  he  necessarily  had  on  hand  4,543  umbrellas 
at  "the  Morrison  Street  store.  It  will  be  remembered,  however, 
that  the  inventory  of  that  date  states  that  there  were  at  such 
place  5,461  umbrellas — an  overstatement  of  918.  The  pretended 
record  of  AUesina^s  assets  and  liabilities  on  January  1,  1903, 
is  therefore  false  in  the  particulars  specified,  and  cannot  be  re- 
lied upon  as  furnishing  any  information  from  which  the  extent 
of  his  loss  may  be  determined.  It  is  impossible  to  state  with 
any  degree  of  certainty  the  value  of  the  1,296  umbrellas  or  of 
the  505  or  more  parasols  for  the  damage  to  which  a  claim  of 
$10,368  and  $2,600,  respectively,  was  made.  Many  of  the  um- 
brellas purchased  had  ne  handles,  in  which  condition  they  were 
known  to  the  trade  as  ^^ases."  Allesina  asserts  that  the  worth 
of  an  umbrella  depends  largely  upon  the  kind  of  a  handle 
placed  thereon,  and  that  the  cost  of  the  completed  articles  ex- 
ceeded the  sums  demanded  therefor.  We  have  earnestly  tried, 
in  every  way  that  seemed  feasible,  to  determine  the  extent  of 
the.loss,  but  have  found  it  impossible.  Some  very  valuable  han- 
dles were  undoubtedly  destroyed  by  the  fire,  but,  after  many 
days'  search  in  examining  the  books  and  bills  offered  in  evi- 
dence, we  are  forced  to  the  conclusion  that  the  number  of  such 
handles,  when  attached  to  the  bases,  together  with  other  com- 
pleted umbrellas,  constituting  the  number  last  mentioned,  were 
not  worth  anywhere  near  the  sum  demanded  for  them,  and  what 
has  been  said  of  the  umbrellas  is  also  true  of  and  applicable  to 
the  parasols. 

From  the  fraudulent  inventory  which  Allesina  testified  was 
correct,  and  from  other  circumstances  connected  with  the  case, 
we  must  determine  that  his  sworn  statement  of  his  loss  was 
made  with  knowledge  of  its  falsity,  as  to  the  extent  thereof,  and, 
this  being  so,  the  decree  is  affirmed.  Affirmed. 
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Are:ued  27  March,  decided  21  May.  1907. 
GRANT  r.  OREGON  NAVIGATION  CO. 

90  Pac.  178,  1099. 

Navigable  Waters — Wharf  Right  of  Upland  Ownbrb. 

1.  Under  B.  &  C.  Comp.  S  4042,  providingr  that  the  owner  of  any  land 
lying  on  navi^rable  water  within  the  corporate  limits  of  a  city  is  author- 
ized to  construct  a  wharf  on  the  same  and  extend  It  to  navisrable  water, 
the  upland  owner  is  given  a  preference  right  or  license  to  occupy  land 
under  water  for  wharfage  purposes,  the  exercise  of  which  becomes  a 
vested  right. 

Navigable    Waters — Right   of   Upland    Owner   to   Wharp   Out   to 
Channel — Incidental  Rights  Acquired  bt  Purchase  of  Upland. 

2.  An  upland  owner  was  by  the  acts  of  1872  and  1874  given  the  prefer- 
ence to  purchase  the  tide  land  in  front  of  his  holdings,  and  if  he  exer- 
cised that  privilege  he  thereby  became  entitled  to  the  exclusive  wharf 
rights  to  deep  water,  provided  such  right  had  not  already  becodle  vested 
in  another  under  prior  acts,  and  as  incidental  to  this  wharf  right  he  be- 
came entitled  to  all  accretions  to  such  tide  land  and  to  change  the  surface, 
so  long  as  he  does  not  interfere  with  navigation  or  commerce. 

Collateral  Attack  on  Deed  to  Public  Land. 

3.  A  deed  from  the  state  for  tide  land  is  not  void  because  the  line  of 
high  tide  was  further  out  than  the  land  conveyed,  so  that  It  did  not 
reach  the  water  at  all,  but  is  only  voidable  for  such  defect,  and  not  sub- 
ject to  collateral  attack. 

Effect  of  Conveyance  of  Submerged  Land — ^Intent  of  Grantor, 

4.  Although  usually  a  deed  to  land  having  a  water  frontage  carries 
the  rights  incident  to  such  position,  yet  a  deed  of  submerged  land  will  be 
given  effect  as  to  riparian  ^  rights  according  to  the  intention  of  -  the 
grantor,  and  a  description  by  metes  and  bounds  or  according  to  a  plat 
strongly  Indicates  a  restrictive  rather  than  an  extensive  intention. 

Where  a  grantor  conveyed  by  metes  and  bounds  a  portion  of  a  lot 
below  low  tide,  which  was  a  part  of  a  town  plat  containing  other  blocks 
between  that  and  deep  water,  it  sufficiently  appears  that  such  grantor  In- 
tended that  no  riparian  right  should  pass  to  the  grantee,  who  was  not, 
therefore,   entitled   to  deep  water  fronttige. 

Adverse  Possession — Effect  of  Occupancy  Wfthout  Color  of  Title. 

5.  The  effect  of  an  open,  notorious,  continuous  and  exclusive  occupa- 
tion of  real  property,  under  a  claim  of  right,  for  the  period  prescribed 
by  the  statute  of  limitations  is  to  confer  title  to  the  ground  actually  so 
occupied,  though  there  was  no  color  of  title  whatever. 

Allowance  of  Costs  and  Disbursements  in  Equity. 

6.  The  apportionment  of  costs  in  equity  is  entirely  discretionary  with 
the  court  under  Section  566,  B.  ft  C.  Co^np.,  and  in  this  case  plaintiffs 
will  be  allowed  their  costs  in  the  lower  court,  while  defendants  will  re- 
cover their  costs  on  appeal. 

Where,  on  appeal  by  defendants  in  a  suit  to  quiet  title,  a  decree  Is 
rendered  that  plaintiffs  are  the  owners  of  a  portion  of  the  property  which 
was  the  subject  of  the  suit,  and  their  title  thereto  is  quieted,  they  are 
entitled  to  their  costs  in  the  trial  court,  though  adjudged  to  be  without 
interest  in  the  remainder  of  the  property,  defendants  having  denied  plain- 
tiffs' right  to  any  of  the  property. 
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From  Clatsop:  Thomas  A.  McBride^  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  a  proceeding  by  Bridget  and  Peter  Grant  against  the 
Oregon  Railroad  &  Navigation  Co.  to  quiet  title  to  the  property 
lying  between  plaintiff's  lot  and  deep  water,  and  to  enjoin  de- 
fendants from  driving  piles  thereon.  There  was  a  decree  for  the 
plaintiif,  and  the  defendants,  Oregon  Railroad  &  Navigation  Co. 
and  D.  H.  Welch,  appeal.  The  land  above  high  water,  upon 
which  the  City  of  Astoria  is  situated,  bordering  upon  tide  water 
of  the  Columbia  River,  was  the  donation  land  claim  of  Shively 
and  wife,  and  was  platted  by  him  into  town  lots  and  blocks  as 
"Shively's  Astoria,"  some  of  the  blocks  of  which  extend  below 
high  water;  and  afterward  he  platted  other  property  wholly 
below  low  water,  as  "Shively's  Second  Addition  to  Astoria," 
which  includes  blocks  5  to  12,  inclusive.  The  property  owned 
by  plaintiffs,  and  which  they  claim  is  riparian  and  gives  them 
wharfage  rights  to  deep  water,  is  the  south  75  feet  of  lot  5, 
block  8,  of  Shively's  Second  Addition  to  Astoria,  and  lies  in  a 
tier  of  blocks  extending  from  the  shore  line  north  below  low 
water,  numbered  as  follows:  Block  118  upland,  135  tideland 
(both  in  Shively's  Astoria),  and  blocks  8,  7,  6  and  5  of  Shivel/s 
Second  Addition  to  Astoria,  extending  to  or  into  deep  water. 
Each  of  said  blocks  is  300  feet  east  and  west  and  125  feet  north 
and  south,  containing  six  lots,  numbered  1  to  6  from  east  to 
west,  with  streets  GO  feet  wide;  Commercial  Street  lying  east 
and  west  between  blocks  135  and  8,  Fourteenth  Street  lying 
north  and  south  and  west  of  blocks  135  and  8,  Fifteenth  Street 
lying  ea^l  of  said  blocks,  and  Sixteenth  street  the  next  street 
east.  Block  134  lies  immediately  east  of  said  block  135,  and 
the  shore  line  extends  westerly  through  block  134  near  the 
south  side,  and  through  block  135,  to  the  southwest  comer  of 
lot  5  and  passing  south  of  the  south  line  of  lot  6,  but  north  of 
the  middle  of  the  street,  and  the  line  of  low  tide  being  about 
the  middle  of  Commercial  Street,  south  of  block  8.  Taylor, 
the  common  grantor  of  plaintiffs  and  defendants,  acquired  title 
to  the  shore  of  lot  5,  block  135,  in  the  year  18G5.     This  lot  is 
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immediately  south  of  the  property  in  dispute,  and  the  shore  line 
is  north  of  the  south  line  of  that  lot,  and  in  the  year  1871,  while 
Shively  was  the  owner  of  portions  of  the  shore  between  Four- 
teenth and  Sixteenth  Streets,  he  conveyed  to  Taylor  said  blocks 
5  to  12,  which  included  all  the  ground  from  low  tide  to  deep 
water  in  front  of  blocks  134  and  135,  and  thereafter,  in  the 
year  1875,  Taylor  conveyed  by  metes  and  bounds  to  the  Oregon 
Steam  Navigation  Co.  all  of  said  blocks  5  to  12  lying  north  of 
a  line  parallel  with  and  75  feet*  north  of  Commercial  Street, 
which  includes  the  north  50  feet  of  said  lot  5,  block  8. 

Thereafter,  on  August  3,  1876,  Eogers  purchased  from  the 
state  the  tide  land  fronting  on  lots  5  and  6  (formerly  2  and  3) 
of  block  118  in  Shiveley's  Astoria,  and  on  November  14,  1881, 
he  conveyed  to  Taylor  lots  4,  5  and  6  of  said  block  118  and  the 
tide  land  fronting  on  lots  5  and  6  thereof;  and  on  November  15, 
1886,  Taylor  conveyed  to  tlie  plaintiff  Mrs.  Grant  the  south  75 
feet  of  lot  5,  block  8,  describing  the  same  by  metes  and  bounds 
with  reference  to  said  lot  and  block.  And  during  the  year  1876 
the  Oregon  Steam  Navigation  Co.  commenced  the  construction 
of  its  wharf  on  the  said  ground  purchased  from  Taylor,  and 
drove  two  rows  of  piling  on  the  south  line  of  its  purchase,  from 
Fourteenth  Street  to  Sixteenth  Street,  and  covered  the  same 
with  planking  most  of  that  distance,  the  same  being  called  a 
roadway,  and  also  drove  a  third  row  of  piling  outside  of  the 
roadway  as  fenders,  which  roadway  was  connected  with  its  main 
wharf  and  warehouse  at  deep  water  (which  wharf  extended  west 
to  the  west  line  of  Fifteenth  Street)  and  was  used  by  it  for  the 
convenience  of  its  boating  until  1883,  when  it  was  destroyed 
by  fire.  The  piling  still  remains,  but  is  burned  down  to  the 
water's  edge,  and  the  defendant  Oregon  Eailroad  &  Navigation 
Co.,  as  successor  to  the  Oregon  Steam  Navigation  Co.,  threatens 
to  drive  piles  upon  said  })roperty  which  plaintiffs  seek  to  enjoin. 
Since  about  1884  plaintiffs  occupied  this  piling  immediately 
north  of  their  ground  for  a  width  of  13  feet,  5  inches,  north  and 
south,  and  50  feet  east  and  west,  for  a  platform,  on  which  is 
situated  a  woodshed  and  other  conveniences  to  their  building. 

Modified. 
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For  plaintiirs  there  was  a  brief  over  the  names  of  J.  Q.  A. 
Bowlhy  and  Fulton  Bros,,  with  an  oral  argument  by  Mr,  Chas, 
]V,  Fulton  and  Mr,  George  0.  Fulton, 

For  defendants  there  was  a  brief  over  the  names  of  W.  W. 
Cotton,  Thomas  O'Day  and  Janus  Gibson  Wilson,  with  an  oral 
argument  by  Mr,  Wilson, 

Opinion  by  Mk.  Justice  Eakin. 

1.  The  defendant,  Oregon  Kailroad  &  Navigation  Co.,  claims 
title  to  the  wharfage  rights  in  front  of  plaint ifiE's  property  by 
virtue  of  the  conveyance  thereof  from  Taylor  to  its  grantor,  the 
Oregon  Steam  Navigation  Co.,  in  1875,  and  prior  to  the  sale  of 
the  tide. land  l)y  the  state.  By  the  legislative  act  of  1864  (Sec- 
tion 4042,  B.  &  C.  Comp.),  it  is  provided  that  the  owner  of 
any  land  lying  upon  navigable  water  within  the  corporate  limits 
of  a  city  is  authorized  to  construct  a  wharf  upon  the  same  and 
extend  it  below  low  water.  Thus,  the  upland  owner  was  given 
the  j)reference  right  or  license  to  occui)y  the  same  for  wharfage 
jmrposes,  and,  if  such  license  was  exercised  by  himself  or  his 
grantee,  it  became  a  vested  right:  Parker  v.  Taylor,  7  Or.  435. 
'J'aylor,  by  his  ownershif)  of  lot  5,  block  135,  and  the  convey- 
ance to  him  by  Shively,  claimed  the  wharfage  rights  in  front  of 
said  blocks  134  and  135  in  1875,  under  and  by  virtue  of  said 
Section  4042,  B.  &  C.  Comp.  By  Section  4043,  B.  &  C.  Cqmp., 
cities  are  authorized  to  regulate  the  exercise  of  a  wharfage  right 
by  ordinance  upon  the  application  of  the  owner  of  such  right, 
and  on  the  petition  of  Taylor  in  October,  1875,  the  City  of 
Astoria  did  pass  an  ordinance  for  that  purpose,  and  by  his  deed 
to  the  Oregon  Steam  Navigation  Co.  in  November,  1875,  Taylor 
conveyed  to  it  his  wharfage  rights,  which  included  the  north 
50  fwt  of  said  lot  5,  block  8.  The  Oregon  Steam  Navigation 
Co.  commenced  the  erection  of  its  wharf  and  warehouse  at  deep 
water  and  the  erection  of  the  roadway  at  the  south  line  of  the 
property  conveyed  to  it  by  Taylor  in  the  year  1875.  It  does  not 
appear  definitely  when  such  construction  was  commenced  or  fin- 
ished, but  evidently  the  roadway  had  been  constnicted  in  July, 
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1876.  However,  whether  it  was  constructed,  or,  if  so,  whether 
it  was  a  sufficient  compliance  with  Section  4042,  B.  &  C.  Comp., 
to  vest  title,  is  not  necessary  now  to  determine. 

2.  Plaintiffs  claim  that  by  virtue  of  their  ownership  of  part 
of  lot  5,  block  8,  lying  below  low  water,  they  are  thereby  owners 
to.  the  center  of  the  stream  and  of  the  wharfage  rights  to  deep 
water,  as  incident  thereto,  and  by  this  suit  seek  to  qxiiet  their 
title  to  the  same,  as  against  defendants.  Their  right  to  such  re- 
lief depends  largely  upon  the  effect  of  the  deed  from  Taylor  to 
Bridget  Grant.  If,  by  that  deed,  the  low-water  line  were  the 
boundary,  with  no  reservation  of  the  riparian  right,  it  would 
pass  as  an  incident  thereto;  but  it  is  within  the  power  of  the 
riparian  owner  to  separate  the  riparian  rights  from  the  owner- 
ship of  the  shore,  and  this  is  largely  a  question  of  the  intention 
of  the  grantor.  Originally  the  state  was  the  absolute  owner  of 
the  tide  lands  on  the  Columbia  River  and  the  rights  incident 
thereto  below  the  meander  line  out  to  deep  water:  Bowlby  v. 
;Shively,  22  Or.  410  (30  Pac.  154) ;  Shively  v.  Bowlby,  152  U.  S. 
1  (14  Sup.  Ct.  548:  38  L.  Ed.  331).  By  the  legislative  acts  of 
1872  (Laws  1872,  pp.  129,  130)  and  1874  (Laws  1874,  pp.  76, 
77),  the  upland  owner  was  given  the  preference  right  to  pur- 
chase the  tide  land,  and  upon  such  purchase,  if  not  already  vested 
in  another  under  Section  4042,  B.  &  C.  Comp.,  he  thereby  ac- 
quired also  the  exclusive  wharfage  right  to  deep  water,  and  also 
all  accretions  to  his  tide  land  and  the  right  to  fill  up  the  shal- 
lows or  flats,  so  long  as  he  does  not  impede  navigation  or  inter- 
fere with  commerce  over  the  same:  Miller  v.  Mendenhall,  43 
Minn.  95  (44  X.  W.  1141 :  8  L.  K.  A.  89 :  19  Am.  St  Rep.  219, 
231).  In  Parker  v.  Taylor,  7  Or.  435,  Judge  Boise  says:  "Land 
situated  as  this  is,  covered  with  shoal  water,  may,  under  proper 
regulations  by  the  state  and  municipal  authorities,  be  reclaimed 
from  the  sea  by  filling  in  or  by  driving  piles  and  building  on 
them,  and  becomes  private  property  and  the  subject  of  sale  the 
same  as  any  other  property.  And  as  this  state  has  given  such 
mud  flats  to  the  riparian  owner  as  a  franchise,  he  alone  may 
reclaim  the  same,  under  such  regulations  as  the  state  has  or  shall 
prescribe'':  Bowlby  v.  Shively,  22  Or.  410  (30  Pac.  154). 
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3.  On  August  3,  1876,  Rogers  purchased  from  the  state  the 
tide  land  in  front  of  lots  5  and  6,  block  118,  claiming  that  such 
lots  extended  to  the  meander  line  of  the  river,  and  received  a 
deed  therefor.  Defendants  question  the  validity  of  Rogers^ 
title  to  this  tide  land,  for  the  reason  that  the  high-tide  line  wajr 
upon  the  next  block  north,  viz.,  135;  but,  if  so,  the  deed^is  not 
tliereby  void,  but  only  voidable,  and  his  title  cannot  be  ques- 
tioned collaterally. 

4.  When  Taylor  acquired  the  tide  land  in  front  of  lot  5, 
block  135,  by  his  deed  from  Rogers,  in  November,  1881,  he 
thereby  acquired  all  rights  incident  thereto  in  front  of  the  high 
land  below  the  meander  line  out  to  the  channel  of  the  river,  if 
not  already  owned  by  the  Oregon  Steam  Navigation  Co.  This 
ground  had  all  been  platted  into  lots,  blocks  and  streets,  as 
Shively's  Second  Addition  to  Astoria,  which  plat  was  recog- 
nized by  both  Taylor  and  the  plaintiff  at  the  time  of  Taylor^s 
conveyance  to  her.  Ordinarily  a  conveyance  of  land  abutting 
upon  the  shore  carries  with  it  to  the  grantee  therein  all  rights 
incident  to  the  shore  line;  but,  where  land  extending  under  the 
water  is  conveyed  by  metes  and  bounds,  or  the  conveyance  shows 
in  any  manner  the  intention  of  the  grantor  to  reserve  the  ripar- 
ian rights,  the  same  will  not  pass  to  the  grantee.  It  is  within 
the  power  of  the  riparian  owner  to  separate  the  riparian  rights 
from  the  upland,  and  in  every  case  it  would  be  a  question  of  the 
intention  of  the  parties  whether  it  has  been  so  separated.  Farn- 
ham,  in  Waters  &  Water  Rights,  §  724,  in  discussing  the  sepa- 
ration of  riparian  rights  from  the  upland,  says:  "The  separa- 
tion may  also  be  effected  by  a  conveyance  by  metes  and  bounds 
which  gives  the  line  along  the  shore  a  definite  location  and  indi- 
cates an  intention  that  the  title  to  the  land  under  the  water 
shall  not  pass.  The  same  result  will  be  obtained  by  platting 
of  land  under  the  water  so  that  the  land  on  the  bank  is  not 
riparian  in  the  strict  sense  of  the  word,  ^t  are  any  of  the 
inside  lots  which  are  platted  under  the  water  riparian.  The 
question  whether,  by  platting  in  a  particular  manner  or  by  a 
grant,  the  owner  of  the  shore  of  navigable  waters  dissociates  the 
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rights  incident  to  ownership  of  the  shore  from  that  ownership, 
is  wholly  one  of  his  intention/^ 

In  Goodsell  v.  Lawson,  42  Md.  348,  3()6,  a  town  was  platted 
partly  on  the  water.  A  lot  upon  the  water  was  conveyed  to 
Ciodman,  which  it  was  claimed  entitled  her  to  riparian  rights. 
It  is  sjid :  '*lt  cannot  be  supposed  for  a  moment  that  the  owners 
of  tlie  projected  town  intended  to  confer  on  the  purchasers  of 
lots  to  be  created  from  the  water  riparian  rights  such  as  we 
have  been  considering.  *  *  This  lot  is  partly  on  the  land  and 
partly  in  the  water,  and  is  located  with  reference  to  the  town 
plat.  It  must  therefore  be  construed  with  reference  to  that 
plat  and  tlie  designs  therein  manifested.  It  will  be  seen,  also, 
by  an  examination  of  the  deed,  that  it  does  not  call  for  a  water 
Jine.  The  description  is  by  courses  and  distances,  and  these  must 
circumscribe  the  title  of  the  purchaser."  At  page  373,  it  is  said : 
"That  deed  conveyed  by  metes  and  bounds  ^a  lot  of  gjound  in  the 
Town  of  Crisfield,  being  part  of  block  No.  19  on  the  plat  of 
said  town/  and  must  be  construed  w-ith  reference  to  said  town 
plat."  In  Eldridye  v.  Cowell,  4  Cal.  87,  in  the  .plan  of  San 
Francisco,  the  survey  into  lots  and  blocks  extended  into  the 
tide  water  in  front  of  tlie  city.  Plaintiff  obtained  his  lot  with 
knowledge  of  the  plan  of  the  city.  It  is  held  that  it  is  not 
material  to  inquire  as  to  the  first  authority  for  the  plan  of  the 
city.  The  state's  title  vested  in  the  lot  owners,  and  plaintiff  took 
without  any  riparian  rights.  In  Kenyan  v.  Knipe,  2  Wash.  394, 
397  (27  Pac.  227,  22S:  13  L.  E.  A.  142),  it  is  said:  "A  deed 
conveying  proj)erty  by  reference  to  a  plat  or  map  thereof  adopts 
such  plat  or  map  as  a  part  of  such  deed,  and  one  purchasing 
thereunder  becomes  bound  by  the  boundaries  of  the  lot  purchased 
as  they  appear  on  said  plat  or  map.  Applying  this  rule  to  the 
case  at  bar,  it  will  be  seen  that  the  plaintiff  herein  did  not  pur- 
chase lots  bounded  by  tide  water,  but  those  bounded  by  a  definite 
and  defined  line,  *  *  and  he  is  estopped  by  such  fact  from 
claiming  any  rights  beyond  such  boundaries."  To  the  same 
effect  is  State  ex  rel.  y,  Forrest,  12  Wash.  486  (41  Pac.  194). 
In  Gilbert  v.  Emerson,  GO  Minn.  62  (61  N.  W.  820),  it  is  held 
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that  the  plaintiflf,  having  purchased  a  block  of  submerged  land, 
is  deemed  to  have  purchased  with  reference  to  the  plat  showing 
the  blocks  and  alleys:  "It  is  not  a  case,  therefore,  where  the 
outermost  alley  line  is  coterminous  with  the  boundary  line  of  the 
owner  of  the  premises  platted.  *  *  Kor  is  this  a  case  where 
this  outermost  alley  line  is  the  water-line  boundary,  and  where, 
in  such  a  case,  it  might  be  held  that  riparian  rights  would  exist 
in  behalf  of  a  person  who  held  the  title  to  such  line.  *  *  This 
map,  with  reference  to  this  alley  line,  must  be  construed  so  as 
to  give  effect  to  the  intention  of  the  maker  thereof."  In  North- 
ern Pac.  R.  Co.  V.  S,  &  H.  L.  Co.  73  Minn.  25  (75  N.  W.  737), 
it  is  held  that  a  platting  of  submerged  land  severed  the  riparian 
rights  from  the  shore  banks  and  attached  them  to  the  outer- 
most tract.  To  the  same  effect  is  Oilbert  v.  Emerson,  55  Minn. 
254  (56  N.  W.  818:  43  Am.  St.  Hep.  502).  This  is  also  the 
effect  of  Parker  v.  Taylor,  7  Or.  435. 

Taylor,  by  his  deed  to  Mrs.  Grant  conveyed  to  her  the  south 
75  feet  only  of  said  lot  5,  block  8,  being  the  portion  of  said  lot 
lying  south  of  thq  south  line  of  the  tract  conveyed  by  him  to  the 
Oregon  Steam  Navigation  Co.;  there  still  remaining  to  himself 
or  his  grantee  tlie  north  50  feet  thereof.  And  where,  by  reason 
of  his  tide-land  ownership,  he  conveyed  to  plaintiffs  by  metes 
and  bounds  a  portion  of  a  lot  below  low  tide,  being  part  of  the 
town  plat  containing  other  blocks  between  that  and  deep  water, 
the  intention  of  the  grantor  that  no  riparian  rights  shall  pass 
clearly  appears,  and  plaintiffs'  rights  are  circumscribed  by  the 
description  in  the  deed,  and  are  not  riparian;  and  therefore  they 
are  not  entitled  to  deep-water  frontage. 

5.  Plaintiffs  also  claim  title  by  adverse  possession  to  the  prop- 
erty in  dispute.  They  have  shown  no  color  of  title  to  any  of  it, 
and  therefore  such  claim  can  only  apply  to  so  much  of  the 
property  as  has  been  in  their  open,  notorious,  continuous  and 
exclusive  occupation  under  claim  of  right  for  the  period  of  10 
years.  Plaintiffs  have  been  in  such  possession  of  the  portion 
thereof  covered  by  the  old  platform  adjoining  their  building 
extending  north  13  feet,  5  inches,  and  the  full  widtli  of  the  lot. 
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viz.,  50  feet;  and  it  also  appears  that  the  building  extends  1 
foot  1  inch  north  of  the  north  line  of  the  property  described  in 
plaintiffs'  deed.  Therefore  the  decree  of  the  lower  court  is  re- 
versed, and  a  decree  will  be  entered  here  quieting  plaintiffs'  title 
to  that  lot  or  parcel  of  ground  bounded  as  follows:  Commenc- 
ing at  the  northwest  corner  of  the  property  conveyed  by  James 
Taylor  to  Bridget  Grant  by  deed  of  date,  November  15,  1886; 
thence  north  14  feet  6  inches ;  thence  east  50  feet ;  thence  south 
14  feet  6  inches;  thence  west  50  feet,  to  place  of  beginning — 
and  that  plaintiffs  have  no  interest  in  the  other  portions  of  the 
property  in  dispute ;  defendant  to  recover  its  costs  and  disburse- 
ments fn  this  court,  and  neither  party  to  recover  costs  in  the 
lower  court.  Modified. 


Decided  16  July,  1907. 

On  Motion  to  Modify  Award  of  Costs. 

Mr.  Justice  Eakix  delivered  the  opinion. 

6.  Petition  of  plaintiffs  to  modify  the  decree  as  to  costs.  In 
the  decision  of  this  case  this  court  decreed  costs  to  defendants 
on  this  appeal,  and  that  neither  party  should  recover  costs  in 
the  trial  court.  Plaintiffs'  counsel  now  urge,  in  view  of  the 
fact  that  by  the  final  decree  plaintiffs  are  adjudged  owners  of 
a  portion  of  the  property  which  was  the  subject  of  the  suit,  and 
their  title  thereto  was  quieted,  they  should  recover  their  costs 
in  the  trial  court;  and  we  concede  that  this  is  correct.  De- 
fendants, in  their  answer,  denied  plaintiffs'  right  to  any  of  the 
property,  and  set  up  title  and  right  of  possession  thereto  in 
themselves.  Thus  it  appears  that  plaintiffs  were  forced  to  bring 
this  suit  to  protect  their  title  and  possession  to  the  portion 
thereof  adjudged  to  them  by  this  court.  Therefore  the  decree 
will  be  modified  to  the  extent  that  defendants  shall  recover  costs 
upon  this  api)eal,  and  plaintiffs  shall  recover  against  the  de- 
fendants their  costs  and  disbursements  incurred  in  the  lower 
court.  Modified. 
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KRAMER  r.  WILSON. 

90  Pac.  183. 

Deed  as  a  Mortoagb — Effect  of  Evidence. 

1.  A  review  of  tlie  evidence  leads  to  the  conclusion  that  the  deed 
under  consideration  was  in  fact  a  mortsage  to  secure  advances  made  by 
the  grrantee. 

Effect  of  Mortgage  Deed — Parol  E^videncb. 

2.  A  deed  intended  as  a  security  will  be  treated  as  though  it  were  a 
mortfirasre  and  its  true  nature  may  be  shown  by  parol  evidence. 

Form  of  Decree  ox  Foreclosure  of  Security  Agreement. 

3.  In  view  of  Section  5339,  B.  &  C.  Comp.,  providinfir  that  no  mortgage 
shall  be  construed  as  implying  a  covenant  to  pay  the  sum  secured,  and, 
in  the  absence  of  suoh  a  covenant  or  other  instrument  to  secure  such  pay- 
ment, the  remedy  of  the  mortgagee  shall  be  confined  to  the  lands  men- 
tioned in  the  mortgage;  the  decree  foreclosing  a  deed  given  as  a  mort- 
gage should  direct  only  a  sale  of  the  property  and  an  application  of  the 
money  received  to  the  payment  of  the  costs  and  disbursements  and  the 
debt,  without  any  personal  or  deficiency  Judgment. ' 

From  Josephine:  Hiero  K.  Hanna,  Judge. 

Statement  by  Mr.  Commissioner  Slater. 

This  is  a  suit  by  Willis  Kramer  against  H.  L.  Wilson  and 
others  filed  as  an  answer  to  an  action  at  law  brought  by  Wilson 
against  Kramer. 

On  July  18,  1904,  W.  G.  Palmer  and  his  wife  conveyed  to 
plaintiff,  by  deed  absolute  in  form,  11  quartz  mining  claims  in 
Josephine  County,  together  with  a  mill  site  and  ditch  with 
water  rights.  The  consideration  expressed  in  the  deed  is  the 
sum  of  $30,000.  On  the  same  day,  and  as  a  part  of  the  same 
transaction,  plaintiff  executed  a  contract  note  in  favor  of  Palmer 
in  the  following  form : 

"$6,000.00.  Grants  Pass,  July  18,  1904. 

For  value  received,  I  promise  to  pay  to  W.  G.  Palmer,  or  to 
his  order,  the  sum  of  six  thousand  dollars,  lawful  money  of  the 
United  States  of  America,  payable  at  Grants  Pass,  Oregon,  in 
two  installments  of  $3,000  each,  as  follows :  $3,000  on  or  before 
one  year  from  date,  and  $3,000  on  or  before  eighteen^  months 
from  date,  with  interest  on  said  sums  after  maturity  at  the  rate 
of  eight  per  cent  per  annum. 

Provided,  nevertheless,  the  above  sums  of  money  are  under- 
stood and  agreed  to  be  payable  only  out  of  the  money  arising 
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from  the  sale  of  certain  mining  claims  and  property  this  day 
conveyed  (July  18,  1904)  by  W.  G.  Palmer  and  L.  B.  Palmer 
to  Willis  Kramer,  or  in  case  of  failure  to  consummate  the  sale 
of  said  mines  now  contemplated,  then  the  money  due  or  to 
liecome  due  hereon  to  be  collectible  only  out  of  the  proceeds  of 
the  sale  of  said  claims,  the  claims  herein  mentioned  being  a 
group  of  claims  and  water  rights  and  mill  site  described  in  said 
deed.  Willis  Kramer." 

A  short  time  prior  to  March  3,  1906,  Palmer  assigned  the  note 
to  H.  L.  Wilson,  who  on  that  day  began  an  action  against 
Kramer  to  recover  the  amount  of  the  note;  and  thereupon  the 
latter  filed  his  cross-complaint  in  equity,  alleging  in  effect  that 
prior  to  the  making  of  the  deed  he  was  the  owner  and  entitled 
to  a  conveyance  from  Palmer  and  wife  of  an  undivided  one-half 
interest  in  all  of  the  property  therein  described,  and  that,  the 
remaining  one-half  was  conveyed  to  him  as  security  for  $3,500 
which  he  claims  Palmer  owed  him  for  his  one-half  of  the  ex- 
penses of  operating  the  mine  prior  to  that  time,  and  to  secure 
the  payment  of  the  sum  of  $3,000  that  day  advanced  by  him  to 
Palmer  to  aid  the  latter  in  completing  a  contemplated  sale  of 
his  one-half  to  one  W.  H.  Stewart,  that  these  sums  were  to  be 
paid  him  out  of  the  proceeds  of  the  sale,  and  that  the  note  in 
question  was  given  by  him  to  Palmer  to  evidence  the  latter^s 
rights  and  interest  in  the  proceeds  of  the  mine,  after  receiving 
payment  of  his  own  claims.  He  prays  that  the  deed  be  declared 
to  be  a  mortgage  upon  Palmer's  interest  to  secure  these  amoimts, 
and  that  the  same  be  foreclosed  and  the  property  sold;  that  he  be 
paid  first  out  of  the  proceeds,  and  the  residue,  if  any,  be  paid  to 
Wilson;  and  that  the  actioij  at  law  be  enjoined  and  the  note 
ordered  canceled  and  delivered  up  to  plaintiff.  Palmer  and  wife 
were  made  defendants,  and  all  answered  jointly,  denying  that 
Palmer  w^as  indebted  to  Kramei*  in  any  amount  whatever,  or 
that  the  deed  was  intended  by  the  parties  to  be  a  mortgage;  but 
alleging  in  effect  that  the  deed  is  what  it  purports  to  be  upon 
its  face;  that  the  properties  mentioned  therein  were  sold  and 
conveyed  to  plaintiff  by  the  defendants.  Palmer  and  wife,  for 
the  agreed  price  of  $9,000,  of  which  sum  $3,000  was  paid  on  the 
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makingr  of  the  deed,  and  that  the  note  above  mentioned  was  for 
the  balance ;  that  a  reasonable  time  had  elapsed  since  the  date  of 
the  note  in  which  plaintiff  could  have  sold  the  mines.  A  per- 
sonal judgment  for  the  amount  of  the  note  is  demanded.  There 
was  a  decree  for  defendants  dismissing  the  suit,  from  which 
plaintiff  appeals.  Bevkbsed. 

For  appellant  there  was  a  brief  with  oral  arguments  by  Mr, 
George  ^Y.  Colvig,  Andrew  Murray  Crawford  and  William  P, 
Lord, 

For  respondents  there  was  a  brief  and  an  oral  argument  by 
Mr.  Robert  Glenn  Smith, 

Opinion  by  Mr.  Commissioner  Si^vter. 

It  is  admitted  by  the  defendants  in  their  brief  that  the  note 
is  nonnegotiable  in  character,  and  subject  to  any  defenses  in  the 
hands  of  Wilson,  the  assignee,  the  same  as  if  the  action  were  by 
Palmer,  the  payee.  The  plaintiff  and  defendant  W.  G.  Palmer 
on  July  18,  1904,  the  date  of  the  deed  and  contract,  were  the 
owners  in  common  of  11  quartz  claims,  each  owning  an  undivided 
half  thereof,  but  the  title  to  most  of  them  then  stood  in  the 
name  of  Palmer  and  his  wife.  Three  of  them,  in  the  first  in- 
stance, belonged  exclusively  to  Palmer,  who  had  agreed  to 
convey  a  one-half  interest  therein  to  Dr.  Moore  in  consideration 
of  the  latter  doing  certain  development  work  thereon.  This 
contract  Dr.  Moore  assigned  to  plaintiff,  who,  at  the  date  of  the 
deed  and  contract,  claimed  to  have  carried  out  fully  and  per- 
formed the  terms  thereof  and  to  be  entitled  to  a  conveyance  from 
Palmer  of  an  undivided  oixe-half  interest  therein,  which  claim 
the  testimony  clearly  shows  Palmer  then  conceded ;  but  plaintiff 
then  also  claimed  that  he  was  to  be  reimbursed  by  Palmer  the 
sum  of  $3,51)0,  as  one-half  of  his  expenditures  made  over  and 
above  the  requirements  of  the  Moore  contract  in  developing  and 
operating  the  mine.  This  latter  claim  Palmer  now  earnestly 
resists,  but  we  are  of  the  opinion  that  the  evidence  tends  strongly 
to  show  that  in  negotiations  for  the  sale  of  the  mine,  to  be  here- 
after mentioned.  Palmer  also  admitted  and  was  willing  to  allow 


386  Krahbr  v.  Wilson.  [49  Or. 

the  payment  to  plaintiff  of  that  amount  out  of  the  proceeds  of 
the  mine  when  sold.  Besides  the  three  claims  mentioned,  eight 
others  immediately  adjoining  were  located  by  Palmer  in  his 
and  his  wife's  names  and  in  the  name  of  plaintiff,  all  of  which 
it  was  understood  were  to  be  the  joint  property  of  plaintiff  and 
Palmer.  The  parties  had  failed  to  get  any  appreciable  returns 
from  the  mine.  Palmer  was  without  means  to  assist  further  in 
operating  or  developing  the  mine  or  to  m'ake  settlement  with 
plaintiff  for  the  past  expenses  claimed  by  him.  At  the  same 
time  Palmer  was  in  pressing  need  of  money  to  defray  his  family 
and  other  private  expenses.  For  this  reason,  he  desired  to  sell 
his  interest  in  the  mine,  but  plaintiff,  having  confidence  in  the 
ultimate  success  of  the  mine,  did  not  wish  to  part  with  his  in- 
terest, but  was  desirous  of  assisting  Palmer  in  making  a  sale 
of  his  interest  to  some  one  financially  able  to  assist  in  carrying 
on  the  development  of  the  mine.  This  was  the  admitted  situa- 
tion 9nd  condition  of  the  principals  immediately  prior  to  and 
at  the  time  of  the  making  of  the  note  in  question,  and  it  is  in 
the  light  afforded  by  this  situation  that  the  subsequent  acts  of 
the  parties  when  making  the  deed  and  note  are  to  be  inter- 
preted, and  the  intention  of  the  parties  ascertained. 

About  this  time  Stewart  sought  to  purchase  all  of  the  mines, 
but  Kramer,  not  desiring  to  sell,  offered  to  purchase  from  Pal- 
mer his  one-half  of  all  the  claims  and  water  rights  appurtenant 
thereto,  and  negotiations  to  that  end  were  carried  on  between 
him  and  Palmer.  On  July  17,  1904,  at  Myrtle  Creek,  Douglas 
County,  they  agreed  on  the  sum  of  $12,500  as  the  price  of  the 
property,  but  were  not  able  to  conclude  their  bargain  as  to  the 
times  of  payment.  Stewart  offered  to  pay  $3,000  in  30  days, 
$3,000  in  12  months,  and  $6,500  in  18  months,  of  which  last 
payment  $3,500  was  to  reimburse  the  plaintiff  for  the  excess 
of  his  share  claimed  by  him  of  Palmer  in  the  development  of 
the  mine.  But  Palmer  wanted  $3,000  cash  in  hand  or  paid 
down  on  the  conveyance  of  his  interest,  as  hi^  needs  were  press- 
ing, and  he  could  not  well  afford  to  wait  30  days  for  the  first 
payment.    It  seems  that  Stewart  was  not  prepared  to  meet  this 
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deentnd^  bat  assured  the  partieB,  Kramer  being  among  them^  that 
he  coold  make  arrangemeiitB  to  make  the  first  payment  in  3G 
dayB>  and  this  was  the  best  he  could  do  in  the  premises^  whidi 
necessarily  prevented  the  direct  consummaticm  of  the  sale  by  the 
parties  themselves^  and^  if  brought  eixmi  at  all^  must  be  acoom- 
plished  through  some  other  means  or  by  the  aid  of  same  other 
party.  And  here  is  where  the  differenees  b^ween  the  parties 
arose.  Palmer  contends  that  he  brcrfce  off  negotiations  with  Stew- 
ait»  and  then  sold  to  plaintiff  his  interest  for  99^000^  of  which 
$3^000  was  paid  at  the  time  and  the  note  given  for  the  balance^ 
whik  the  latter  claims  that^  to  prev^it  the  sale  to  Stewart  from 
cntiiefy  failings  he^  at  Palmer's  request^  ^^took  up  the  deal/'  ad- 
yanoed  to  him  the  much  needed  first  peym^it  of  $3^000,  and 
gave  hjtm  the  note  or  contract  sued  on;  that  at  the  same  time 
PahneF  and  his  wife  conveyed  to  plaintiff  the  whole  of  the  min- 
ing propeij^y,  one*half  of  which  he  was  previously  entitled  to, 
and  the  other  one-half  to  be  sold  to  Stewart  for  the  benefit  of 
Palmer,  and  to  pay  himself  the  $3,000  advanced  and  the  $3,600 
daimed  hy  him  of  Palmer. 

It  will  be  observed  that  the  deed  and  the  note  were  executed 
on  the  same  day  and  constitute  the  written  part  of  the  transac- 
tion, and  must  be  construed  together,  taken  in  connection  with 
all  the  factS;,  incidents  and  circumetaitt»s  whidi  led  to  their 
execution,  in  order  to  determine  the  intuitions  of  the  parties 
which  must  control.  The  deed  is  absolute  in  form,  but  plain- 
tiff claims  that  it  is  a  mortgage.  '^The  course  of  decisions  in  this 
class  of  cases,^'  says  Abhbubn>  J.,  in  Stutz  v.  Desehberg,  28  Ohio 
St.  371,  378,  ^'indicates  that  courts  are  vigilant  to  discover 
whether  a  condition  of  defeasance  in  law  or  fact  attaches  to 
the  deed  absolute  in  form.  To  this  end  they  scrutinize  the  prior 
pecuniary  relations  of  the  parties,  each  toward  the  other,  c<»ir 
temporaneous  acts  bearing  on  the  question,  all  after  acts  and 
adnissBons  of  the  parties  that  are  competent  to  be  considered 
as  evidence  in  relation  to  the  transaction,  any  material  inade- 
quacy of  consideration,  and  the  terms  of  any  written  agree- 
ment entered  into  by  the  parties.'*  Looking  at  the  instm- 
40  Dm. —  0 
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ments,  the  deed,  and  the  note^  they  appear  to  be  inconaigtent 
with  any  intention  of  a  sale  as  between  Palmer  and  Kramer; 
at  least  they  strongly  support  plaintiff's  theory  of  a  mortgage, 
as  well  as  refute  defendant's  theory  of  a  sale.  An  actual  sale 
is  the  transfer  of  property  from  one  person  to  another^  and 
includes  the  actual  and  complete  transfer  of  the  title.  A  con- 
ditional sale  of  land  is  a  purchase  for  a  price  paid  or  to  be 
paid,  to  become  absolute  in  the  purchaser  on  the  occurrence  of 
a  particular  event,  or  it  is  a  purchase  accompanied  by  an  agree- 
ment to  resell  to  the  grantor  in  a  given  time  for  a  given  price. 
While  the  deed  in  form  is  an  absolute  conveyance,  yet  the  note, 
which  is  a  part  of  the  same  transaction,  contains  a  proviso  to 
the  effect  that  it  is  understood  and  agreed  between  Palmer  and 
Kramer  that  the  sum  of  money  mentioned  therein  is  payable 
only  out  of  money  arising  from  the  sale  of  the  property  con- 
veyed by  the  deed  "or,  in  case  of  failure  to  conaujnmate  the 
sale  of  said  mines  now  contemplated,  then  the  money  to  be  col- 
lectible only  out  of  the  proceeds  of  the  sale  of  said  claims.'* 

The  conditional  words  of  the  note  clearly  indicate  that  there 
were  then  negotiations  for  a  sale  of  the  property  other  than  be- 
tween Kramer  and  Palmer,  and,  if  consummated,  the  property 
was  to  be  conveyed  to  the  purchaser,  not  named  in  the  note,  but 
clearly  "understood  and  agreed"  upon  by  Palmer  and  Kramer, 
and  therefore  identified  and  known.  This  "sale  now  contem- 
plated," if  "consummated,"  was  to  have  the  effect  of  taking  the 
title  out  of  Kramer  and  transferring  it  to  the  purchaser.  This 
is  inconsistent  with  the  deed  to  Kramer,  if  construed  as  trans- 
ferring the  title  absolutely  to  him.  If  a  sale  had  been  made  to 
Kramer,  he  would  have  absolute  dominion  over  it,  with  power 
to  retain  it  or  to  dispose  of  it  as  he  might  see  fit.  No  other 
person  could  sell  the  property,  nor  could  any  sale  previously 
contracted  to  be  made  of  the  property  by  its  owner  take  the  title 
away  from  him.  This  indicates  that  Kramer  was  not  holding 
the  title  as  owner,  but  in  some  other  capacity  not  disclosed  by 
the  note,  and  presumably  not  inconsistent  with  his  conveying 
the  property  for  the  owner  to  some  other  person  according  to 
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an  agreement  between  them.  But,  in  case  that  sale  is  not  '^con- 
summated/^  the  condition  provides  that  the  amount  of  money 
named  is  "only  to  be  collectible  out  of  the  proceeds  of  the  sale 
of  said  claims."  If  the  sale  contemplated  failed  by  default 
of  the  purchaser^  then  another  purchaser  was  to  be  sought,  and, 
if  a  sale  was  made,  the  same  result  as  to  payment  applies  in  the 
last  as  in  the  first  case.  Now,  as  a  sale  of  the  property  is  con- 
templated by  the  note  for  its  payment,  and  one  already  bar- 
gained for  at  the  date  of  its  execution  and  of  the  deed,  and,  in 
case  of  failure  to  complete  it,  then  provision  being  made  for  an- 
other sale  to  have  the  same  purpose,  which  would  be  after  the 
execution  of  the  note  and  deed,  affords  very  strong,  if  not  con- 
clusive^ proof  that  the  deed  to  Kramer  was  not  absolute,  nor 
intended  to  be  so  by  the  parties  to  it,  but  that  Kramer  was  to 
hold  the  title  to  serve  some  other  purpose,  understood  by  him 
and  Palmer  and  not  disclosed  on  the  face  of  the  note  and  re- 
quiring extraneous  evidence  to  explain. 

1.  Becurring  now  to  the  testimony,  and  applying  it  to  the 
wording  of  these  instruments,  as  explained  and  discussed,  to  as- 
certain the  real  nature  of  the  transaction,  we  find  that  on  the 
day  previous  to  the  day  on  which  the  note  and  deed  were  made 
Palmer  was  negotiating  with  Stewart  for  the  sale  of  his  one- 
half  of  the  mining  property  described  in  the  deed.  Kramer  was 
present,  and  was  assisting  in  furthering  the  negotiations,  as  it 
was  to  his  interest  to  do  so.  The  parties  agreed  upon  the  price, 
which  was  to  be  $12,500.  Stewart  offered  to  pay  $3,000  in  30 
days,  $3,000  in  one  year,  and  $6,500  in  18  months,  and  out  of 
this  last  payment  Kramer  was  to  be  paid  $3,500  on  account  of 
his  expenditures  in  the  development  of  the  mine.  All  this  was 
satisfactory  to  Palmer,  except  he  wanted  the  first  payment  to  be 
cash  in  hand  to  meet  his  pressing  personal  needs,  which,  it 
seems,  Stewart  was  not  able  to  furnish.  Stewart  went  so  far  as 
to  examine  the  title  to  the  property,  and,  finding  the  interests 
unequally  divided  between  Kramer  and  Palmer,  and  a  part  in 
the  name  of  Palmer^s  wife,  he  told  them  they  must  straighten 
out  the  title  between  themselves  before  he  could  proceed  with 
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the  sale;  but  he  wts  expecting  to  complete  the  arrangement  and 
ppcfide  the  money  at  the  time  he  named  for  the  first  payment, 
mid  evidently  Kramer  and  Palmer  so  understood.  Palmer  swears 
he  told  Stewart  the  trade  waft  off,  and  that  he  then  sold  to 
Kramer  for  $9,000.  But  the  terms  of  the  note  appear  to  con- 
tradict him  on  this  point,  for  it  speaks  of  a  sale  then  eontem- 
pktedy  and  no  other  contemplated  sale  is  mentioned  in  the  rec- 
ord than  the  one  to  Stewart.  Nor  does  it  appear  to  be  reasaiuir 
Ue  that. Palmer  would  break  off  a  prospective  sale  at  a  price  of 
$12,500  and  immediately  resell  to  Kramer  for  $9,000.  Tlie 
former  makes  no  explanation  why  he  reduced  the  price  by  that 
amount.  Kramer  denies  that  he  bought  the  property  or  had  any 
inlention  to  buy,  but  he  says  that  he  left  Stewart  and  Palmer 
talking  together  about  the  matter  and  went  to  his  flouring  mill ; 
that  a  short  time  afterwards  Palmer  came  to  the  mill  and  told 
him  the  differences  between  himself  and  Stewart,  which  wctc 
preventing  the  consummation  of  the  sale,  and  asked  Kramer  **to 
take  up  the  deal"  with  Stewart,  as  he  (Kramer)  could  do  better. 
Kramer  agreed  to  do  this,  and  the  parties  on  the  next  day  went 
to  Qrants  Pass  to  conclude  the  arrangement.  He  also  swears 
that  at  Palmer's  request  he  advanced  him  $8,000,  the  amount  of 
the  expected  first  payment  from  Stewart,  depending  upon  this 
sale  for  his  reimbursement  of  this  money  as  well  as  for  his 
former  advances,  amounting  to  $3,500,  and  that  he  gave  to 
Palmer  the  contract  note  mentioned  in  the  pleadings  as  an  evi- 
denee  of  Palmer^s  remaining  interest  in  the  expected  purchase 
price  of  the  mine,  and  took  the  deed  to  the  property  to  secure  a 
title  to  his  one-half  and  to  secure  the  repayment  of  these  amounts 
out  of  Palmer's  one-half.  This  explanation  is  consistent  with 
the  terms  of  the  note.  After  a  careful  examination  of  all  the 
testimony  in  the  case,  this  appears  to  us  to  have  been  the  pur^ 
pose  and  intention  of  the  parties  in  executing  these  instruments. 
2.  The  equitable  rule  to  be  applied  is  that,  when  title  to  prop- 
erty is  taken  as  security  for  indebtedness,  loans  or  advances,  a 
court  of  equity  will  declare  the  title  to  be  held  as  a  security, 
and  the  instrument,  even  though  in  the  form  of  an  absolute 
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deed,  to  be  a  mortgage^  and  in  default  of  payment  will  f oredoBe 
the  same  as  though  it  had  been  in  form  a  mortgage  in  the  first 
instance;  and  parol  evidence  is  admissible  to  show  that  such  deed 
or  conveyance,  although  on  its  face  purporting  to  be  a  deed,  is 
in  reality  a  mortgage,  and  the  title  held  as  security :  Hurford  v. 
Hamed,  6  Or.  362,  363;  Stephens  v.  Allen,  11  Or.  188  (3  Pac. 
168)  ;  Swegle  v.  Belle,  20  Or.  323  (26  Pac.  633) ;  Adair  v.  Adair, 
22  Or.  115  (29  Pac.  193) ;  Lovejoy  v.  Chapman,  23  Or.  571 
{32  Pac.  687).  To  determine  whether  an  instrument  in  form 
of  a  deed  is  in  fact  a  mortgage^  the  test  is  the  existence  or  non- 
existence of  a  debt  at  the  making  of  the  instrument;  and,  if 
there  was,  did  the  making  of  the  instrument  eirtinguish  the  debt 
after  the  execution  of  the  instrument  or  instruments?  20  Am. 
&  Eng.  Ency.  Law  (2  ed.),  940.  The  contention  is  that  the 
transaction  was  an  absolute  sale^  but  the  conditions  of  the  note, 
taken  in  connection  with  the  testimony  in  the  case  revealing 
the  circumstances  under  which  the  transaction  was  commenced 
and  executed,  preclude  the  idea  of  an  actual  sale.  Nor  was  there 
a  conditional  sale,  for  there  is  no  agreement  to  resell,  nor  an 
option  to  repurchase,  as  between  Kramer  and  Palmer,  for  a 
given  price  within  a  given  time.  Hence  we  cannot  but  conclude 
that  thf^  deed  was  intended  by  the  parties  as  a  mortgage  upon 
Palmer's  one-half  interest  to  secure  Kramer  for  his  claim  of 
$3,500,  which  was  to  be  paid  out  of  the  proceeds  of  the  sale  of 
the  mine  and  his  advances  of  $3,000  to  Palmer  at  the  time  of 
the  execution  of  the  instruments,  and  that  the  note  in  question 
was  to  be  paid  only  out  of  the  remainder  of  the  anticipated  pro- 
ceeds from  the  sale  of  the  mine.  Chancellor  Kent  says :  "The 
test  of  the  distinction  is  this :  If  the  relation  of  debtor  and  cred- 
itor remains,  and  a  debt  still  subsists^  it  is  a  mortgage;  but  if 
the  debt  be  extinguished  by  the  agreement  of  the  parties  *  * 
and  the  grantor  has  the  privilege  of  refunding,  if  he  pleases, 
by  a  given  time,  and  thereby  entitle  himself  to  a  reconveyance, 
it  is  a  conditional  sale" :  4  Kent's  Conim.  144,  note.  But  in  this 
ease  there  is  no  option  to  repurchase,  "no  privilege,  if  he  pleaaes, 
of  refunding,'^  but  an  obligation  to  liquidate  a  debt  existing 
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before  as  well  as  one  created  at  the  execution  of  the  inBtruments. 
The  liability  of  Palmer  for  them  remained^  ai)d  was  not  dis- 
charged^ as  the  evidence  plainly  discloses^  showing  that  the  rela- 
tion of  debtor  and  creditor  did  exist  and  continued^  which  brings 
the  case  squarely  within  the  test  applied. 

3.  By  Section  5339,  B.  &  C.  Comp.,  it  is  provided : 

"No  mortgage  shall  be  construed  as  implying  a  covenant  for 
the  payment  of  the  sum  thereby  to  be  secured;  and  when  there 
shall  be  no  express  covenant  for  such  payment  contained  in  the 
mortgage^  and  no  bond  or  other  separate  instrument  to  secure 
such  payment  shall  have  been  given,  the  remedies  of  the  mort- 
gagee shall  be  confined  to  the  lands  mentioned  in  the  mortgage.*' 

In  this  case,  there  being  no  bond  or  other  separate  instrument 
to  secure  the  payment  to  plaintiflE  of  the  advances  found  to  be 
due  him,  the  relief  granted  to  him  must  be  confined  to  declar- 
ing the  deed  to  be  a  mortgage  upon  Palmer's  undivided  one-half 
interest  in  the  property  described  in  the  deed  to  secure  the  pay- 
ment of  $6,500,  with  legal  interest  from  the  date  thereof,  and 
ordering  a  sale  of  the  property,  and  after  the  payment  of  the 
costs  and  expenses  of  sale,  and  of  the  amount  due  plaintiff,  the 
remainder,  if  any,  be  paid  to  defendant  Wilson  in  full  satisfac- 
tion and  payment  of  the  note  in  suit. 

The  decree  of  the  lower  court  should  be  reversed  and  one 
entered  here  in  accordance  herewith.  Reversed. 


Arffued  10  April,  decided  28  May,  1907. 
LAMBERT  v,  HOWABD. 

90  Pac.  160. 

Facts  Showing  a  Mortgaoeb  in  Possbsbion — Duty  of  Mortoaqor  to 
Pat  Mortoaob  Bbforb  Rbcoybrino  Pobbbbsion. 

1.  Plain tift  mortgased  the  property  in  controverpy  for  ita  fuU  value, 
and  soon  after  moved  from  the  state  without  paying  any  iMrtion  of  the 
mort^afire  debt.  She  thereafter  returned  and  occupied  the  premises  with 
the  mortgagee's  consent  for  a  short  time,  when  she  borrowed  more  money 
from  the  mortgagee  and  directed  him  to  take  possession  in  payment  of 
the  mortgage  and  the  money  so  borrowed,  which  he  did,  thereafter  paying 
taxes  on  the  property,  repairing  fences,  etc.,  and  subsequently  oonveying 
to  defendant.  Held,  that  the  mortgagee  and  defendant  were  mortgagees 
in  possession,  and  fhat  plaintiff,  the  mortgagor,  was  therefore  not  entitled 
to  recover  the  property  without  paying  the  mortgage. 
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Rights  op  MoBTQAoas  in  PoflSBBSioN. 

2.  Although  under  Section  •  336,  B.  ft  C.  Comp.,  a  mortgagee  cannot 
obtain  possession  of  the  mortsa«ed  land  by  any  lesral  proceeding  except 
a  foreclosure  and  sale,  yet,  once  he  has  iMssession  peaceably,  he  may  re- 
tain  it  against  the  mortgagor  until  the  mortgage  debt  has  been  paid. 

From  Douglas:  James  W.  Hamilton^  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  a  suit  by  Mary  J.  Lambert  against  Delia  Howard  to 
determine  an  adverse  claim  to  real  property.  The  plaintiff  al- 
leges that  the  land  in  controversy  is  unoccupied,  that  she  is 
owner  in  fee  thereof,  and  that  defendant  claims  some  estate  or 
interest  therein  adverse  to  her,  but  that  such  claim  is  without 
right  or  validity,  and  prays  that  defendant  be  required  to  set 
forth  the  nature  of  her  claim,  etc.  The  defendant  denies  each 
and  every  material  allegation  of  the  complaint,  and  for  an  affirm- 
ative defense,  alleges  that  on  June  14,  1892,  the  plaintiff,  being 
the  owner  of  the  premises  in  controversy,  mortgaged  the  same 
to  one  \Vm.  Irwin  to  secure  the  payment  of  the  sum  of  $223.50 
and  interest;  that  thereafter  plaintiff,  without  paying  any  part 
of  the  debt,  removed  from  the  state,  and,  before  doing  so,  directed 
Irwin  to  assume  possession  of  the  mortgaged  premises  in  pay- 
ment of  her  debt;  that  accordingly  Irwin  went  into  possession 
about  September  1,  1893,  and  so  continued,  under  a  claim  of 
ownership,  until  February  28,  1902,  when  he  sold  and  conveyed 
by  warranty  deed  to  defendant,  who  immediately  went  into  pos- 
session, claiming  to  be  the  owner,  and  has  ever  since  remained  in 
possession ;  that  plaintiff  has  not  been  seised  or  possessed  of  the 
property  for  more  than  10  years  prior  to  the  commencement  of 
this  suit.  The  answer  also  sets  up  title  through  an  alleged  sale 
for  delinquent  taxes,  but  as  such  title  is  not  relied  upon  by  the 
defendant  it  need  not  further  be  alluded  to.  The  averments  of 
the  answer  were  put  in  issue  by  the  reply,  and  a  trial  had,  result- 
ing in  a  decree  dismissing  the  suit  on  the  ground  that  defendant 
is  in  the  position  of  a  mortgagee  in  possession  and  entitled  to 
retain  such  possession  until  the  mortgage  debt  is  paid.  From 
this  decree  plaintiff  appeals.  Affirmed. 


144  Laucbbbt  v.  How-abd.  [49  Or. 

For  plaintiff  there  was  a  brief  over  ttie  names  of  John  Andrew 
Bwshanan  and  R.  W.  Marsi^rs,  with  an  ami  argument  by  Mr. 
Buchanan, 

For  defendant  there  was  a  brief  over  the  names  of  G,  L, 
Hamilton  and  James  Oorwin  FuUerton,  with  an  oral  argument 
by  Mr.  Fvilerton. 

Opinion  by  Mr.  Chtef  Justicte  Beak. 

1.  The  decree,  in  our  opinion,  must  be  affirmed.  On  the 
pleadings  and  evidence  the  plaintiff  has  no  standing  in  a  court 
of  equity  and  is  not  entitled  to  equitable  relief.  The  record 
discloses  that  in  1892  she  mortgaged  the  property  in  controversy 
to  Wm.  Irwin  for  its  full  value,  and  soon  thereafter,  without 
paying  the  mortgage  or  any  part  thereof,  removed  from  the 
state,  and  has  never  since  been  in  possession  of  the  premises  or 
exercised  any  dominion  or  control  over  them,  except  for  a  short 
time  during  the  year  1896,  when  she  occupied  them  by  the  con- 
sent of  Irwin.  The  property  was  of  but  little  value,  unpro- 
ductive and  practically  wild  land,  and  it  is  undisputed  that  in 
1893  Irwin  assumed  control  and  thereafter  exercised  actual 
dominion  over  it,  repaired  the  fences,  paid  the  taxes,  and  was 
the  reputed  owner  until  he  sold  and  conveyed  it  to  the  defendant 
in  1902.  The  plaintiff  claims  that  his  possession  was  without 
her  consent,  but  the  weight  of  the  testimony  and  the  entire  cir- 
cumstances of  the  case  are  against  her  on  that  point.  Irwin  tes- 
tified positively  and  unequivocally  that  just  before  she  left  she 
borrowed  of  him  $40,  and  directed  him  to  take  possession  of  the 
property  in  payment  of  the  mortgage  and  the  money  so  bor- 
rowed; and  all  his  subsequent  conduct  is  consistent  with  that 
theory.  It  is  true  the  property  was  in  possession  of  a  tenant 
when  plaintiff  left  the  state,  but  the  rent  was  to  be  paid  to  Irwin, 
and,  when  the  lease  expired,  the  tenant  contracted  with  Irwin 
for  a  renewal  thereof.  Irwin  never  actually  resided  upon  the 
property,  and  during  much  of  the  time  he  claimed  to  be  in  pos- 
session it  was  unoccupied,  but  he  had  continuous  dominion  over 
it,  manifested  by  sundry  acts  of  ownership,  as  renting  it  when  he 
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oMild  do  BO,  paying  the  taxes,  keeping  the  fences  in  repair  an5 
the  like.  This  was  sufficient  to  make  him  and  his  grantee  mort- 
gagees in  possession  {Cogtello  v.  Edson,  44  Minn.  135 :  46  N.  W. 
299;  ColemM  v.  BiUings,  89  111.  183;  Webber  v.  Clwrke,  74  Cal. 
11:  15  Pac.  431;  Ford  v.  WOeon,  35  Miss.  490:  72  Am.  Dec. 
1^7),  and  the  plaintiff  is  not  entitled  to  relief  in  equity  as 
against  them  without  first  doing  equity  herself  by  paying  the 
mortgage. 

2,  While  under  our  law  a  mortgagee  cannot  recover  possession 
of  the  mortgaged  premises  without  a  foreclosure  and  sale  accord- 
ing to  law  (B.  &  C.  Comp.  §  336),  yet,  if  he  obtains  possession 
after  condition  broken,  either  by  the  assent  of  the  mortgagor  or 
by  means  of  legal  proceedings,  he  and  his  grantees  may  retain 
such  possession  as  against  the  mortgagor  until  the  amount  due 
on  the  mortgage  has  been  paid:  Roberts  v.  Sutherlin,  4  Or.  219; 
Cooke  V.  Cooper,  18  Or.  142  (22  Pac.  946:  7  L.  R.  A.  273: 
17  Am.  St  Hep,  709). 

Decree  affirmed.  Affirmed. 


Argued  28  March,  deci&ed  2i  May,  1907. 
MULTNOBCAH  OOXJNTT  v.  POBTIJOn)  ORAOKEB  00. 

90  Pac  166. 

TAXBB ^MSTHOD    RlQUIRBD   TO    Ck>I«LBCT — JURISDICTION    OF    EqUITT. 

1.  The  method  of  collecting  taxes  prescribed  by  statute  is  the  one  that 
must  be  iMirsued  by  the  public  authorities  for  that  purpose. 

Where  a  statute  requires  the  tax  collector  to  return  to  the  office  of  the 
county  clerk  a  roll  showing  the  uncollected  taxes  and  directs  that  the 
clerk  make  therefrom  a  delinquent  roll  with  a  warrant  to  the  tax  collector 
to  eoUect  the  sums  thereon  stated  from  the  persons  against  whom  they 
are  assessed,  the  record  thus  provided  for  is  exclusive,  and  the  fact  that 
extraneous  memoranda  or  notations  to  the  effect  that  the  taxes  have 
been  remitted  are  allowed  to  be  made  on  the  record  by  strangers  affords 
no  reason  why  the  clerk  should  not  issue  the  delinquent  warrant  or  the 
sheriff  enforce  it  as  directed,  and  a  court  of  equity  should  not  undertake 
to  canoel  such  notations,  for  they  are  obviously  void  as  they  appear. 

PowiR  OF  Court  to  Vacate  Void  Ordkr  or  Judombnt. 

2.  Courts  of  record  have  ample  power  to  correct  untrue  statements  in 
their  records,  and  to  vacate  void  orders  and  Judgments,  whenever  the  mat- 
ters are  brought  to  their  attention. 

Jurisdiction  of  E«guiTT — Rbmsdt  at  Law — ^Monbt  Judombnt. 

3.  The  rule  that  equity  will  retain  control  of  a  case  and  do  full  Justice 
between  the  parties,  even  to  a  money  Judgment,  after  it  has  acquired  juris- 
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diction  on  an  equitable  ground,  cannot  be  invoked  in  a  case  where  all  tlie 
equitable  ffrounds  have  failed — there  the  only  questlonB  before  the  oourt 
are  legal  and  the  law  courts  afford  an  adequate  remedy. 

In  a  suit  to  cancel  alleged  fraudulent  entries  on  public  records  and 
to  recover  the  amount  of  a  tax  which  purported  to  be  cancelled  by  such 
entries,  the  decree  granting  all  the  relief  asked  cannot  be  sustained  as 
to  the  Judgment  for  the  tax  where  it  appears  that  all  the  entries  are  eltlier 
void  on  their  face  or  have  already  been  set  aside  by  the  court  haylngr 
control  of  the  records,  for  the  statutes  afford  sufflolent  means  of  collect- 
ing the  tax  without  the  intervention  of  a  court  of  equity. 

From  Multnomah :  John  B.  Clbland^  Judge. 

This  is  a  suit  by  Multnomah  County  againat  the  Portland 
Cracker  Company.  Defendant  is  a  corporation,  and  in  1897 
was  the  owner  of  personal  property  in  Multnomah  County,  on 
which  for  that  year  a  tax  amounting  to  $884  was  assessed  and 
levied.  The  tax  roll  which  exhibited  this  tax  was  placed  in  the 
hands  of  the  sheriff  for  collection  of  the  taxes  as  required  by 
law.  The  defendant  failed  to  pay  its  tax,  and  the  same  became 
delinquent  and  was  so  returned  by  the  sheriff.  In  April,  1901, 
the  tax  still  being  delinquent  and  no  attempt  to  collect  it  having 
been  made,  the  defendant  sought  to  make  a  settlement  with  the 
county,  being  persuaded  thereto  by  one  Stimson,  a  deputy  in 
the  county  clerk^s  office,  to  whom  defendant  paid  $250  for  that 
purpose.  Stimson  converted  the  money  to  hia  own  use,  and 
fraudulently  made  an  entry  upon  the  tax  records,  purporting  to 
show  that  this  tax  had  been  canceled  by  order  of  the  county  com- 
missioners ;  and,  without  the  knowledge  of  plaintiff,  fraudulently 
interpolated  in  the  commissioners'  journal,  under  date  of  June 
13,  1900,  a  fictitious  and  forged  entry  as  follows: 

"At  this  time  it  is  ordered  by  the  board  that  the  aasessment  of 
personal  property  of  the  Portland  Cracker  Co.  for  1897  be  and 
hereby  is  canceled.'' 

After  stating  the  foregoing  facts,  plaintiff  alleges  in  effect 
that  Stimson  had  no  authority  to  make  either  of  such  entries 
or  to  compromise  any  tax;  that  on  August  7,  1903,  the  county 
court  sitting  at  regular  term  for  the  transaction  of  county  busi- 
ness set  aside  and  annulled  the  false  entry  made  in  its  journal, 
because  it  was  made  without  consideration  and  was  illegal;  and 
that  nevertheless,  by  reason  of  the  fictitious,  fraudulent  and 
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forged  entry  in  the  commissioners'  journal  and  the  false  entry 
in  the  tax  roU^  plaintiff  is  unable  to  collect  its  tax  against  de- 
fendant in  the  manner  provided  by  law.  A  decree  wa£.  asked 
annulling  these  entries,  and  for  a  personal  judgment  for  the 
amount  of  the  tax.  Defendant  answered,  admitting  its  incor- 
poration, the  legality  of  the  tax,  its  nonpayment,  and  that  it 
became  delinquent  in  1898  and  was  so  returned  by  the  sheriff, 
but  denied  all  other  allegations.  A  trial  was  had,  resulting  in 
findings  to  the  effect  that  the  facts  stated  in  the  complaint  were . 
true;  and,  based  thereon,  a  decree  was  entered  declaring  the  en- 
tries on  the  tax  roll  and  on  the  commissioners'  journal  to  be 
void,  and  canceled  the  same,  and  awarding  personal  judgment 
against  defendant  for  the  amount  of  the  tax,  from  which  defend- 
ant appeals.  Betvebsed. 

For  appellant  there  were  oral  arguments  by  Mr.  William  David 
Fenton  and  Mr.  Bufm  AlherUis  Leiier,  with  a  brief  to  this  effect. 

I.  The  statutes  of  the  state  relating  to  the  collection  of  taxes 
afford  ample  means  for  collecting  what  is  due  to  the  different 
counties— Hill's  Ann  Laws,  §§  2744,  2768,  2794  (with  Laws 
1893,  p.  118),  2803-2834;  and  the  mode  so  provided  is  exclu- 
sive of  all  other  means  of  collection:  Crawford  County  v.  Lauh, 
110  Iowa,  355  (81  N.  W.  590) ;  Plymouth  County  v.  Moore, 
114  Iowa,  700  (87  N.  W.  662) ;  Johnston  v.  Louisville,  74  Ky. 
(11  Bush.)  527;  Cwrondelet  v.  Picot,  38  Mo.  125;  Staie  ex  rel. 
V.  Snyder,  139  Mo.  549  (41  S.  W.  216) ;  Camden  v.  Allen, 
26  N.  J.  Law,  399;  Freeholders  v.  Weymouth,  68  N.  J.  Law, 
652;  Brule  County  v.  King,  11  S.  Dak.  294  (77  N.  W.  107) ; 
Hanson  County  v.  Gray,  12  S.  Dak.  124  (80  N.  W.  175 :  76  Am. 
St.  Rep.  694) ;  Board  of  Education  v.  Old,  etc.  Co.  18  W.  Va. 
441;  State  v.  Baltimore  &  0.  R.  Co.  41  W.  Va.  81  (23  S.  E. 
677) ;  Pierce  County  v.  Merrill,  19  Wash.  175  (52  Pac.  854) ; 
State  V.  Southwestern  R.  Co.  70  Ga.  1;  Packard  v.  Tisdale, 
50  Maine,  376;  Crapo  v.  Stetson,  49  Mass.  (8  Met.)  393;  /^ayn.s- 
ford  V.  Phelps,  43  Mich.  342 ;  Faribault  v.  Misener,  20  Minn. 
396;  Richards  v.  County  Com'rs,  40  Neb.  45  (42  Am.  St.  Rep. 
650:  58  N.  W.  594) ;  Chamberlain  v.  Woolsey,  66  Neb.  141  (92 
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N.  W.  181);  dmnUsgioners  v.  Fmnif  (Neb.),  »9  N.  W.  271; 
Hibhard  v.  GtorJb,  56  N.  H.  155  (22  Am.  Bep.  432) ;  McHenry 
V.  Kidder  County,  8  N.  Dak.  417  (79  N.  W.  875)  ;  State  v. 
Pift^aa,  66  Miu.  426. 

II.  Taxes  are  not  debts  and  cannot  be  recovesed  by  snit  or 
aetiOTi:  State  v.  Baker  Couniy,  24  Or.  141,  145  (33  Pac.  530) ; 
Lane  Cemty  v.  Oreffon,  74  U.  S.  (7  Wall.)  71;  Crabiree  v. 
Madden,  54  Fed.  431;  Jack  v.  WeinneH,  115  111.  105  (56  Am. 
Bep.  129) ;  Loeber  v,  Leinm§er,  175  111.  484  (51  N.  E.  703) ; 
McKeesport  v.  Fidler,  147  Pa.  532;  Du  Biynon  v.  Brunswick, 
106  Ga.  325  (32  S.  E.  102) ;  Gallup  v.  Schmidt,  154  Ind.  215 
(56  N.  E.  443). 

III.  Where  a  statutory  remedy  is  provided,  it  must  be  fol- 
lowed and  an  action  at  law  to  recover  the  tax  cannot  be  substi- 
tuted for  it:  Ma4Tfe  v.  Digys,  98  Va.  749  (51  L.  R.  A.  902) ; 
Baldwin  v.  Hewitt,  88  Ky.  673;  Louisville  Water  Go,  v.  Com- 
monwealth, 89  Ky.  244;  Detroit  v.  Jepp,  52  Mich.  458;  Com- 
missioners v.  Bank,  48  Kan.  561  (30  Pac.  22) ;  Hanson  County 
V.  Cray,  12  S.  Dak.  124  (80  N.  W.  175:  76  Am.  St.  Rep.  594) ; 
Crisman  v.  Reich,  2  Utah,  111. 

Not  can  a  suit  in  equity  be  maintained  under  such  circum- 
stances: Pierce  County  v.  Merrill,  19  Wash.  175  (52  Pac.  854) ; 
Montezuma  Water  Supply  Co.  v.  Bell,  20  Colo.  175  (36  Pac. 
1102) ;  Finnigan  v.  Femandina,  15  Fla.  379  (21  Am.  Rep. 
292) ;  Commissioners  v.  Murphy,  107  K  Car.  36  (12  S.  E.  122) ; 
People  V.  Biggins,  96  III.  485.  Sometimea  an  action  is  provided 
for  by  the  statute:  Shearer  v.  Citizens'  Bwnk,  129  Iowa,  564 
(105  N.  W.  1025). 

IV.  The  remedy  provided  by  statute  is  the  normal  one  and 
should  be  exhausted  before  resorting  to  the  courts:  Commis- 
sioners V.  Murphy,  107  N.  Car.  36  (12  S.  E.  122);  State  v. 
Piazza,  66  Miss.  426,  430;  State  v.  Baltimore  &  0.  fi.  Co. 
41  W.  Va.  81  (23  S.  E.  677). 

For  respondent  there  were  oral  arguments  by  Mr,  John  Man^ 
ning,  District  Attorney,  and  Mr,  Charles  Henry  Carey,  with  a 
brief  to  this  effect. 
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1.  Every  person  is  pvesiuned  to  know  the  nature  and  exient 
of  ti»  powers  of  public  officials  and  therefore  cannot  be  deemed 
to  have  been  deceived  or  misled  by  acta  done  without  legal  au- 
thority: 1  Beach,  Pub.  Coorp.  §§195,  202,  221,  241-243,  626 
and  €2B. 

2.  The  attempted  compromise  of  the  tax  by  the  deputy  county 
clerk  was  not  within  the  scope  of  I^is  authority  and  was  void: 
B.  ft  C.  Comp.  §  1098;  Title  III,  Chap.  12,  2  Hills'  Ann.  Laws, 
p.  1144,  et  seq. 

3.  The  county,  in  the  exercise  of  its  corporate  functions,  is 
endowed  with  sovereign  power,  without  limitation  or  restriction 
other  than  such  as  might  be  invoked  against  the  state:  Seion 
V.  Hoft,  M  Or.  266  (43  L.  R.  A.  634:  76  Am.  St.  Rep.  641: 
55P1W.  9a7). 

4.  The  right  of  the  state  to  maintain  a  suit  or  action  for  the 
enforcement  of  an  obligation  is  not  of  statutory  origin,  hut 
is  as  attribute  of  sovereignty,  and  the  fact  that  the  legislature 
has  provided  a  remedy  doea  not  prerent  the  ccnnity  (which  has 
the  same  power  that  the  state  has)  from  exercising  this  inherent 
pow«r:  Ddlar  Sew.  Bank  v.  Untied  States,  86  U.  S.  (19  Wail.) 
227;  State  v.  Georgia  County,  112  N.  Car.  34  (17  S.  K  10: 
19  L.  R.  A.  485) ;  People  v.  Seymour,  16  Cal.  332-344. 

5.  Under  Section  2518,  B.  &  C.  Comp.,  the  county  may  main- 
tain a  Buit  for  the  correction  of  its  records,  and,  under  the  gen- 
eral principles  of  equity,  when  the  court  has  acquired  jurisdic- 
tion for  one  purpose,  it  will  retain  jurisdiction  for  all  purposes : 
Pomeroy,  Eq.  Juris.  (3  ed.),  §§  181  and  231-242. 

Opinion  by  Mr.  Commissioner  Slater. 

The  facts  as  found  by  the  lower  court  are  not  challenged  hy 
counsel  for  defendant,  but  they  contend  that,  as  a  matter  of  law, 
the  facts  alleged  and  found  are  not  sufficient  to  support  the 
decree,  and  we  are  of  the  opinion  that  this  contention  is  correct. 
The  plaintiff  argues  in  support  of  the  jurisdiction  of  the  court 
that  this  suit  was  brought  primarily,  not  to  collect  a  tax,  but 
to  cancel  a  false  record  which  prevented  it  from  collecting  the 
tax  through  the  statutory  method,  and  that  the  additional  relief 
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sought  is  ancillary  to  the  main  or  primary  purpose  of  the  suit 
on  the  familiar  principle  that,  when  equily  takes  cognizance  of 
a  case  for  any  purpose,  it  will  administer  complete  relief  be- 
tween the  parties;  but,  in  our  opinion,  if  the  primary  jurisdic- 
tion contended  for  fails,  the  ancillary  relief  sought  must  neces- 
sarily be  denied. 

1.  It  is  a  familiar  and  well-established  rule  that  a  court  of 
equity  will  not  exercise  its  jurisdiction  when  the  instrument  or 
record  sought  to  be  canceled  is  void  upon  its  face:  4  Pomeroy, 
Equity  (3  ed.),  §§  1377,  1399.  The  entry  made  by  Stimson  on 
the  delinquent  tax  roll  consisted  of  these  words,  ^'Canceled  Order 
Board  Co.  Coramrs.,"  written  at  the  end  of  the  line  on  which 
defendant's  name  and  the  amount  and  details  of  its  tax  were 
written,  and  under  the  heading  '^By  whom  paid."  The  precise 
time  this  was  written  thereon  is  not  disclosed,  but  it  is  certain 
that  it  was  after  the  delinquent  roll  was  delivered  by  the  sheriff 
to  the  clerk  and  while  in  the  latter^s  official  custody.  The  delin- 
quent tax  roll  is  a  public  record,  comprising  a  statement  of  taxes 
remaining  unpaid,  to  be  made  by  the  sheriff  according  to  the  re- 
quirements of  Section  2809,  HilFs  Ann.  Laws  1892,  then  in 
force,  and  to  be  by  him  delivered  to  the  county  court.  The 
statute  particularly  describes  what  information  it  shall  contain. 
When  made  and  delivered  it  is  a  complete  public  record,  and  no 
power  or  authority  is  vested  by  statute  in  any  person  or  tribunal 
to  make  any  changes  therein  or  add  anything  thereto:  Bumess 
V.  Mvltnomah  Comity,  37  Or.  460  (60  Pac.  1005).  Whatever 
the  county  court  may  lawfully  order  done  in  respect  to  taxes 
due  from  a  taxpayer  should  be  entered  in  its  journal  required  by 
law  to  be  kept  for  that  purpose,  and  no  minute  or  memorandum 
thereof  made  elsewhere  without  any  authority  of  law  has  any 
legal  force  or  effect.  The  entry  in  question  was  not  of  the  char- 
acter of  any  of  the  items  required  by  Section  2809,  HilPs  Ann. 
Laws  1892,  to  be  entered  by  the  sheriff  in  the  delinquent  tax  roll, 
and  was  void  upon  its  face.  It  never  was  in  law  a  part  of  the 
delinquent  tax  roll  or,  at  the  utmost,  anything  more  than  a 
private  memorandum,  which  could  not  in  any  way  have  con- 
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trolled  or  affected  the  action  of  any  officer  of  the  county  in  per- 
forming his  official  duties  involved  in  the  collection  of  this  tax 
in  the  manner  required  by  law.  Section  2814,  Hill's  Ann.  Laws 
1892,  then  in  force,  required  the  county  clerk  to 

''Make  from  said  delinquent  tax  roll  a  true  and  correct  list 
of  the  taxes  returned  as  unpaid,  and  a  correct  description  of  the 
lands  or  town  lots,  if  the  same  can  be  made,  and  to  whom  such 
taxes  are  charged,  and  deliver  the  same  to  the  sheriff  of  the 
county,  with  a  warrant  attached  thereto,''  etc. 

It  will  be  observed  that  the  clerk  must  make  a  list  "of  the 
taxes  returned  as  unpaid"  by  the  sheriff.  He  could  not  do  less 
by  leaving  out  the  tax  of  one  or  more,  but  must  include  all.  At 
least  an  unauthorized  memorandum  made  upon  the  delinquent 
roll,  as  in  this  case,  could  not  stay  his  hand. 

2.  Nor  can  the  jurisdiction  of  a  court  of  equity  be  invoked 
to  cancel  of  record  the  admittedly  false  and  forged  entry  in  the 
commissioners'  journal  respecting  this  tax.  It  is  a  record  of  the 
official  acts  and  orders  of  the  county  court  when  transacting 
county  business,  and,  like  the  record  of  any  other  court,  is  sub- 
ject to  correction  and  amendment  by  that  court  within  the  sal- 
utary limitations  recognized  by  law.  ''A  judgment  void  upon 
its  face,"  says  Mr.  Justice  Wolvbrton,  in  White  v.  Ladd,  41  Or. 
324  (68  Pac.  739:  93  Am.  St.  Eep.  732),  "may  be  set  aside  or 
vacated  at  any  stage  of  the  proceedings,  or  at  any  time,  whether 
within  the  term  at  which  it  was  rendered  or  afterwards,  when 
the  attention  of  the  court  in  which  it  was  rendered  is  attracted 
to  it.  Such  a  judgment,  it  has  been  said,  'is  a  dead  limb  upon 
the  judicial  tree,  which  should  be  lopped  off.  *  *  It  can  bear 
n^  fruit  to  the  plaintiff,  but  it  is  a  constant  menace  to  the  de- 
fendant.' This  power  is  inherent  with  the  court,  and  will  be 
exercised,  even  at  its  own  suggestion,  for  the  preservation  of  its 
dignity,  the  protection  of  its  officers,  and  to  arrest  further  action 
which  can  serve  no  lawful  purpose,  and  the  most  effectual  method 
is  by  extirpation  of  the  judgment  itself  as  superfluous  and  vexa- 
tious: Evans  v.  Christian,  4  Or.  375;  Ladd  v.  Mason,  10  Or. 
SOS;  People  v.  Greene,  74  Cal.  400  (16  Pac.  197:  6  Am.  St.  Rep. 
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448) ;  Lee  v.  O'Shaughneesy,  ^0  Minn.  173  (Gil.  157) ;  Hansen 
V.  Wolcott,  19  Kan.  207/'  On  August  7,  1903,  and  neaiiy  six 
mouths  before  the  commencement  of  this  auit,  the  County  Court 
of  Multnomah  County,  sitting  for  the  transaction  of  county  buai- 
ness  at  a  regular  term  thereof,  made  an  order  setting  aside  and 
annulling  the  order  hereinbefore  mentioned.  The  action  of  the 
court  in  thus  purging  ita  record  of  the  forged  entry  was  within 
its  power,  and  there  was  nothing  left  upcm  the  record,  if  there 
ever  was  anything  thereon,  to  hinder  or  prevent  the  county 
officers  from  proceeding  according  to  the  statute  to  collect  this 
tax. 

3.  It  is  stated  in  the  complaint  that,  because  of  the  alleged 
fraudi^lent  entries,  the  plaintiff  cannot  collect  the  tax  in  the 
manner  provided  by  law,  implying  thai,  if  these  alleged  obstades 
were  removed,  the  tax  could  be  collected  in  the  uaual  manner; 
nor  is  there  any  other  fact  alleged  which  might  tend  to  establidi 
and  support  the  jurisdiction  of  a  court  of  equity  in  giving  its 
aid  to  collect  thia  tax.  The  rule  that  a  court  of  equity  obtaining 
jurisdiction  of  a  cause  for  one  purpose  will  retain  it  until  com- 
plete justice  ia  adminiatered  can  have  no  application  to  thia 
ease;  for,  the  jurisdiction  being  dependent  upon  the  alleged 
necessity  to  correct  a  record  which,  in  one  instanee,  was  not  a 
record  at  all  and  was  void  upon  its  face,  and,  in  the  other  in- 
stance, had  been  canceled  by  a  competent  court  before  the  G<Hn* 
mencement  of  this  suit,  the  court  waa  powerless  to  render  a 
money  judgment  for  the  amount  of  the  tax:  PJUpps  v.  Kellff, 
n  Or.  213  (6  Pac.  707) ;  Ming  Tue  v.  Goes  Bay  R.  Co,  24  Or. 
392  (33  Pac.  641) ;  Siemmer  v.  Sc&Hish  Ins.  Co.  33  Of.  66 
(49  Pac.  588,  53  Pac.  498);  Denny  v.  McCown,  34  Or.  47 
(54  Pac.  952). 

It  follows  that  the  decree  should  be  reversed  and  the  auit 
dismissed.  Hsvebsed. 
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Arffued  IS  January,  decided  12  February,  rehearlnir  denied  26  March,  1907. 

BAXTER  V.  STATE. 

88  Fac.  677,  89  Pac  369. 

INTOXIGATDVO    LiQUORS— <k>N81BnGTI0N    OF    LOCAL    OPTION    LAW    AS    TO 

Elections  in  an  Bntikb  County. 

1.  Section  10  of  the  local  option  law  of  1906  (Laws  1905,  pp.  41,  47), 
provldinsr  that  a  petition  for  an  election  In  any  county  shall  be  effective 
as  a  petition  for  an  election  In  each  individual  precinct  in  such  county, 
and  the  county  oonrt  shall  Issue  an  order  of  prohibition  for  each  and 
eveiy  precinct  in  the  county  votln^r  for  prohibition,  though  the  county  as  a 
whole  votes  tLgednat  prohibition,  means  that  the  vote  in  each  precinct, 
though  oast  in  an  election  throughout  the  county,  stands  as  a  vote  on 
the  liquor  question  In  that  precinct  without  regard  to  the  rest  of  the 
county,  as  well  as  a  part  of  the  vote  on  prohibition  in  the  county  at 
large,  and  Is  constitutional  and  valid. 

Intoxicating  Liquors — Crimes — Amendment  of  Citt  Charters. 

2.  The  local  option  act  of  1906,  where  it  provides  for  prohibiting  the 
selling  of  liquor  and  punishing  those  who  do  sell  in  violation  of  the  order 
of  the  county  court,  is  a  general  criminal  statute,  and  therefore  within 
the  exception  to  Section  2  of  Article  XI  of  the  Constitution  of  Oregon,  as 
amended  In  1906.  Since  that  amendment  cities,  though  having  the  right 
to  enact  and  amend  their  own  charters,  are  still  subject  to  the  prohibition 
order  of  the  county  court,  and  can  neither  enact  nor  amend  so  as  to 
escape  the  effect  of  such  an  order. 

Intoxicating  Liquors — ^Effect  of  Country  Vote  on  Sales  in  Cities. 

3.  A  vote  for  prohibition  in  any  subdivision  of  territory  provided  by 
statute  controls  throughout  that  entire  district,  regardless  of  the  bound- 
aries or  regulations  of  smaller  divisions  that  may  be  included  therein; 
for  instance,  a  prohibition  vote  In  a  precinct  that  includes  an  Incorporated 
town  Is  controlling  on  such  town. 

Intoxicating  Liquors — ^Effect  of  Vote  for  Prohibition  on  Charter 
Provisions  Authorizing  Issuance  of  Licenses. 

4.  The  effect  of  Section  12  of  the  local  option  law  of  1905,  providing 
that  if  the  election  goes  dry  no  election  on  that  subject  shall  be  held 
again  in  that  district  within  two  years,  is  simply  to  modify  the  charters 
of  cities  within  the  district  which  have  provisions  authorizing  the  licens- 
ing and  regulating  of  sales  of  liquor  so  long  as  the  dry  spell  continues.  It 
does  not  suspend  the  charters,  but  puts  a  limitation  for  an  indefinite 
period  on  certain  of  their  provisions. 

Intoxicating  Liquors — Construction  of  Local  Option  Act  Where 

Prohibition  Prevails  Wholly  or  Partially. 
.6^  Under  Section  8  of  the  local  option  law  (Laws  1906  c.  2,  pp.  41,  46), 
prescribing  the  form  of  ballot  for  a  local  option  election  for  an  entire 
county  as  well  as  for  subdivisions  thereof,  and  Section  10,  providing  that 
where  a  majority  of  the  votes  in  the  county  as  a  whole  or  in  any  sub- 
division thereof  are  for  prohlbi'tloh  the  court  shall  make  an  order  pro- 
hibiting the  sale  of  liquors  therein,  etc..  If  prohibition-  is  adopted  by  a 
49  Ob. 28 
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county  as  a  whole,  it  must  be  applied  to  the  entire  county  thou^rh  a  pre- 
cinct therein  voted  agralnst  prohibition,  and  if  prohibition  is  rejected  by 
a  county  as  a  whole,  still  it  must  be  applied  to  a  precinct  therein  adopting 
prohibition. 

From  Coos:  George  H.  Burnett,  Judge. 

George  E.  Baxter  was  convicted  before  a  justice  of  the  peace 
of  selling  liquor  without  a  license,  in  violation  of  the  local  op- 
tion law,  which  judgment  was  aflBrmed  by  the  circuit  court  on  a 
stipulation  of  facts,  from  which  defendant  appeals.  Prior  to  tlie 
June  election  of  1906,  a  petition  was  filed  with  the  county  clerk 
of  Coos  County  asking  that  the  question,  "Shall  intoxicating 
liquors  for  beverage  purposes  be  prohibited  in  said  county  as  a 
whole?"  be  submitted  to  the  voters  of  Coos  County,  Oregon,  at 
the  June  election  of  1906,  and  the  ballot  used  at  said  election 
submitted  the  question  to  the  voters  in  the  following  words,  viz. : 

"Vote  for  or  against  prohibition  of  the  sale  of  intoxicating 
liquors  for  beverage  purposes  for  the  entire  County  of  Coos.'* 

The  vote  upon  the  question  as  stated  in  the  ballot  gave  a 
majority  of  132  votes  in  the  county  against  prohibition;  but  in 
West  Coquille  Precinct,  in  which  the  appellant's  saloon  was  sit- 
uated, the  vote  on  that  question  as  stated  upon  the  ballot  gavt 
a  majority  of  12  votes  for  prohibition.  The  City  of  Coquille 
is  an  incorporated  city,  situated  in  West  Coquille  Precinct,  and 
said  precinct  contains  territory  and  voters  not  within  the  city. 
In  August,  1906,  after  the  general  election  of  June,  1906,  the 
City  of  Coquille,  by  a  vote  of  its  citizens  under  the  provisions 
of  Section  2  of  Article  XI  of  the  constitution,  as  amended  in 
June,  1906,  amended  Subdivision  7  of  Section  2  of  Article  IV 
of  its  charter,  thereby  authorizing  it  to  license  saloons,  and  the 
act  of  appellant  complained  of  wa6  by  authority  of  such  a  license 
in  said  city. 

The  case  was  submitted  on  briefs^  under  the  proviso  of  Rnle 
16 :  35  Or.  587,  600.  AjfiriaMBD. 

For  appellant  there  was  a  brief  over  the  names  of  Austin  8. 
Hammond  and  Sperry  &  Chase. 

For  the  State  there  was  a  brid  <Jv«r  the  namfe  of  O^or^  iti 
BrMWy  Dirtrict  AftteSdy'. 
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Mb.  Justice  Eakin  delivered  the  opinion  of  the  court. 

Two  principal  questions  are  involved  herein  on  this  appeal, 
viz.:  (1)  Where  the  question  of  prohibition  in  a  county  as  a 
whole  was  submitted  to  the  voters,  is  the  law  valid  and  consti- 
tutional wherein  it  authorizes  the  county  court  to  issue  an  order 
of  prohibition  for  a  precinct  in  the  county  so  voting  for  prohibi- 
tion, notwithstanding  the  county  as  a  whole  voted  against  pro- 
hibition? And  (2)  if  so,  does  Section  2  of  Article  XI  of  the 
constitution  as  amended  authorize  a  city  within  such  precinct 
to  so  amend  its  charter  as  to  avoid  the  prohibition  order  of  the 
county  court? 

1.  Section  10  of  the  local  option  law  (Laws  1905,  p.  47) 
provides,  among  other  things : 

'^A  petition  for  an  election  in  any  county  *  *  shall  be  consid- 
ered as  and  shall  have  the  effect  of  a  petition  for  an  election  in 
each  individual  precinct  in  such  county  *  *  and  the  county 
court  shall  issue  an  order  of  prohibition  for  each  and  every  pre- 
cinct in  the  county  voting  Tor  Prohibition/  notwithstanding  the 
county  as  a  whole  *  *  voted  ^Against  Prohibition.^  ^^ 

The  effect  of  this  language  i«  that  the  vote  in  each  precinct, 
even  on  a  vote  cast  for  the  county  as  a  whole,  shall  stand  as  an 
independent  vote  for  that  precinct  for  prohibition  therein,  as 
well  as  a  part  of  the  county  vote  on  prohibition  in  the  county  as 
a  whole.  In  Smith  v.  Patton,  20  Ky.  Law  Rep.  165  (45  S.  W. 
450),  it  was  objected  that  the  ballot  did  not  propound  to  the 
voter  the  question  whether  druggists  should  be  licensed  to  sell 
liquors  or  not,  and  the  court  holds  that  the  requirements  of  the 
statute  had  been  complied  with,  and  that  "the  voters  must  be 
presumed  to  have  known  what  they  were  voting  for.'*  And,  being 
a  provision  of  the  law  itself,  the  vote  is  deemed  to  be  cast  with 
reference  thereto,  as  though  mentioned  on  the  ballot  separately, 
and  is  presumed  to  be  in  contemplation  of  the  voter  when  he 
casts  his  vote.  The  law  is  valid  and  constitutional  in  authbrizing 
such  a  prohibition  order  by  the  county  court. 

2.  T?he  amendment  of  Sfection  2  of  Artidte  XI  df  the  donsti- 
tntioit,  fedbpted  in  Junfe,  ISifiSi  pIr'oviaeB : 
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"The  legal  voters  of  every  city  and  town  are  hereby  granted 
power  to  enact  and  amend  their  municipal  charter,  subject  to 
the  Constitution  and  criminal  laws  of  the  State  of  Oregon/' 

The  appellant  insists  that  by  this  amendment  the  city  can 
enact  or  so  amend  its  own  charter  as  to  exempt  the  city  from 
the  terms  of  the  local  option  law,  claiming  that  the  local  option 
law  does  not  create  a  crime  within  the  meaning  of  the  amend- 
ment. The  amendment  does  not  affect  the  right  of  the  legisla- 
ture or  of  the  people  by  the  initiative  to  enact  any  law  they 
deem  proper  affecting  the  criminal  laws  of  the  state,  and  changes 
therein  and  new  criminal  laws  will  apply  to  the  cities  regardless 
of  their  charters;  and  the  question  is  whether  the  local  option 
Jaw  is  a  criminal  law  within  the  meaning  of  this  amendment  to 
the  constitution.  For  the  purpose  of  this  decision  we  assume, 
without  deciding,  that  the  amendment  of  Section  2  of  Article 
XI  of  the  constitution  is  self-executing,  as  that  question  was 
not  raised  in  this  court.  Section  1228,  B.  &  C.  Comp.,  defines 
a  crime,  and  it  includes  both  felonies  and  misdemeanors,  and 
any  offense,  either  felony  or  misdemeanor,  defined  and  made 
punishable  by  general  statute,  is  one  to  which  the  municipal 
charters  are  subject.  In  Portland  v.  Erickson,  39  Or.  6  (62  Pac. 
753),  it  is  held  in  effect  that  where,  under  a  statute  or  ordi- 
nance, the  enforcement  of  which  is  provided  for  by  complaint 
and  warrant  and  where  the  punishment  provided  may  be  fine  or 
imprisonment,  or  imprisonment  aside  from  the  pecuniary  pen- 
alty, such  a  proceeding  is  so  far  criminal  in  its  nature,  and  a 
violation  of  the  statute  is  such  an  offense,  that  it  is  within  the 
terms  of  Sections  11  and  12  of  Article  I  of  the  constitution. 
And  the  only  additional  requisite,  under  Section  2  of  Ajticle  XI, 
is  that  it  be  a  general  law  of  the  state. 

But  the  appellant  insists  that  the  local  option  law  is  of  only 
local  operation,  and  not  general,  and  for  that  reason  cannot  be 
deemed  criminal  within,  the  meaning  of  the  constitution.  The 
law  purports  to  be  a  general  law  and  took  effect  upon  the  proc- 
lamation of  the  Governor,  and  only  Its  application  in  e  particular 
locality  is  made  to  depend  upon  the  vote  of  that  locality;  and 
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thus  it  is  a  uniform  law  throughout  the  state.  In  Elliott  on  the 
Elements  of  Municipal  Corporations,  §60,  referring  to  local 
option  laws,  it  is  said :  "If  the  law  is  complete  when  it  comes 
from  the  hands  of  the  legislature,  it  is  a  general  law  operative 
throughout  the  state.^^  To  the  same  effect  are  Siaie  v.  Pond, 
93  Mo.  606  (6  S.  W.  469),  and  Paid  v.  Gloucester  County, 
50  N".  J.  Law,  585,  607  (15  Atl.  272:  1  L.  E.  A.  86).  In 
Fouts  V.  Uood  River,  46  Or.  492  (81  Pac.  370:  1  L.  R.  A., 
N.  S.,  483),  it  is  held  that  "the  crime  of  misdemeanor  pre- 
scribed or  created  for  a  violation  of  the  prohibition  order  is 
alike  and  uniform  all  over  the  state."  And  it  is  clearly  a  general 
law  of  the  state,  and  comes  within  the  exception  in  the  amend- 
ment of  Section  2  of  Article  XI  of  the  constitution,  and  con- 
trols in  cities  in  which  it  is  made  applicable  by  vote. 

3.  The  appellant  also  insists  that,  the  precinct  being  larger 
than  the  city  limits,  a  few  country  votes  may  control  the  city 
on  the  question  of  prohibition,  and  thus  afifect  matters  of  taxa- 
tion within  the  city  by  depriving  it  of  a  business  that  might 
produce  large  revenue.  But  this  argument  has  no  greater  force 
in  the  case  of  a  precinct  than  in  the  case  of  a  county  as  a  whole. 
In  Smith  v.  Patton,  20  Ky.  Law  Rep.  165  (45  S.  W.  450), 
where  it  was  objected  that  the  City  of  Somerset  should  not  be 
bound  by  the  votes  of  the  county  outside  its  territorial  limits, 
the  court  holds  otherwise;  and  to  the  same  effect,  also,  are 
Cole  V.  Commonwealth,  101  Ky.  151  (39  S.  W.  1029) ;  Tatum  v. 
State  of  Georgia,  79  Ga.  176  (3  S.  E.  907),  and  Garrett  Blanks 
w  Mayor,  47  La.  Ann.  618  (17  South.  238).  And  the  state, 
a  county,  or  a  part  of  a  county,  may  prohibit  such  business 
within  its  territory,  and  a  city  has  no  ground  of  complaint. 

4.  It  is  also  claimed  by  the  appellant  that  the  applicati6n  of 
the  local  option  law  in  any  locality  is  a  suspension  of  the  city 
charter  relating  to  the  licensing  of  the  sale  of  intoxicating 
liquors,  in  violation  of  Section  2  of  Article  XI  of  the  constitu- 
tion; but  in  Sandys  v.  Williams,  46  Or.  327,  332  (80  Pac.  642), 
it  is  held  that  the  local  option  law  is  a  new  statute  relating  to 
intoxicating  liquors,  and  "was  not  intended  as  a  substitute  for 
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the  earlier  law,  but  only  as  a  modification  thereof  when  its  pro- 
visions become  applicable  to  a  specified  district/^  In  other  words, 
the  city  charter  and  the  local  option  law  must  be  read  together. 
Subdivision  7  of  Section  2  of  Article  IV  of  the  city  charter  now 
has  one  proviso,  viz.,  that  no  license  for  the  sale  of  spirituous 
liquors  shall  be  granted  by  the  common  council  for  a  less  sum 
than  $600  per  annum,  and  it  should  not  be  read  as  though  it 
had  another  proviso,  viz.,  that  no  license  for  the  sale  of  spiritu- 
ous, malt  or  vinous  liquors  for  beverage  purposes  shall  be  granted 
in  cases  where  an  order  of  prohibition  has  been  issued  for  that 
locality  by  the  county  court  pursuant  to  the  provisions  of  the 
local  option  law.  If  prohibition  is  not  adopted  in  that  locality 
or  precinct,  then  the  charter  controls  in  matters  of  licensing 
saloons,  and  if  prohibition  is  in  force  in  the  locality  under  the 
local  option  law,  then  no  license  can  issue  while  so  in  force.  By 
Section  12  of  the  local  option  law  it  is  provided  that,  if  the 
result  of  the  vote  in  any  precinct  is  for  prohibition,  no  election 
thereunder  shall  be  held  within  such  prohibited  district  (except 
as  to  the  county  as  a  whole)  before  the  first  Monday  in  June 
of  the  second  calendar  year  thereafter.  In  other  words,  that 
vote  is  final  in  the  territory  affected  thereby,  and  cannot  be 
changed,  except  by  another  election  under  the  local  option  law, 
and  this  constitutes  a  limitation  upon  the  city  charter  and  the 
powers  of  the  city  within  such  territory.  But,  say  the  court  in 
Sandys  v.  WilliamSj  "a  majority  vote  for  prohibition  *  *  under 
the  local  option  law  is  tantamount  to  a  remonstrance  against 
the  granting  of  a  license  by  the  county  court,  thereby  prevent- 
ing the  sale  of  intoxicating  liquors  in  any  precinct  in  the  desig- 
nated district  until  the  vote  has  been  regularly  changed  at  a 
subsequent  election,  so  as  to  be  against  prohibition.  *  *  The 
refusal  of  a  license  in  an  incorporated  town  or  city,  in  pursu- 
ance of  a  majority  vote  for  prohibition,  under  the  provisions  of 
the  local  option  law,  is  a  modification  of  the  prior  acts  generally 
applicable  to  municipal  corporations."  And  this  applies  equally 
to  charters  amended  under  Section  2  of  Article  XI  of  the  con- 
stitution, and  therefore  does  not  authorize  a  city  to  so  amend 
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its  charter  as  to  avoid  the  prohibition  of  the  county  court  au- 
thorized by  the  locaj  option  law. 

There  being  no  error  in  the  proceedings  of  the  lower  court, 
the  judgment  is  affirmed.  Affirmed. 


Decided  26  March,  1907. 

On  Motion  for  Rehearing. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

5.  Attorneys  for  the  plaintiff  have  filed  a  motion  for  a  re- 
hearing in  this  case,  claiming  that  contentions  of  the  plaintiff 
have  been  overlooked  by  the  court;  for  instance,  that  "the  local 
option  law  does  not,  as  it  stands,  authorize  a  county  court  to 
issue  an  order  of  prohibition  for  a  precinct  when  there  has  been 
no  separate  vote  upon  precinct  prohibition  and  the  county  as  a 
whole  has  voted  Vet.^'' 

Section  8  of  the  act  (Laws  1905,  pp.  41„  45)  provides  what 
the  ballot  shall  contain,  as  follows: 

"For  said  election  it  shall  be  the  duty  of  the  county  clerk 
or  the  proper  city  authority,  as  provided  in  Section  3  of  this 
act,  to  arrange  the  ballots  and  have  them  printed  in  substantially 
the  following  form: 

Ballot  for  —^ —  precinct, county  (date  of  election).  ' 

1.  Vote  for  or  against  prohibition  of  the  sale  of  intoxicating 

liquors  for  beverage  purposes,  for  entire  county  of  . 

Mark  X  between  number  and  answer  voted  for. 

12  For  Prohibition. 

13  Against  Prohibition. 

If  an  election  has  been  called  for  the  entire  county  and  for  no 
subdivisions  thereof,  then  this  form  shall  be  substantially  used 
for  each  precinct. 

2.  If  an  election  has  been  called  for  a  subdivision  or  subdi- 
visions as  well  as  for  the  entire  county,  then  the  words  'Vote  for 
or  against  prohibition  of  the  sale  of  intoxicating  liquors  for 
beverage  purposes  for  the  entire  county  of  and  for  sub- 
division of  county,  consisting  of  precincts  numbered   (or 

named)  ,'  shall  be  substituted  in  the  form  for  the  words, 

*Vote   for  or  against  prohibition  of   the  sale  of  intoxicating 
liquors  for  beverage  purposes  for  the  entire  county  of  , 
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for  those  precincts  situated  i^ithin  the  respective  subdivisions. 

3.  If  no  election  shall  have  been  called  for  the  entire  county 
and  only  for  subdivisions  thereof,  then  the  words  ^ote  for  or 
against  prohibition  of  the  sale  of  intoxicating  liquors  for  bev- 
erage purposes  for  subdivision  of county  consisting  of  pre- 
cincts numbered  (or  named)  /  shall  be  substituted  in  the 

form  for  the  words,  'Vote  for  or  against  prohibition  of  the  sale 
of  intoxicating  liquors  for  beverage  purposes  for  entire  county 
of  -- — /  for  the  precincts  within  the  respective  subdivisions. 

4.  If  no  election  shall  be  called  for  the  entire  county,  then 
for  those  precincts  desiring  to  vote  on  the  question  and  not  in- 
cluded in  any  subdivision,  the  words,  ^ote  for  or  against  pro- 
hibition of  the  sale  of  intoxicating  liquors  for  beverage  purposes 

for precinct  only  of county,*  shall  be  substituted  in 

the  form  for  the  words,  *Vote  for  or  against  prohibition  of  the 
sale  of  intoxicating  liquors  for  beverage  purposes  for  entire 
county  of /  " 

This  section  defines  and  prescribes  the  form  of  ballot,  and  no 
other  is  permissible.  The  clerk,  therefore,  cannot,  on  either  of 
the  first  two  forms,  arrange  for  a  separate  vote  as  to  an  indi- 
vidual precinct  contained  in  such  territory.  Where  the  ballot 
provides  for  a  vote  as  to  the  county  as  a  whole,  it  may  also,  as 
part  of  the  same  form  or  item,  provide  for  a  vote  as  to  a  sub- 
division of  the  county  composed  of  more  than  one  precinct,  but 
not.  as  to  a  separate  precinct,  and  in  such  a  case  only  one  answer 
or  vote  is  permissible  as  to  the  whole  question  *or  item.  For 
instance,  the  form  will  be: 

"Vote  for  or  against  prohibition  of  the  sale  of  intoxicating 
liquors  for  beverage  purposes  for  the  entire  County  of  Coos  and 
for  subdivision  of  Coos  County,  consisting  of  precincts  named 
West  Coquille  and  Bandon. 
Mark  X  between  number  and  answer  voted  for. 

12  For  Prohibition. 

13  Against  Prohibition." 

If  no  election  shall  have  been  called  for  the  entire  county  and 
only  for  a  subdivision  thereof,  the  form  of  ballot  cannot  provide 
for  a  separate  vote  as  to  a  particular  precinct  included  in  such 
subdivision  (but  provision  may  be  made  on  the  ballot  for  a  vote 
as  to  a  precinct  not  included  in  such  subdivision,  if  an  election 
has  been  ordered  for  such  precinct).    When  either  of  the  first 
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two  forms  of  ballot  is  used,  no  precinct  included  in  such  terri- 
tory can  have  a  separate  vote  upon  precinct  prohibition,  but  each 
precinct  in  its  own  territory  is  considered  as  though  named  on 
the  ballot,  and  one  vote  or  answer  applies  to  both  the  county 
and  the  precinct,  as  is  expressly  the  case  under  the  second  form 
of  ballot  for  the  county  and  a  subdivision.  This  is  clearly  shown 
by  Section  10  of  the  act,  which  declares  the  effect  of  the  vote 
and  prescribes  the  duty  of  the  county  court  in  reference  thereto. 
It  provides: 

"If  a  majority  of  the  votes  hereon  in  the  county  as  a  whole, 
or  in  any  subdivisions  of  the  county  as  a  whole,  or  in  any  pre- 
cinct of  the  county,  are  Tor  Prohibition,^  said  court  shall  imme- 
diately make  an  order  *  *  prohibiting  the  sale.^' 

This  provision  has  reference  to  the  result  of  the  vote  as  to 
the  territory  expressly  mentioned  in  the  ballot.  Thereafter  this 
same  section  declares: 

"A  petition  for  an  election  in  any  county  or  subdivision 
thereof  shall  be  considered  as  and  shall  have  the  effect  of  a 
petition  for  an  election  in  each  individual  precinct  in  such 
county  or  subdivision  thereof,  and  the  county  court  shall  issue 
an  order  of  prohibition  for  each  and  every  precinct  in  the  county 
voting  Tor  Prohibition,'  notwithstanding  the  county  as  a  whole 
and  the  subdivision  (if  any)  as  a  whole  voted  *  Against  Pro- 
hibition.^ '' 

This  clause  provides  expressly  for  the  prohibition  order  in 
precincts  in  which  there  can  be  no  separate  vote  on  precinct 
prohibition,  and  the  act  is  not  inconsistent  in  that  it  does  not 
provide  for  a  license  within  prfecincts  voting  against  prohibition 
when  the  county  as  a  whole  voted  for  prohibition.  Where  pro- 
hibition is  adopted  by  the  county  as  a  whole,  it  is  the  adoption 
of  a  policy  of  county  government,  and  as  such  must  be  applied 
to  the  entire  county,  even  though  a  precinct  therein  votes  against 
it;  but  where  a  county  as  a  whole  votes  against  prohibition,  it 
has  thereby  adopted  no  measure  or  policy  for  the  county  by  its 
vote;  it  has  only  said  that  it  will  not  adopt  prohibition  for  the 
County  as  a  whole;  and,  if  a  precinct  in  such  case  does  adopt 
prohibition,  it  will  not  be  in  conflict  or  inconsistent  with  the 
county  vote. 

The  petition  is  denied.       Affirmed  :  Rehearing  Denied. 
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Argued  11  April,  decided  21  May,  1907,  rehearin^r  denied. 
KEEK  r.  KEEN. 

10  L,  R.  A.  (N.  8.),  504  :  90  Pac.  147. 

APPBAI; — SUPFICIKNCT   OF   ABSTRACT. 

1.  An  abstract  of  the  record  is  sufficient  If  it  shows  enouffh  of  the 
proceedin^rs  to  enable  the  court  to  pass  upon  the  questions  presented,  whiob 
was  the  case  here. 

Husband  and  Wipe — Alienation  of  Husband's  Affections.* 

2.  Since  the  enactment  of  Section  5250,  B.  ft  C.  Comp.,  removing  all 
civil  disabilities  on  a  wife  that  do  not  exist  as  to  the  husband,  and  ffrant- 
Ins  her  in  her  own  name  alone  the  same  right  to  appeal  to  the  courts 
for  redress  that  her  husband  has,  a  married  woman  may  maintain  in 
Oregon  an  action  for  the  alienation  of  her  husband's  affections. 

Alienation  of  Husband's  Affections — Effect  of  Wife's  Divorce. 

3.  A  wife's  right  to  damages  for  alienating  her  husband's  affections  is 
not  affected  by  obtaining  a  divorce  from  him  after  the  alienation  and 
consequent  desertion. 

Trial — Invading  Province  of  Jury. 

4.  The  jury  being  the  exclusive  judges  of  the  facts  under  Sectloh  139, 
B.  &  C.  Comp.,  trial  courts  must  refrain  from  remarks  that  may  be  con- 
strued as  expressing  a  conclusion  or  inference  from  the  evidence. 

In  an  action  by  a  wife  for  the  alienation  of  her  husband's  affections, 
the  court,  in  overruling  an  objection  to  evidence  tending  to  show  that 
plaintiff's  husband  had  sought  the  affections  of  defendant,  stated  that  he 
did  not  think  it  made  any  difference,  as  his  experience  and  observation 
had  been  that  a  woman  "is  not  liable  to  be  seduced  without  she  contributes 
a  little  in  some  way  to  the  general  purposes  of  the  case."  Subsequently 
an  instruction  was  given  to  the  effect  that  if  the  jury  believed  that  plaln- 


•Note. — On  th!s  subject  see  the  following  cases:  Bennett  v.  Bennett, 
6  L.  R.  A.  553  (with  briefs  and  note)  ;  Foot  v.  Card,  6  L.  R,  A.  829  (with 
briefs):  18  Am.  St.  Rep.  258;  DuUlea  v.  Dufflea,  8  L.  R.  A.  420  (with 
briefs)  :  20  Am.  St.  Rep.  79;  Doe  v.  Roe,  8  L.  R.  A.  833:  17  Am.  St.  Rep. 
499,  500  (with  note)  ;  Warren  v.  Warren,  14  L.  R.  A.  545  (with  briefs)  , 
Haynea  v.  NowUn,  14  L.  R.  A.  787  (with  briefs)  :  28  Am.  St.  Rep.  218 
(with  note)  ;  Clow  v.  Chapman,  26  L.  R.  A.  412  (with  briefs)  :  46  Am.  St. 
Rep.  468  (with  note,  472-478)  ;  Hodgkinson  v..  Hodgkinaon,  27  L.  R.  A. 
120  (with  briefs)  :  .47  Am.  St.  Rep.  759;  Price  v.  Price,  29  L.  R.  A.  160 
(with  briefs):  51  Am.  St.  Rep.  360;  Brown  v.  Brown,  38  L.  R.  A.  242 
(with  briefs)  ;  Gemerd  v.  Gemerd,  40  L.  R.  A.  549:  64  Am.  St.  Rep.  646, 
649  (with  note)  ;  Beach  v.  Brown,  43  L.  R.  A.  114  (with  briefs)  :  72  Am. 
St.  Rep.  98  ;  Seaver  v.  Adama,  49  Am.  St.  Rep.  597  ;  Reed  v.  Reed,  51  Am. 
St.  Rep.  310;  Smith  v.  Sjnith,  60  Am.  St.  Rep.  838;  Betaer  v.  Better, 
78  Am.  St.  Rep.  303:  52  L.  R.  A.  630  (with  briefs).  For  very  complete 
collections  of  authorities,  see  Fratini  v.  Caalini,  49  Am.  St.  Rep.  843  (with 
note  845-852)  ;  Adama  v.  Main,  50  Am.  St.  Rep.  266;  Oakman  v.  Belden, 
80  Am.  St.  Rep.  396 ;  Callia  v.  Meriwether,  103  Am.  St,  Rep.  404 ;  Nolin  v, 
Pearaon,  114  Am.  St.  Rep.  605 :  4  L.  R.  A.  (N.  S.)  643  (with  note)  :  6  A.  & 
E.  Ann.  Gas.  658  (with  note,  661-666)  ;  Morria  v.  Wartoick,  7  A.  ft  B. 
Ann.   Gas.   687,  with  note.  '  Rbporthr. 
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tiff's  husband  made  advances  toward  defendant,  and  she  merely  received 
them  passively,  and  gave  no  active  encouragement,  the  verdict  must  be  for 
defendant,  and  that 'the  mere  fact  that  a  man  became  infatuated  with  a 
woman  and  fell  in  love  with  her  did  not  furnish  a  ground  of  action  against 
her.  Held,  that  the  remark  was  error,  under  B.  &  C.  Comp.,  I  783,  pro- 
viding that  an  inference  is  a  deduction  which  the  reason  of  the  Jury  makes 
from  the  facts  proved,  without  an  express  direction  of  law  to  that  effect, 
and  Section  139,  providing  that  in  charging  the  Jury  the  court  must  not 
present  the  facts  of  the  case,  but  inform  the  Jury  that  they  are  the 
exclusive  Judges  of  the  facts. 

From  Washington:  Thomas  A.  McBridk,  Judge. 

Statement  by  Mr.  Justice  Moorb. 

This  is  an  action  by  Delia  B.  Keen  against  Susan  Keen  to 
recover  damages.  The  complaint  states^  in  effect,  that  for  many 
years  prior  to  November,  1903,  the  plaintiff  and  William  B. 
Keen  were  husband  and  wife,  and  lived  happily  together;  that 
in  the  years  1902  and  1903  the  defendant,  wrongfully  and 
maliciously  intending  to  injure  the  plaintiff  and  to  alienate  her 
husband's  affections,  persuaded  him  to  leave  his  home  and  to 
reside  with  the  defendant;  that  thereafter  their  conduct  became 
so  notorious  and  scandalous  that  the  plaintiff  secured  a  divorce 
from  him  in  November,  1903,  in  the  Circuit  Court  of  the  State 
of  Oregon  for  Washington  County,  and,  after  the  expiration  of 
six  months  from  the  granting  of  the  decree  dissolving  the 
marriage  contract,  he  intermarried  with  the  defendant,  and  they 
now  are  husband  and  wife ;  and  that  by  reason  thereof  the  plain- 
tiff has  been  deprived  of  his  society  and  support,  and  has  also 
suffered  great  distress  of  body  and  mind,  to  her  dania»;e  in  a 
specified  sum.  A  demurrer  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, was  overruled,  whereupon  an  answer  was  filed  denying  the 
material  allegations  of  the  complaint.  The  cause  was  tried,  and 
a  verdict  for  $3,000  in  plaintiff's  favor  was  returned,  and,  judg- 
ment having  been  entered  thereon,  the  defendant  ap|)eals. 

Rp:  VERSED. 

For  appellant  there  was  a  brief  over  the  names  of  C.  W. 
Miller  and  Samuel  Bruce  Huston,  with  an  oral  argument  by 
Mr.  Huston. 
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For  refipondent  there  was  a  brief  over  the  nam€s  of  Spencer 
&  Davis  and  fl".  F.  Bagley,  with  an  oral  argument  by  Mr.  TTtZ- 
fred  Edgar  ParrelL 

Opinion  by  Mr.  Justice  Moore. 

1.  As  a  preliminary  matter,  th^e  plaintiff's  counsel  move  to 
dismiss  the  appeal,  on  the  ground  that  the  printed  abstract^ 
which  is  used  in  lieu  of  a  transcript,  is  insufficient  to  present  the 
errors  relied  upon  for  a  reversal.  The  statute  permits  an  appel- 
lant to  file  such  an  abstract  of  the  record  of  a  cause  as  the  rules 
of  the  appellate  court  may  require  (B.  &  C.  Comp.  §  653),  and, 
as  the  abridgement  in  the  case  at  bar  is  a  sufficient  compliance 
with  the  requirements  of  this  court,  the  motion  must  be  denied: 
Backhaus  v.  Buells,  43  Or.  558  (72  Pac.  976,  73  Pac.  342). 

2.  It  is  insisted  by  defendant's  counsel  that  the  right  of  a 
married  woman  to  maintain  an  action  for  the  alleged  alienation 
of  her  husband's  affection  did  not  exist  at  common  law,  and  has 
not  been  conferred  by  our  statute,  and,  this  being  so,  an  error 
was  committed  in  overruling  the  demurrer.  The  following  en- 
actment, relating  to  the  rights  of  a  married  woman  is  in  force 
in  this  state: 

"All  laws  which  impose  or  recognize  civil  disabilities  upon  a 
wife  which  are  not  imposed  or  recognized  as  existing  as  to  the 
husband  are  hereby  repealed:  Provided,  that  this  act  shall  not 
confer  the  right  to  vote  or  hold  office  upon  the  wife,  except  as 
is  otherwise  provided  by  law ;  and  for  any  unjust  usurpation  of 
her  property  or  natural  rights  she  shall  have  the  same  right  to 
appeal  in  her  own  name  alone  to  the  courts  of  law  or  equity  for 
redress  that  the  husband  has" :  B.  &  C.  Comp.  §  5250. 

Mr.  Bishop,  in  his  Law  of  Married  Women  (Section  279), 
in  speaking  of  the  effect  of  such  legislation,  says :  "It  is  plain 
in  reason  that,  if  a  statute  simply  gives  to  the  wife  the  authority 
to  ^sue  and  be  sued,'  without  the  joinder  of  her  husband,  this 
alone  will  enable  her  to  maintain  in  her  own  name  an  action 
for  a  simple  tort  affecting  her  person  or  reputation,  because  the 
suffering  and  injury  are  hers,  and  the  only  obstacle  to  her  main- 
taining the  action  under  the  common-law  rules  is  her  incapacity 
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to  appear  in  coUrt  without  her  hiiaiband/'  In  Hofnes  v.  Noivlin, 
129  Ind.  581  (29  N.  E.  389:  14  L.  R.  A.  787:  28  Am.  St.  Sep. 
213)^  in  construing  a  statute  authorizing  the  wife  to  sue  alone^ 
it  was  held  that  she  could  maintain  an  action  against  one  who 
wrongfully  enticed  her  husband  from  her  and  alienated  his  af- 
fections. In  deciding  that  case,  Mr.  Chief  Justice  Elliott^ 
commenting  upon  the  boast  of  the  common  law  that  ^Hhere  is 
no  right  without  a  remedy,"  says:  "It  seems  to  us  very  clear 
that,  in  view  of  the  facts  that  true  principle  requires  that  a  mar- 
ried woman  should  have  a  remedy  for  the  vindication  of  a  vio- 
lated right,  and  that  her  rights  and  obligations  have  been  so 
greatly  increased  and  enlarged  by  the  enabling  statutes,  she 
may  have  redress  against  one  who  wrongfully  takes  her  husband 
from  her."  In  a  few  of  the  states  it  has  been  ruled  by  the  courts 
of  last  resort  that  such  an  action  cannot  be  maintained;  but, 
where  modem  legislation  recognizes  the  doctrine  that  the  wife 
has  rights  which  courts  should  respect,  reason  and  the  great 
weight  of  authority  uphold  the  principle  that  for  the  loss  of 
consortium,  which  includes  the  husband^s  society*  love  and  assist- 
ance, the  law  now  affords  her  an  adequate  remedy.  The  plain- 
tiff's counsel  herein  cite  the  case  of  WcUdron  v.  Waldron  (C.  C), 
45  Fed.  315,  which  was  an  action  by  a  divorced  woman  for  alien- 
ating the  affections  of  her  husband,  wherein  she  secured  a  ver- 
dict. The  judgment  rendered  thereon  was  reversed  on  appeal, 
however,  on  the  ground  that  improper  evMence  had  been  ad- 
mitted over  objections,  and  that  an  assertion  had  been  made' 
in  argument  by  counsel  of  facts  of  which  no  evidence  was  prop- 
erly before  the  jury,  to  which  exceptions  were  taken:  Waldron 
V.  Waldron,  156  TJ.  ,S.  361  (15  Sup.  Ct.  383:  39  L.  Ed.  453). 
3.  In  Rostleivaite  v.  P.ostlewaite,  1  Ind.  App.  473  (28  N.  E. 
99),  it  was  decided  that  a  divorced  woman  might  maintain  an 
action  for  the  alienation  of  the  affections  of  her  former  hus- 
band. So,  too,  in  Beach  v.  Brown,  20  Wash.  266  (55  Pac.  46: 
43  L,  R.  A.  114:  72  Am.  St.  Rep.  98),  it  was  held  that  a  wife's 
right  *  of  atetiqn  for  damages  for  the  alienation  of  her  husband's 
kffeefions  was  not  lost  by  reason  of  her  obtaining  a  -divorce  from 
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him.     We  conclude,  therefore,  that  no  error  was  committed  in 
overruling  the  demurrer. 

4.  W.  B.  Keen,  as  defendant's  witness,  was  interrogated  on 
cross-examination  as  follows: 

"I  will  ask  you  to  state  if  at  the  time  that  you  and  Susan 
Reynolds  (it  was  then)  and  Frank  Burton  and  Sadie  Keen  came 
to  Portland,  as  you  have  described,  if  you  were  not  the  one  that 
insisted  that  Susan  Reynolds  should  sit  with  you?'' 

To  which  the  witness  replied : 

"No,  sir. 

Q.  And  you  insisted  upon  her  sitting  on  the  front  seat  with 
you,  and  she  had  gotten  on  the  back  seat,  and  you  insisted  that 
she  get  over  on  the  front  seat  with  you?'' 

An  objection  to  this  question,  on  the  ground  that  it  was  ir- 
relevant and  immaterial,  having  been  interposed,  the  defendant's 
counsel  observed  that  his  client  was  charged  with  having  alien- 
ated the  affections  of  William  Keen,  and  that  the  accusation 
could  not  be  substantiated  by  evidence  which  tended  to  show 
that  Keen  had  sought  the  society  and  aflfections  of  the  defend- 
ant. Thereupon,  the  court,  in  overruling  the  objections,  said,  in 
the  presence  of  the  jury: 

"I  don't  think  it  makes  any  difference  in  this  case.  The 
charge  is  that  she  seduced  him.  My  experience  has  been,  my 
observation  has  been,  that  a  woman  is  not  liable  to  be  seduced 
without  she  contributes  a  little  in  some  way  to  the  general  pur- 
poses of  the  case." 

An  exception  to  this  remark  having  been  reserved,  it  is  con- 
tended by  defendant's  counsel  that  an  error  was  thereby  com- 
mitted. It  is  maintained  by  plaintiff's  counsel,  however,  that, 
if  the  court's  expression  was  objectionable,  any  error  in  that 
respect  was  cured  by  the  following  part  of  the  charge : 

'^f  the  jury  believe  that  W.  B.  Keen  made  advances  toward 
the  defendant,  and  the  defendant  simply  refused  to  receive 
those  advances,  without  rejecting  them,  and  did  no  affirmative 
act  to  encourage  the  said  W.  B.  Keen,  except  to  passively  receive 
his  advances,  then  your  Verdict  must  be  for  the  defendant  I 
give  ybui!hi0iRft'h6  law.    I  gidfi  ti>  ytta  ytalftoafiy  £h«t  it  tvln  the 
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duty  of  a  good  woman  to  aflBrmatively  reject  such  advances,  and 
to  send  a  man  about  his  business  when  he  ofiPered  them.  On 
further  consideration,  I  think  my  statement  yesterday  was  not 
the  law;  but  this  is  the  law,  if  she  does  not  do  anything  to  en- 
courage them.  The  mere  fact  that  a  man  becomes  infatuated 
with  her,  and  falls  in  love  with  her,  if  she  does  nothing  aflBrm- 
atively to  encourage  that  affection,  does  not,  in  itself,  furnish 
a  ground  of  action — a  cause  of  action.  In  order  to  sustain  an 
action  for  the  alienation  of  the  husband^s  affection,  it  must 
appear,  in  addition  to  the  fact  of  alienation,  or  the  fact  of  the 
husband's  infatuation  for  the  defendant,  that  there  had  been  a 
direct  interference  on  the  defendant's  part  suflBcient  to  satisfy 
the  jury  that  the  alienation  was  caused  by  the  defendant,  and 
the  burden  of  proof  is  upon  the  plaintiff  to  show  such  interfer- 
ence/' 

The  only  part  of  this  instruction  that  could  be  applicable  to 
the  court's  remark  is  that  which  relates  to  the  duty  a  good 
woman  owes  to  society — affirmatively  to  reject  the  advances  of 
a  man  when  offered,  and  to  send  him  about  his  business.  A 
comparison  of  this  language  with  that  used  by  the  court  in  its 
observation,  to  which  exception  was  taken,  would  seem  to  indi- 
cate that  the  reference  in  the  instruction  was  not  directed  to  the 
remark,  which  leaves  the  impression  that  if  Keen,  who  was  then 
married  to  another,  sought  the  defendant's  society,  it  was  to  be 
inferred  from  his  suit  that  she  encouraged  his  addresses  and 
was  therefore  liable  for  the  consequences  which  followed.  An 
inference  is  a  deduction  which  the  reason  of  the  jury  makes 
from  the  facts  proved,  without  an  express  direction»of  law  to 
that  eflfect :  B.  &  C.  Comp.  §  ^SS.  Our  statute  commands  that, 
in  charging  the  jury,  the  court  shall  not  present  the  facts  of 
the  case,  hut  shall  inform  the  jury  that  they  are  the  exclusive 
judges  of  all  questions  of  fact:  B.  &  C.  Comp.  §139. 

The  remark  complained  of  was,  in  our  opinion,  a  violation  of 
the  provision  last  mentioned,  and,  believing  that  it  was  not 
expressly  withdraxvn,  it  is  impossible  to  say  what  the  effect  of 
such  language  was  on  the  minds  of  the  triers  of  the  fact;  and 
h&nc^  the  judgment  is  rev^rsied,  »nd  a  nfevir  trial  ordered. 
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Argrued  18  April,  decided  18  June,  1907. 

IJB  BBUN  r.  IJB  BBUK. 

90  Pao.  684. 

Gift  Causa  Mortis — Bpfhct  of  Sviobncb. 

It  appears  that  defendant,  when  danireroiisly  ill,  deeded  the  property 
to  plaintiff,  who  thereupon  executed  back  the  deed  in  question,  which  was 
delivered  to  a  third  person,  who  delivered  It  to  defendant  after  his  re- 
covery, In  view  of  which  It  must  be  held  that  the  deed  was  a  ffift  causa 
mortia  and  was  clearly  revoked  by  the  acceptance  of  the  deed  revestlnir 
the  title. 

From  Marion:  William  Galloway,  Judge. 
Suit  by  Charles  Le  Brun  against  Pirmin  Le  Brun  to  cancel 
a  deed.    Plaintiff  appeals  from  a  decree  dismissing  the  suit. 

Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr, 
Oeorge  Oreenwood  Bingham. 

For  respondent  there  was  a  brief  with  oral  arguments  by  Mr, 
William  Marion  Kaiser  and  Mr.  TUmon  Ford. 

Opinion  by  Mr.  Chief  Justice  Bean. 

This  is  a  suit  to  cancel  and  annul  a  deed  from  plaintiff  to 
defendant  for  319.13  acres  of  land  near  Gervais,  in  Marion 
County.  The  land  in  controversy  is  the  donation  claim  of  de- 
fendant, upon  which  he  has  continuously  resided  for  more  than 
50  years,  except  for  about  2  years  when  he  lived  with  the  family 
of  the  plaintiff.  On  December  14,  1900,  while  he  was  sick  and 
expecting^o  die,  he  conveyed  the  land  for  the  expressed  consid- 
eration of  "$1,000,  love  and  affection,  and  other  valuable  consid- 
eration, and  for  my  maintenance  and  support  for  and  during 
my  natural  life,"  to  the  plaintiff,  and  at  the  same  time  the 
plaintiff  and  his  wife  executed  a  deed,  reconveying  the  properiy 
to  the  defendant,  which  deed  was  left  in  the  custody  of  Father 
Schell,  a  Catholic  priest.  The  defendant  subsequently  recovered 
from  his  then  illness,  and  obtained  from  Schell  the  deed  exe- 
cuted by  the  plaintiff  in  his  iPavor  and  filed  it  for  record,  where- 
upon this  suit  was  commenced  to  cancel  and  annul  such  deed, 
on  the  ground  that  it  was  wrongfully  delivered. 
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The  plaintiflPs  contention  is  that  the  deed  to  him  from  de- 
fendant was  intended  as  an  absolute  conveyance  in  payment  of 
an  indebtedness  of  abont  $1,000,  and  the  further  agreement  on 
his  part  to  support  and  maintain  defendant  during  the  re- 
mainder of  his  natural  life,  and  that  the  deed  from  him  to  the 
defendant  was  mere  security  for  the  performance  of  the  contract 
for  support  and  maintenance,  and  was  to  be  held  by  Schell  for 
that  purpose,  and  that  he  has  fully  performed  such  contract, 
notwithstanding  which  Schell  wrongfully  delivered  the  deed  to 
the  defendant,  who  caused  it  to  be  placed  of  record.  The  de- 
fendant, on  the  other  hand,  claims  that  the  deeds  referred  to 
were  parts  of  the  same  transaction,  and  were  intended  as  a  tes- 
tamentary disposition  of  his  property;  that  at  the  time  they 
were  made  he  was  dangerously  ill  and  did  not  expect  to  live 
but  a  short  time,  and,  in  order  to  dispose  of  his  property  after 
death,  he  ma^e  a  conveyance  to  the  plaintiflf,  but  took  a  recon- 
veyance from  him,  which  was  to  be  deposited  with  Schell  to  be 
delivered  to  defendant  in  case  he  recovered  from  his  then  illness. 

The  plaintiff  is  a  nephew  of  defendant,  and  came  to  Oregon 
from  Canada  at  defendant's  request  more  than  25  years  ago. 
For  the  first  two  years  after  his  arrival  he  worked  for  defendant 
to  pay  his  ''passage  money,**  and  a  few  years  later  married  a 
niece  of  defendant's  wife.  For  10  or  12  years  after  their  mar-, 
riage  the  plaintiff  and  his  wife  lived  with  the  defendant,  farming 
the  land  in  controversy  on  shares.  They  then  moved  to  a  place 
of  their  own,  two  or  three  miles  from  that  of  defendant,  where 
they  have  ever  since  resided ;  the  plaintiff  continuing  to  cultivate 
and  farm  the  defendant's  land  on  the  shares  as  before.  In 
December,  1900,  the  defendant,  who  was  then  about  76  years 
of  age,  and  in  poor  health,  requested  Scott  Taylor,  a  notary 
public,  to  prepare  a  will  for  him,  devising  his  property  to  the 
plaintiff,  as  his  wife  had  died  some  years  previous  and  he  had 
no  children  or  near  relatives.  Before  the  will  had  been  pre- 
pared and  executed,  however,  the  defendant  went  to  Portland  to 
consult  a  physician,  but,  obtaining  no  relief,  returned  to  Ger- 
vais,  where  he  was  met  by  the  plaintiff  and  taken  to  his  (plain- 
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tiff's)  home.  On  the  afternoon  of  the  14th  he  was  taken  suddenly 
and  dangerously  ill,  and  Father  Schell,  a  neighboring  Catholic 
priest,  was  immediately  summoned.  He  had  previously  con- 
sulted Scbell  about  the  disposition  of  his  property,  and  had  ad- 
vised him  of  his  intention  in  that  regard,  and,  as  soon  as  Schell 
learned  of  his  serious  illness,  he  telephoned  to  Taylor  to  bring 
the  will  which  he  had  prepared  and  some  blank  deeds.  Schell 
and  Taylor  arrived  at  the  plaintiff's  house  in  the  evening,  and 
found  defendant  very  sick  and  apparently  near  final  dissolution. 
The  matter  of  the  disposition  of  his  proj^erty  was  immediately 
mentioned  by  some  one  of  the  parties,  and  Schell  testifies: 

"He  (defendant)  told  me  that  in  case  of  his  death,  which  he 
expected  soon,  he  would  like  to  give  all  that  he  had  to  the  plain- 
tiff and  his  family,  and  to  use  my  best  judgment  and  do  what- 
ever I  thought  best,  as  he  had  full  confidence  in  me.  He  wanted 
me  to  will  the  land  to  the  plaintiff.  I  suggested  a  deed  in  place 
of  a  will.  The  plaintiff  had  absolutely  nothing  to  do  with  it, 
and  was  not  in  the  room,  and  knew  nothing  about  it  until  I  went 
into  the  kitchen  and  informed  him  in  what  way  I  had  trans- 
ferred the  property  to  him.  The  deed  was  adopted  in  place  of 
a  will  to  save  court  expenses  and  to  remove  all  chances  of  a 
possible  contest  of  a  will.  It  was  my  idea  to  put  in  a  $1,000 
cash  consideration.  It  was  wholly  fictitious,  and  done  to  give 
the  deed  a  better  appearance.  Chas.  I^e  Brun  was  to  give  a  deed 
back  in  case  the  defendant  should  not  die.  This  latter  deed 
was  to  be  kept  by  me,  and  in  case  the  defendant  should  get  well, 
I  was  to  deliver  it  to  him  to  be  kept  or  to  be  put  on  record, 
according  to  his  wishes.  It  was  left  with  me  because  he  was  sick 
and  unable  to  take  care  of  it,  and  I  was  to  deliver  it  to  him  if 
he  recovered  from  his  then  sickness,  as  it  was  his  property.  No 
one  was  present  at  the  time  the  deeds  were  made,  except  Taylor, 
the  defendant  and  myself.  There  was  no  agreement  between 
the  plaintiff  and  defendant  about  the  deed.  The  understanding 
was  that,  if  the  defendant  did  not  survive  his  then  sickness,  I 
was  to  destroy  the  deed,  but,  if  he  did,  I  was  to  give  it  to  him. 
The  transfer  by  defendant  to  the  plaintiff  was  a  pure  gift,  and 
the  matter  of  support  and  maintenance  was  not  mentioned  at 
the  time,  nor  did  any  previous  indebtedness  operate  as  a  consid- 
eration. The  defendant  recovered  from  his  illness  in  three  or 
four  months,  and  asked  for  the  deed,  and  I  delivered  it  to  him." 

Taylor,  who  prepared  the  deeds  and  was  present  at  the  time 
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of  their  execution,  testifies  that  the  defendant  was  very  sick 
when  he  and  Schell  visited  him : 

"I  had  told  him  I  had  mad^  the  will  as  directed  and  it  was 
ready  for  signing.  He  said:  ^You  can  talk  to  Father  Schell 
about  the  matter.  I  think  I  will  deed  the  land  to  the  plaintiflf. 
I  want  him  to  have  it  anyway.^  When  I  started  in  to  draw  the 
deed,  I  asked  for  the  amount  of  consideration,  and  plaintiff, 
Schell  and  the  defendant  had  some  conversation  about  the  mat- 
ter. I  did  not  hear  what  they  said,  except  occasionally  some 
references  to  wages  and  hauling  lumber,  and  that  plaintiff  said : 
*You  fix  it  to  suit  yourself.  You  make  it  to  suit  yourself.  It  is 
all  right.'  One  thousand  dollars  was  finally  agreed  upon  as  a 
consideration,  and  I  put  it  into  the  deed,  and  also  a  stipulation 
for  support  and  maintenance.  Defendant  said :  'Put  in  main- 
tenance and  support.  Charley  has  got  to  keep  me  as  long  as  I 
live.  That  is  the  understanding.  I  do  not  think  I  will  live 
very  long,  because  I  am  pretty  sick.'  I  made  out  two  deeds  to 
the  plaintiff  at  the  time,  one  for  the  farm  and  the  other  for 
the  Woodburn  property.  I  had  no  stamps  with  me,  and  the 
next  day  the  plaintiff  brought  the  deed  for  the  farm,  and  T 
stamped  it,  and  he  took  it  to  be  recorded.  I  also  prepared  at 
the  same  time  two  bills  of  sale  from  the  defendant,  one  to  the 
plaintiff's  daughter  and  the  other  to  the  plaintiff.  Schell  gave 
me  the  description  of  the  personal  property.  After  the  two 
deeds  and  bills  of  sale  had  been  prepared,  Schell  asked  me  to 
make  out  a  deed  from  the  plaintiff  and  his  wife  to  defendant, 
and  said  he  wanted  it  to  hold  over  plaintiff  for  a  whip  if  he  did 
not  maintain  and  support  defendant  as  agreed  upon.  When 
the  deed  was  made  out,  Schell  called  the  plaintiff  and  his  wife 
into  the  room,  and  I  explained  to  them  the  purpose  as  best  T 
could  in  French,  as  they  did  not  speak  good  English,  and  said 
to  them  that  Schell  was  to  hold  the  deed  and  see  that  defendant 
is  treated  right  if  he  lives,  and,  if  he  dies,  to  give  it  to  you. 
They  hesitated  about  signing  it,  but  finally  did  so.  The  deed 
was  not  stamped,  because  Schell  said  it  waa  not  to  be  put  on 
record.  I  don't  think  the  defendant  said  a  word  while  the  mat- 
ter of  the  deed  was  being  talked  over,  as  he  was  pretty  sick  and 
expected  to  die  at  any  time.  After  the  deed  from  the  plaintiff 
to  the  defendant  was  executed  I  handed  it  to  Father  Schell." 

The  plaintiff,  so  far  as  he  was  able  to  testify  as  to  what  oc- 
curred at  the  time  the  several  deeds  were  executed,  corroborates 
the  testimony  of  Schell,  but  neither  the  defendant,  the  plaintiff 
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nor  his  wife  can  give  a  very  intelligent  accaunt  of  the  tranaac- 
tion — ^the  defendant,  because  of  his  illness^  and  the  plaintiff 
and  his  wife,  because  they  were  not  in  the  room  when  the  mat- 
ter was  arranged,  and  know  but  little  about  it,  except  what 
others  told  them. 

John  La  Chapelle,  one  of  the  witnesses  to  the  deeds,  testifies 
that  he  was  asked  to  come  into  the  defendant's  room  and  wit- 
ness the  deeds,  that,  according  to  his  understanding  of  what 
was  said  at  the  time,  the  deed  from  the 'plaintiff  to  defendant 
was  to  be  left  with  Schell,  and,  if  defendant  got  well,  it  was  to 
be  delivered  to  him,  and  if  not  it  was  to  be  returned  to  plaintiff. 

Louis  Forcier,  a  son-in-law  of  the  plaintiff,  who  was  in  the 
house  at  the  time,  but  not  in  the  room  when  the  deeds  were  ex- 
ecuted, testified  that  the  plaintiff  came  into  the  kitchen  with 
the  deed  from  defendant  in  his  hand  and  gave  it  to  his  wife, 
saying  that  the  defendant  had  given  him  the  property  if  he 
died,  but,  if  he  got  well,  he  was  to  have  it  back,  and  that  the 
deed  from  the  plaintiff  and  his  wife  to  the  defendant  had  Been 
left  with  Schell,  and,  if  defendant  died,  Schell  was  to  destroy 
it,  and,  if  not,  to  deliver  it  to  the  defendant. 

J^o  change  was  made  in  the  possession  or  cultivation  of  the 
property  in  controversy  after  the  deeds  referred  to  had  been  ex- 
ecuted, and  the  plaintiff  continued  to  farm  it  as  before,  deliver- 
ing to  the  defendant  each  year  his  share  of  the  proceeds.  What- 
ever confiict  there  may  be  in  the  testimony,  or  whatever  inference 
may  be  drawn  from  it,  one  important,  and  to  our  mind,  controll- 
ing fact  stands  out  prominently,  and  is  uncontradicted.  The 
defendant  at  the  time  the  deeds  in  question  were  executed  was 
providing  for  the  disposition  of  his  property  after  death.  He 
was  dangerously  ill,  and  neither  he  nor  any  of  the  parties  in- 
terested expected  him  to  recover.  His  spiritual  advisor  and  a 
notary  public  had  been  hastily  summoned  to  administer  to  his 
spiritual  comfort  and  to  arrange  for  the  disposition  of  his 
property.  The  method  of  effecting  the  purpose  was  discussed, 
and  the  plan  adopted  finally  agreed  upon  as  the  most  convenient 
and  satisfactory  and  least  expensive.     There  was  no  intention 
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on  the  part  of  the  defendant  to  make  a  gift  of  his  property  to 
the  plaintiff  inier  vivos,  nor  to  provide  for  his  own  future  sup- 
port and  maintenance.  He  though  he  was  about  to  die,  and 
naturally  would  not  be  considering  a  question  of  his  own  future 
support,  and  no  one  pretends  that  there  was  any  conversation 
between  him  and  the  plaintiflE  concerning  that  matter,  or  that 
it  was  ever  discussed  by  them.  The  clause  in  the  deed  to  that 
effect  was  inserted  by. the  notary  principally,  if  not  entirely,  upon 
his  own  motion,  and  it  is  contrary  to  all  the  circumstances  of  the 
case  and  the  manifest  intention  of  the  defendant  to  assert 
that  the  deed  was  made  by  him  to  plaintiff  in  consideration  of 
an  agreement  for  future  support  and  maintenance,  or  that  the 
reconveyance  from  the  plaintiff  to  him  was  intended  to  secure 
the  performance  of  such  an  agreement.  The  parties  were  not 
dealing  with  or  considering  matters  of  that  kind,  and  the  only 
reasonable  and  consistent  theory  of  the  entire  transaction  is  that 
detailed  by  Father  Schell.  The  defendant  thought  he  was  going 
to  die  very  soon,  in  which  event  he  desired  his  property  to  go  to 
plaintiff,  his  nephew.  To  carry  out  this  purpose  was  the  object 
of  the  parties.  In  place  of  making  a  will  he  chose  acting  upon 
the  advice  of  Schell — to  deed  the  property  to  plaintiff — but  to 
protect  himself  in  case  of  a  recovery,  an  event  not  then  antici- 
pated by  any  one,  and  in  case  of  such  recovery,  he  required  a 
reconveyance  from  the  plaintiff  to  be  delivered  to  him.  This 
is  manifestly  the  most  reasonable  and  consistent  interpretation 
of  his  conduct,  and  is  in  harmony  with  the  great  weight  of  testi- 
mony. The  claim  that  the  deed  to  the  plaintiff  was  made  in 
payment  of  an  antecedent  debt  for  labor  performed  more  than 
25  years  prior  to  its  execution  is  not  supported  by  any  testimony, 
and  is  negatived  by  the  plaintiff  himself,  who  says  that  such 
labor  was  performed  in  payment  of  his  "passage  money"  from 
Canada.  The  conveyance  from  the  defendant  to  the  plain- 
tiff was  in  the  nature  of  a  gift  causa  mortis,  and  was  probably 
revoked  by  his  subsequent  recovery:  3  Pomeroy,  1150;  Curtiss 
V.  Barus,  38  Hun,  l^h-y  Basket  v.  Hassell,  107  U.  S.  602  (2  Sup. 
Ct.  415:  27  L.  Ed.  500).    But,  whether  it  was  or  not,  the  deed 
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to  him  from  the  plaintiff  was  intended  to  revest  the  title  in  him 
in  case  of  a  recovery,  and  should  be  given  that  effect. 

Decree  affirmed.  Affirmed. 

Mr.  Commissioner  Slater,  having  been  of  counsel,  took  no 
part  in  the  decision. 


Argued  10  AprU,  decided  28  May,  rehearing  denied  16  July.  1907. 

MABSTEBS  r.  UlCPQUA  OH.  CO. 

90  Pac.   151. 

Corporations — Right  to  Quution  Lsgality  op. 

1.  The  legality  of  the  organization  and  existence  of  a  de  facto  corpora- 
tion that  has  exercised  corporate  powers  can  be  questioned  only  by  the 
state,  and  cannot  be  questioned  collaterally  in  a  suit  between  private 
parties. 

Corporations — Limit  of  Right  of  Creditor  to  Question  Proceedings 
BY  Directors  for  Their  Own  Benefit. 

2.  The  rule  of  law  which  disqualifies  a  director  from  binding  a  corpo- 
ration by  a  transaction  in  which  he  has  an  adverse  Interest  is  for  the 
protection  of  the  corporation  and  its  stockholders,  as  are  the  provisions  of 
law  and  the  by-laws  of  the  company  relative  to  meetings  of  directors, 
quorums,  etc.,  and  they  cannot  be  invoked  by  any  one  else,  since  such 
transactions  are  merely  voidable,  and  not  void.  An  attack  by  a  creditor 
on  proceedings  by  which  the  directors  have  profited  must  always  be  on 
the  ground  of  fraud,  and  that  only. 

Same — Case  Under  Consideration. 

3.  In  a  suit  to  foreclose  two  mortgages  against  a  corporation,  a 
creditor  who  acquired  a  Judgment  lien  on  the  mortgaged  property  subse- 
quent to  the  recording  of  the  mortgages  was  made  a  defendant  Plain- 
tiff, as  one  of  the  directors  of  defendant  corporation,  had  acted  to  make 
a  quorum  in  authorizing  the  execution  of  the  notes  and  mortgages  which 
were  duly  executed  by  the  president  and  secretary.  One  of  the  loans  had 
been  made  from  plaintiff,  and  the  other  from  a  bank  which  afterward 
assigned  Its  interest  to  plaintiff.  The  defendant  corporation  made  no 
repudiation  of  the  transaction  and  did  not  answer,  but  the  Judgment 
creditor,  in  addition  to  a  general  denial,  alleged  that  the  defendant  cor- 
poration was  not  duly  organized,  that  the  alleged  president  and  secretary 
had  no  authority  to  bind  it  by  the  notes  and  mortgages,  and  that  their 
acts  were  not  authorized ;  but  there  was  no  averment  or  evidence  that  the 
obligations  were  not  made  in  good  faith  to  secure  money  actually  loaned 
to  the  corporation  and  used  by  it  in  the  prosecution  of  its  enterprise. 
Held,  that  the  validity  of  the  obligations  could  not  be  questioned  by  the 
Judgment   creditor. 

Evidence — Presumptions  op  Continuance  op  Ownership. 

4.  In  a  suit  to  foreclose  a  note  and  mortgage,  where  the  mortgagor 
testified  that  the  mortgage  to  plaintiff  had  never  been  paid  or  discharged, 
the  presumption   is  that  plaintilT  continued  to  be  the  owner  thereof. 
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Principal  and  Survtt — ^Biqhts  of  Suwbty'  as  to  Principal — Ri6ht 
Aftbr  Paymbnt — Rbimbursbmbnt  and  Subrogation. 

5.  Where  the  plaintiff  had  been  a  surety  on  a  note,  but  subsequently 
bought  it.  the  assigmment  to  him  was  not  a  discharge  of  the  note,  but 
entitled  him  to  be  subrogated  to  the  rights  of  the  creditor  against  his 
principal,  and  to  foreclose  a  mortgage  given  to  secure  the  note. 

From  Douglas:  James  W.  Hamilton,  Judge. 

Statement  by  Mk.  Chief  Justice  Bean. 

This  is  a  suit  by  A.  C.  Marsters  to  foreclose  two  chattel  mort- 
gages alleged  to  have  been  executed  by  the  Umpqua  Valley  Oil 
Co.,  which  was  organized  as  a  corporation  in  1901  in  South 
Dakota,  by  filing  articles  of  incorporation  in  the  proper  oflBce, 
with  a  capital  stock  of  $400,000,  divided  into  400,000  shares,  of 
the  par  value  of  $1  each,  for  the  purpose  of  owning  and  develop- 
ing oil  wells  and  coal  mines  in  the  states  of  Oregon  and  Cal- 
ifornia. The  articles,  as  filed,  state  that  the  corporation  is 
formed  by  M.  McCoy,  H.  L.  Marsters,  T.  R.  Sheridan  and  the 
plaintiff,  residing  at  Roseburg,  in  this  state,  and  S.  H.  Elrod 
and  J.  F.  Way,  residing  at  Clark,  S.  D.,  and  that  they  shall  con- 
stitute the  first  board  of  directors,  and  serve  until  their  successors 
are  elected  and  qualified,  and  that  McCoy  shall  act  as  president, 
Elrod  as  vice-president,  H.  L.  Marsters  as  secretary,  and  Sheri- 
dan as  treasurer.  Xo  stock  books  seem  to  have  been  opened  or 
stock  regularly  subscribed,  but  it  is  stated,  after  the  signature 
of  the  incorporators  to  the  articles  of  incorporation,  that  McCoy, 
Sheridan  and  the  two  Marsters  each  owned  100  shares,  and  Elrod 
and  Way  10  shares  each.  On  April  13,  1901,  what  purported 
to  be  a  stockholders'  meeting  was  held  at  Roseburg,  in  this  state, 
at  which  there  were  present,  either  in  person  or  by  attorney  in 
fact,  all  the  persons  named  as  incorporators,  except  Sheridan. 
The  record  of  the  meeting  shows  that  McCoy,  H.  L.  Marsters 
and  the  plaintiff  each  represented  100  shares  of  stock,  and  Elrod 
and  Way  10  shares  each,  and  that  the  several  persons  named  as 
incorporators  were  elected  directors,  and  by-laws  wore  adopted 
defining  the  duties  of  the  respective  officers,  and  providing  that 
three  directors  shall  constitute  a  quorum.  On  the  same  day  three 
of  the  directors  so  chosen  convened  and  elected   Mcl^oy  presi- 
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dent^  Eirod  vice-president^  H.  L.  Marsters  secretary^  and  T.  B. 
Sheridan  treasurer.  The  perBona  thus  designated  have  ever 
since  continued  to  act  as  directors  and  officers  of  the  corporation, 
managing  its  business,  disposing  of  its  stock,  making  contracts 
on  its  behalf,  and  in  general  representing  it  in  all  its  corporate 
transactions. 

On  September  27,  1902,  McCoy,  H.  L.  Marsters  and  plaintiif 
met  as  directors,  pursuant  to  call  of  the  president,  and,  among 
other  things,  adopted  a  resolution  directing  the  president  and 
secretary  to  borrow  $500  for  the  company,  and  authorizing  and 
empowering  them  to  execute  a  promissory  note  therefor,  secured 
by  mortgage  on  its  machinery  and  tools.  In  pursuance  of  this 
resolution,  the  president  and  secretary,  on  September  29,  1902, 
borrowed  from  plaintiflE  $500,  executing  the  company's  note  se- 
cured by  mortgage.  On  April  25,  1904,  the  president  and  secre- 
tary executed  another  promissory  note  of  the  company,  with 
plaintiff  as  surety,  to  the  Douglas  County  Bank,  for  $500,  and 
a  resolution  was  adopted  at  a  meeting  of  the  directors  called  by 
the  president,  McCoy,  H.  L.  Marsters  and  the  plaintiff  being 
present,  authorizing  them  to  borrow  $500,  and  to  secure  the  same 
by  chattel  mortgage  on  the  companjr's  property.  On  July  16, 
1904,  a  mortgage  was  accordingly  given  by  the  president  and 
secretary  to  the  bank  to  secure  the  payment  of  its  note.  This 
note  and  mortgage  was  thereafter  assigned  to  the  plaintiff,  and 
this  suit  is  brought  by  him  to  foreclose  the  two  mortgages  above 
referred  to.  John  Marsh,  who  recovered  a  judgment  against  the 
defendant  corporation  in  October,  1904,  in  an  action  brought  by 
him  on  August  8  of  that  year  to  recover  $240,  for  labor  and 
services  performed  for  the  corporation  between  the  8th  day  of 
April  and  the  12th  day  of  July,  and  who  obtained  an  order  for 
the  sale  of  the  mortgaged  property  which  had  been  attached  in 
such  action,  was  made  defendant.  The  corporation  made  de- 
fault, but  Marsh  answered,  denying  the  material  allegations  of 
the  complaint,  and  for  affirmative  defenses  pleading:  (1)  That 
the  defendant  corporation  was  not  legally  organized;  (2)  that 
the  persons  assuming  to  act  as  president  and  secretary  had  no 
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authority  to  bind  it  by  the  execution  of  the  notes  and  mortgages 
in  suit^  and  that  their  acts  were  not  legally  authorized.  The 
plaintiff  had  a  decree  in  the  court  below^  and  Marsh  appeals. 

Affismbd. 

For  appellant  there  was  a  brief  over  the  name  of  Fvilerlon  & 
Orcuit,  with  an  oral  argument  by  Mr.  James  Carwin  FtUlertun, 

For  respondent  there  was  a  brief  over  the  names  of  F.  W. 
Benson  and  Crawford  &  Waison,  with  an  oral  argument  by 
Mr,  James  Owen  Watson. 

Mb.  Chief  Justice  Bean  delivered  the  opinion. 

1.  The  evidence  shows,  and  it  is  undisputed,  that  the  defend- 
ant corporation,  at  the  time  of  the  execution  of  the  several  notes 
and  mortgages  in  controversy,  was,  and  had  been  for  a  long  time 
prior  thereto,  acting  as  a  corporation  in  pursuance  of  articles 
regularly  filed.  It  had  a  board  of  directors  and  other  corporate 
officers,  and  was  exercising  the  functions  of  a  corporation.  The 
legality  of  its  organization  cannot,  therefore,  be  inquired  into 
in  this  action.  It  was  at  least  a  de  facto  corporation,  and  the 
rightfulness  of  its  existence  can  be  questioned  by  the  state  only : 
10  Cyc.  256;  Jones  v.  Hale,  32  Or.  466  (62  Pac.  311:  8  Am.  & 
Eng.  Corp.  Cas.,  N.  S.,  160,  with  note  on  the  validity  of  a  mort- 
gage to  a  director) . 

2.  It  is  claimed  that  the  mortgages  in  suit  are  void  because 
given  by  the  corporation  to  and  for  the  benefit  of  one  of  its 
directors,  and  that  all  the  directors  did  not  have  notice  of  tho 
meeting  at  which  they  were  authorized,  and  that  there  was  not 
a  quorum  present  at  such  meeting,  exclusive  of  the  plaintiff, 
who  was  interested  and  could  not  act.  These  questions  would 
be  important,  and  deserve  careful  consideration,  if  urged  by  the 
corporation  or  a  stockholder;  but  a  subsequent  lien  creditor  can 
attack  the  mortgages  on  the  ground  of  fraud  only.  The  rule  of 
law  which  disqualifies  a  director  from  binding  the  corporation 
by  a  transaction  in  which  he  has  an  adverse  interest  is  for  thf: 
protection  of  the  corporation  and  its  stockholders,  and  the  same 
is  true  of  the  provisions  of  law  and  the  by-laws  of  the  company 
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relative  to  the  meeting  of  directors,  quorums,  etc.  A  director  is 
an  agent  of  the  corporation.  He  cannot,  therefore,  at  the  same 
time  act  for  himself  and  his  principal  without  full  knowledge 
end  free  assent  of  the  principal,  and,  if  he  assumes  to  do  so, 
his  acts  may  be  avoided  by  the  corporation  or  its  stockholder'*. 
Such  transactions,  however,  are  not  absolutely  void;  they  are 
only  voidable  at  the  instance  of  the  corporation  or  a  stockholder. 
A  corporation  or  its  stockholders  may,  like  an  individual,  elect 
to  conhrm  a  transaction  which  could  have  been  repudiated  on 
the  ground  that  the  agent  had  an  interest  in  the  matter  adverse 
to  his  principal,  or  that  the  meeting  authorizing  the  transaction 
was  not  regularly  called  or  held;  and,  if  the  transaction  is  ac- 
quiesced in  by  the  corporation  and  its  stockholders,  it  becomes 
as  valid  and  binding  as  if  regularly  authorized.  A  creditor  does 
not,  in  this  respect,  stand  in  the  position  of  the  corporation  or 
a  stockholder,  and  he  is  not  entitled  to  exercise  the  rights  of 
either.  The  directors  or  officers  of  the  corporation  are  not  his 
agents.  Xor  is  the  provision  relative  to  the  meeting  of  directors, 
quorum  and  the  like,  for  his  benefit.  His  right  to  question  a 
transaction  of  tliis  character,  which  has  not  been  repudiated  or 
disaffirmed  by  the  corporation  or  a  stockholder,  depends  upon  its 
fraudulent  character,  and  not  whether  it  was  regularly  author- 
ized in  the  first  instance.  If  it  was  in  fact  fair  and  honest,  and 
not  intended  to  hinder,  delay  or  defraud  creditors,  it  cannot  be 
attacked  by  him:  10  Cyc.  1195;  3  Clark  &  Marshall,  Corpora- 
tions, 2358;  5  Thompson,  Corporations,  §  6165;  O'Conner  Min. 
&  Mfg.  Co,  V.  Coosa  Fumade  Co.  95  Ala.  614  (10  South.  290: 
36  Am.  St.  Kep.  251) ;  Campbell  v.  Argenta  Gold  &  S.  Min,  Co. 
(C.  C),  51  Fed.  1. 

3.  Now,  in  this  case,  the  mortgages  in  question  have  not  been 
repudiated  or  disaffirmed  by  the  corporation  or  its  stockholders. 
Their  validity  is  admitted  by  the  failure  to  answer,  and  there  is 
neither  averment  in  the  pleading,  nor  evidence  in  the  record, 
showing,  or  tending  to  show,  that  the  notes  and  mortgages  were 
not  made  in  the  utmost  good  faith  to  secure  the  payment  of 
money  actually  loaned  to  the  corporation  and  used  by  it  in  the 
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prosecution  of  its  enterprise.  They  cannot^  therefore,  be  .ques- 
tioned by  a  creditor  who  has  acquired  a  lien  upon  the  mortgaged 
property  subsequent  to  their  execution  and  recording. 

4.  It  is  also  claimed  that  there  is  no  proof  that  the  note  and 
mortgage  executed  by  the  corporation  to  the  plaintiff  has  not 
been  paid,  or  that  the  note  and  mortgage  in  favor  of  the  Douglas 
County  Bank  has  been  assigned  to  him,  or  that  he  is  now  the 
owner  of  either  of  such  mortgages.  The  secretary  of  the  cor- 
poration testifies  that  the  mortgage  to  the  plaintiff  has  never 
been  paid  or  discharged,  and  since  it  was  made  and  delivered  to 
him  the  presumption  is  that  he  continues  to  be  the  owner  thereof. 
The  president  of  the  Douglas  County  Bank  testified  that  the 
bank  assigned  and  transferred  the  note  and  mortgage  held  by  it 
to  the  plaintiff  for  and  in  consideration  of  the  pa}Tnent  to  it  of 
the  sum  of  $500. 

5.  A  contention  is  also  made  that,  because  the  plaintiff  was 
surety  on  the  note  to  the  bank,  the  assignment  of  such  note  to 
him  was,  in  effect,  a  payment  and  discharge  thereof.  The  note 
on  its  face  disclosed,  and  the  evidence  shows,  that  he  was  but  a 
surety,  and  was  therefore  entitled,  upon  payment  of  the  debt, 
to  be  subrogated  to  all  the  rights  of  the  creditor  as  against  his 
principal,  and  entitled  to  foreclose  the  mortgage  given  to  secure 
the  payment  of  such  note. 

Decree  of  the  court  below  is  affirmed.  Affirmed. 


Argued  2  March,  decided  30  April,  rehearing  denied  23  July,  1907. 

HOFFMAN  r.  HABIGHOBST. 

89  Pac.  952,   91  Pac.   20. 

Principal  and  Surbty — EIffbct  of  Notice  to  Agent  op  Suretyship. 

1.  Notice  of  the  feu:ts  constituting  suretyship  reaching  one  who  is  an 
agent  of  the  principal  as  to  this  transaction  is  notice  to  the  principal. 

Same — Case  Under  Consideration. 

2.  Where  several  parties  sign  a  note  as  makers,  but  under  an  under- 
standing with  the  officers  of  a  company  in  which  they  are  all  interested, 
that  the  note  is  really  to  be  used  as  collateral  to  secure  a  loan  to  such 
company,  this  being  known  to  the  agent  through  whom  the  money  was 
borrowed  and  paid  to  the  company,  such  parties  are  sureties  as  to  the 
principal  who   loaned   the  money,   she  being  bound  by   the   knowledge  of 
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her  a«ent,  thouffh  the  note  was  really  made  directly  to  her  and  the  real 
beneficiary  never  executed  any  instrument  to  which  the  note  in  question 
could  be  collateral. 

Contracts — Crsation  of  Relation  of  Crbditor  and  Dbbtor. 

3.  To  create  the  relation  of  creditor  and  principal  debtor  it  is  not 
necessary  that  the  promise  to  pay  shall  be  made  directly  to  the  creditor 
by  the  debtor,  but  it  will  suffice  if  the  promise  is  made  to  the  surety  by 
the  debtor,  for  a  valuable  and  executed  consideration,  and  thereafter  the 
creditor,  with  knowldege  of  that  fact,  deals  directly  with  the  real  debtor 

'in  relation  to  the  debt,  iKnorin^r  the  surety. 

Principal  and  Surxtt — ^Discharge  of  Surbtt  bt  Bxtbndino  Time  vob 
Payment  of  Note.* 

4.  Where  a  payee  of  a  note  grants  an  extension  of  time  for  payment 
thereof  to  a  principal  debtor,  without  the  consent  of  its  sureties,  the  sure- 
ties are  discharged  from  liability,  not  only  to  the  payee,  but  to  those  who 
take  by  assignment  from  him  after  maturity. 

Principal  and  Surety — ^Discharob  by  Act  of  Creditor — ICnowlbdob 
OF  Suretyship. 

5.  To  render  conduct  of  a  creditor  available  as  a  discharge  of  the  sure- 
ties of  a  debtor,  it  must  appear  that  when  the  acts  relied  upon  occurred 
the  creditor  knew  of  the  suretyship.  It  is  not  necessary  that  the  creditor 
had  this  knowledge  when  the  debt  was  incurred,  it  will  be  sufficient  if 
he  had  acquired  it  before  the  occurrence  complained  of. 

From  Multnomah :  Alfred  F.  Seabs^  Jr.,  Judge. 

Statement  by  Mr.  Commissioner  Slater. 

ThiB  iB  an  action  by  Julia  E.  Hoffman,  as  executrix,  on  a 
promissory  note  made  by  E.  H.  Habighorst  and  14  others,  of 
date  February  29,  1892,  for  the  principal  sum  of  $15,000^  pay- 
able one  year  after  date,  with  interest  at  8  per  cent  per  annum, 
to  the  order  of  Mrs.  Sarah  Wertheimer,  who,  on  or  about  Augui?t 
29,  1895^  sold  and  transferred  it  to  the  plaintiff.  It  is  claimed 
by  the  defendants  that  the  note  in  suit  was  given  without  any 
valuable  consideration  coming  to  them,  but  was  made  at  the  re- 
quest of  the  Portland  Guarantee  Company,  a  corporation,  to  be 
used  by  it  as  collateral  security  in  borrowing  that  amount  of 
money  from  Mrs.  Wertheimer,  and  that  she,  with  knowledge  of 
that  relationship  and  without  their  consent,  by  a  valid  agree- 
ment, extended  the  time  of  payment  to  the  Guarantee  Company, 
and  thereby  released  them ;  that  at  the  same  time,  as  a  considera- 


*NoTB. — ^The  acts  on  which  this  decision  is  based  occurred  before  the 
Negotiable  Instruments  Act  of  1899  was  enacted,  while  tlie  decision  In 
Cellera  v.  Mea^ihem,  ante,  p.  186,  deals  with  occurrences  since  that  act 
was  passed.  Rspobtbr. 
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tion  for  the  contract  extending  the  time^  she  received  from  said 
company  security  for  the  payment  of  said  debt,  which  she  after- 
wards surrendered  and  released  without  defendants*  consent; 
and  that  thereby  they  were  ateo  released.  This  is  the  second  ap- 
peal of  this  case.  On  the  first  appeal  a  judgment  in  plaintiff's 
favor  was  reversed  for  error  in  sustaining  a  demurrer  to  the 
answer.  The  case  i»  reported  in  38  Or.  261  (63  Pac.  610:  53 
L.  R.  A.  908),  to  which  reference  may  be  made  for  the  allega- 
tions of  the  complaint  and  answer.  After  the  cause  was  re- 
manded the  plaintiff  replied,  denying  all  of  the  allegations  of 
the  answer.  A  trial  was  had,  and  at  the  close  of  the  taking  of 
testiiiiony  all  of  the  defendants  moved  the  court  for  a  directed 
verdict  in  their  favor,  which  being  denied,  all  of  them,  except- 
ing Habighorst,  made  a  similar  motion,  which  was  also  denied. 
Thereupon  plaintiff  moved  for  a  directed  verdict  in  her  favor 
for  the  amount  of  the  note,  and  the  same  was  allowed  and  judg- 
ment thereon  was  afterwards  awarded,  from  which  the  defend- 
ants again  appeal,  assigning  as  error  the  overruling  of  their 
motions  for  a  directed  verdict  as  well  as  the  allowance  of  plain- 
tiff's motion.  Numerous  other  assignments  of  error  on  rejection 
and  admission  of  testimony  are  made.  Reversed. 

For  appellants  there  was  a  brief  over  the  names  of  William 
David  Fenion  and  E.  8.  J.  McAllister,  with  an  oral  argument 
by  Mr,  Fenton. 

For  respondent  there  was  a  brief  over  the  names  of  Ouy  G. 
Willis  and  Dolph,  Mallory,  Simon  &  Oearin,  with  an  oral  argu- 
ment by  Mr.  Rufus  MaJlory. 

Opinion  by  Mb.  Commtssioner  Slater. 

Upon  the  first  appeal  of  this  case  it  was  determined  that  the 
facts  stated  in  each  of  the  three  separate  defenses  constituted  a 
good  defense  to  the  action,  which,  with  the  necessary  legal  infer- 
ences therefrom,  under  the  principle  of  stare  decisis,  are  now 
binding  on  this  court.  It  was  there  held  that  it  may  be  shown 
by  parol  that  a  promissory  note  was  in  fact  made  to  secure  the 
debt  and  liability  of  another,  and  thus  all  the  makers  be  entitled 
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to  the  rights  of  a  surety  as  to  the  payee  of  such  note  having 
knowledge  of  the  facts.  If  such  a  note  is  enforced  against  the 
makers,  they  would  clearly  be  entitled  to  be  indemnified  by  the 
principal  debtor;  and  this  is  given  as  one  of  the  tests  of  surety- 
ship. The  form  of  the  obligation  would  not  prevent  the  intro- 
duction of  such  evidence. 

The  principal  question  now  to  be  determined  is  whether  there 
was  any  competent  testimony  offered  tending  to  support  any  of 
the  alleged  defenses,  so  that  it  was  incumbent  upon  the  court  at 
least  to  submit  the  cause  to  the  jury,  and  also  whether,  from  the 
admitted  facts  and  uncontradicted  testimony  material  to  the 
issues,  the  court  was  bound  to  direct  a  verdict  for  the  defendants 
or  for  a  part  of  them.  The  following  facts  were  either  admitted 
or  proven  by  competent  testimony: 

The  Portland  University  was  incorporated  in  1891  under  the 
laws  of  Oregon  for  the  purpose  of  establishing  and  maintaining 
an  institution  of  learning,  which,  for  brevity,  will  be  hereafter 
referred  to  as  the  ^'University.^'  This  corporation  was  without 
funds  and  credit.  To  provide  it  with  both,  another  corporation 
wa«  formed  and  known  as  the  Portland  Guarantee  Company, 
which,  for  the  Same  reason,  will  be  referred  to  as  the  "Company.'' 
The  purpose  and  object  of  its  formation  was  to  aid  the  Univer- 
sity and  to  act  as  its  financial  agent.  The  plan  adopted  for 
getting  money  for  the  University  was  to  issue  bonds  and  have 
their  payment  guaranteed  by  the  Company.  Bonds  to  the  amount 
of  $250,000  were  issued  and  guaranteed.  With  these  bonds  a 
large  amount  of  land  in  the  suburbs  of  Portland  was  purchased 
by  and  conveyed  to  the  University,  which  was  also  conveyed  by- 
it  to  the  Company.  This  land  was  laid  out  into  lots  and  blocks 
and  platted  as  "University  Park."  The  object  and  purpose  of 
this  transaction  was  to  have  the  Company  act  as  the  financial 
agent  of  the  University  with  full  power  to  dispose  of  and  con- 
vey the  lands  to  purchasers,  and  from  such  sales,  not  only  pay 
off  the  bonds  as  they  fell  due,  but  acquire  funds  necessary  to 
commence  the  construction  of  necessary  college  buildings  and 
maintain  the  school.  Many  lots  were  sold,  a  building  was  erected. 
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and  a  school  started.  It  is  not  claimed  by  either  party  to  this 
action^  as  we  understand  counsel,  that  the  Company  had  any 
other  object  or  business  than  thus  to  serve  the  University. 

In  February,  1892,  the  University  was  in  need  of  money, 
and  the  Company  undertook  to  procure  it.  With  this  object  in 
view,  it  applied  to  Ben  Selling,  who  was  the  financial  agent  of 
Mrs.  Sarah  Wertheimer,  for  a  loan  of  $15,000.  Selling  had  that 
amount  of  his  principal's  money  in  hand  which  he  desired  to 
loan,  but  refused  to  lend  it  to  the  Company,  giving  as  a  reason 
that  he  did  not  consider  it  financially  responsible.  At  this  time 
Dr.  C.  C.  Stratton  was  president  of  the  board  of  directors  of 
the  University  and  was  a  director  in  the  Company.  P.  L.  Willis 
was  secretary  of  both  corporations,  ^fessrs.  Akin,  Meyers,  Willis, 
Crawford  and  one  other  were  directors  of  the  Company.  Akin 
was  also  a  partner  in  business  with  Selling,  who  was  also  a 
stockholder  in  the  University  and  was  conversant  with  its  needs 
and  plans  as  well  as  the  object  and  purpose  of  the  Company. 
Stratton,  Willis  and  Akin  discussed  among  themselves  and  with 
Selling  the  ways  and  means  of  securing  the  needed  money,  and 
concluded  that  individuals  interested  in  the  success  of  the  Uni- 
versity might  be  induced  to  sign  a  note  to  assist  the  Company  in 
procuring  the  money,  and  in  formulating  this  plan  each  of  these 
parties  had  talked  with  Selling.  With  this  object  in  view,  Strat- 
ton went  to  each  of  these  defendants  and  stated  in  substance 
that  he  was  acting  for  the  Company;  that  it  needed  $15,000  to 
supply  the  wants  of  the  University,  and  could  obtain  it  if  he 
could  procure  the  signatures  of  15  good  responsible  people  to  the 
note  which  he  exhibited  to  each  of  them ;  that  the  Company  was 
amply  responsible  to  the  amount  of  the  note,  and  would  pay 
the  note  out  of  the  proceeds  of  the  property  conveyed  to  it  by 
the  University,  which  it  was  then  selling  by  lots;  and  that,  in 
case  there  should  be  a  failure  thus  to  pay  the  note,  the  Company 
would  set  aside  about  88  lots  out  of  which  sales  would  be  made 
to  pay  the  note.  The  Company  was  to  sell  the  lots,  but  how  the 
said  88  lots  were  to  be  set  aside  for  security  was  not  agreed  upon 
when  Stratton  procured  the  signatures  of  the  defendants  and 
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their  co-makers  to  the  note.  There  was  no  statement  made  to 
them  by  Stratton,  and  none  of  them  understood,  that  they  were 
lending  that  amount  of  money  to  the  Company,  nor  did  they 
understand  that  the  Company  was  to  execute  its  note  in  their 
favor  for  a  like  amount  and  upon  the  same  terms  as  the  note 
signed  by  them.  The  note  in  question  was  doubtless  made  in 
the  ofSce  of  Selling,  where  all  the  business  was  transacted  as  be- 
tween him,  Stratton,  Willis  and  Akin,  and  was  then  given  to 
Stratton  to  get  the  signatures.  Each  of  the  defendants  signed 
the  note  upon  the  above  understanding,  and  upon  the  further 
understanding  that  none  of  them  was  to  look  after  its  payment, 
which  was  to  be  done  by  the  Company. 

Stratton,  after  obtaining  the  signatures,  delivered  the  note  to 
Willis,  as  secretary  of  the  Company,  which,  on  February  29, 
1892,  the  date  of  the  note,  ordered  a  note  of  like  amount  and 
upon  the  same  terms  executed  in  its  name  and  in  favor  of  the 
defendants  and  their  co-makers,  and  to  secure  the  payment  of 
the  same  it  also  ordered  that  a  deed  of  general  warranty  be  ex- 
ecuted in  its  name,  conveying  to  E.  H.  Habighorst  certain  lots 
in  University  Park,  both  of  said  instruments  to  be  left  in  escrow 
with  P.  L.  Willis,  to  be  by  him  delivered  to.  said  Habighorst 
upon  the  latter^s  request,  for  the  protection  and  benefit  of  the 
makers  of  the  note.  In  pursuance  of  such  order,  a  note  and 
deed  of  the  character  described  were  executed,  but  were  never 
delivered  to  Habighorst.  Nor  did  any  of  the  defendants  know  of 
the  execution  of  the  note  until  after  this  action  was  brought. 
Nor  did  any  of  them,  except  Habighorst,  know  of  the  execution 
of  the  deed ;  and  he  learned  of  its  existence  only  after  the  mak- 
ing of  the  contract  extending  the  time  of  payment  of  the  note 
in  suit.  Willis,  after  receiving  from  Stratton  the  note  in  suit, 
took  it  to  Selling  and  received  from  him  the  money.  Selling 
never  had  any  dealings  with  any  of  the  defendants  or  their  co- 
makers in  the  matter  of  making  said  loan.  , 

The  interest,  which  fell  due  quarterly,  was  paid  by  the  Com- 
pany to  Selling  at  the  latter's  oflSce,  Willis  always  attending  to 
that  matter.    The  records  of  the  Company  show  that  a  warrant 


AprU,  1907]        Hoffman  v.  Habighorst.  885 

was  ordered  drawn  on  its  treasury  to  pay  each  quarter's  interest 
as  it  fell  due  on  the  note  of  the  Company  to  Habighorst  and 
others,  and  Willis  swears  he  paid  the  money  direct  to  Selling 
for  the  defendants  and  their  co-makers  on  the  Wertheimer  note 
at  the  request  of  Habighorst.  The  latter,  however,  denies  that 
he  ever  so  requested,  but  there  is  no  competent  evidence  in  the 
record  that  Habighorst  had  any  authority  from  his  co-makeib 
to  act  for  them  in  this  or  in  any  other  matter  connected  with 
this  transaction.  When  the  note  came  due,  no  demand  for  pay- 
ment was  made  by  Selling  or  any  of  the  makers,  nor  did  any 
of  them,  except  Habighorst,  know  before  this  action  was  begun 
that  it  had  not  in  fact  been  paid  by  the  Company.  In  August, 
1893,  the  Company,  learning  from  Selling  that  he  was  becoming 
uneasy  on  account  of  the  nonpayment  of  the  note,  and  because 
of  the  financial  crisis  then  impending,  and  knowing  that,  if 
Mrs.  Wertheimer  sued  the  defendants  and  their  co-makers,  they, 
in  turn,  would  be  forced  to  sue  the  Company,  which  would  pre- 
cipitate a  general  crisis  in  its  aflPairs  and  prove  disastrous  to  its 
whole  financial  scheme,  thereupon  negotiated  with  Selling  for 
an  extension  of  time  for  the  payment  of  the  note  in  action, 
which  resulted  in  the  execution  of  the  written  contract  between 
them,  which  is  set  out  in  full  in  the  answer  and  may  be  found 
in  38  Or.  261,  263  (63  Pac.  610:  63  K  R.  A.  908).  All  this 
was  done  without  the  consent  of  any  of  the  defendants  or  their 
co-makers,  and  without  the  knowledge  of  any  of  them,  except 
Habighorst  who  knew  of  the  contemplated  agreement  but  pro- 
tested against  it.  The  terms  of  the  agreement  were  carried  out 
by  each  of  the  parties  to  it  and  became  fully  executed.  On 
August  29,  1895,  the  note  was  assigned  and  transferred  to 
plaintiff  by  Mrs.  Wertheimer  as  alleged ;  but  on  September  24, 
1895,  without  the  knowledge  or  consent  of  any  of  the  defendants. 
Selling  surrendered  up  to  Willis  at  the  latter's  request  the  deed 
of  the  Company  to  Mrs.  Wertheimer  mentioned  in  said  contract, 
and  conveying  all  of  blocks  49,  51,  53  and  67,  in  University 
Park  Addition,  which  deed  had  been  intended  by  the  parties 
to  operate  as  a  mortgage,  and  had  never  been  recorded.    Before 
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this  action  was  commenced  all  the  property  held  by  the  Company 
was  seized  and  taken  by  legal  proceedings  instituted  by  its  other 
creditors. 

From  these  facts  plaintiff  contends  that  the  essence  of  the 
transaction  is  a  loan  by  Mrs.  Wertheimer  to  defendants  and 
their  co-makers,  who  thereupon  loaned  the  money  to  the  Com- 
pany and  received  its  note  payable  one  year  after  date  with 
security;  that  the  relation  of  principal  and  surety  between  the 
Company  and  defendants  did  not  exist,  especially  as  to  Mrs. 
Wertheimer,  who  had  declined  to  loan  to  the  Company,  because 
there  was  no  privity  of  contract  between  her  and  the  Company; 
and  that  the  extension  agreement  plead  as  a  defense  wa«  not 
made  by  her  with  the  principal  debtor,  but  with  a  stranger  to 
the  original  transaction,  and  that  its  execution  could  have  no 
effect  on  the  rights  of  these  defendants.  The  defendants,  how- 
ever, contend  that  the  Company  borrowed  the  money  from  Mrs. 
Wertheimer,  and  that  their  note  was  given  to  be  used  by  the 
Company  as  collateral  security  for  such  loan  with  the  knowl- 
edge of  such  fact  in  Mrs.  Wertheimer,  and  that  thereby  they 
were  sureties  only. 

1.  It  is  not  necessary  to  do  more  at  this  time  than  to  state 
the  rule  heretofore  announced  by  this  court,  that  whenever  an 
agent  acting  in  the  scope  of  his  authority  receives  notice  or  has 
knowledge  of  a  state  of  facts  in  a  matter  in  which  he  repre- 
sents the  principal,  and  which  he  is  in  duty  bound  to  communi- 
cate to  his  principal,  it  binds  the  principal:  Wood  v.  Rayhum, 
18  Or.  3  (22  Pac.  521);  Rayhum  v.  Davisson,  22  Or.  242 
(29  Pac.  738) ;  Fanners'  Bmh  v.  SaHn-g,  33  Or.  394  (54  Pac. 
190). 

2.  Within  this  rule,  whatever  knowledge  or  notice  Selling 
may  have  had  as  to  any  contractual  relations  existing  between 
the  Company  and  the  defendants  which  would  affect  their  con- 
tractual relation  to  his  principal,  at  the  time  the  loan  was  made 
or  at  the  time  the  contract  for  the  extension  was  made,  and 
which  may  have  affected  her  rights  against  said  parties,  is  notice 
to  Mrs.  Wertheimer,  and  she  will  be  bound  thereby.    As  between 
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the  Company  and  the  makers  of  the  note  in  suit,  regardless  of 
who  was  the  original  debtor  or  borrower,  the  uncontradicted  evi- 
dence clearly  establishes  the  relationship  to  one  another  of  prin- 
cipal on  the  part  of  the  Company,  on  the  one  hand,  and  surety 
on  the  part  of  the  defendants  and  their  co-makers,  on  the  other 
hand,  in  respect  to  the  debt  owing  to  Mrs.  Wertheimer  evidenced 
by  this  note.  The  makers  of  the  note  received  no  part  of  the 
money  borrowed  from  Mrs.  Wertheimer  on  the  credit  of  the 
note  but  it  all  went  to  the  Company  to  be  used  for  the  Uni- 
versity, and  of  this  fact  Selling  well  knew.  They  received  no 
consideration  whatever  for  signing  the  note,  except  the  promise 
of  Dr.  Stratton,  as  agent  for  the  Company,  that  it  would  pay 
the  note  out  of  the  proceeds  from  the  sales  of  lots ;  that  is,  they 
signed  the  note  and  thereby  bound  themselves  to  the  payee  in 
consideration  of  the  promise  of  the  Company  that  it  would  as 
to  them  be  principal  debtor  and  discharge  the  debt-  at  its  ma- 
turity without  the  payee  having  to  resort  to  them.  They  were 
entitled  then  in  law,  whenever  the  obligation  was  enforced 
against  them,  to  be  indemnified  by  the  Company,  who  ought  to 
have  made  payment  before  the  makers  were  compelled  to  do  so. 
The  consideration  received  by  the  Company  for  its  promise  to 
them  is  the  $15,000  received  on  the  credit  of  the  note  and  thus 
far  the  contract  is  an  executed  one.  To  this  state  of  facts  the 
case  of  Smith  v.  Shelden,  35  Mich.  42  (24  Am.  Rep.  529),  is 
peculiarly  applicable.  Mr.  Chief  Justice  Cooley  in  rendering 
the  opinion  says:  "Now,  a  surety,  as  we  understand  it,  is  a 
person  who,  being  liable  to  pay  a  debt  or  perform  an  obliga- 
tion, is  entitled,  if  it  is  enforced  against  him,  to  be  indemnified 
by  some  other  person,  who  ought  himself  to  have  made  payment 
or  performed  before  the  surety  was  compelled  to  do  so.  It  is 
immaterial  in  what  form  the  relation  of  principal  and  surety 
is  established,  or  whether  the  creditor  is  or  is  not  contracted  with 
in  the  two  capacities,  as  is  often  the  case  when  notes  are  given 
or  bonds  are  taken.  The  relation  is  fixed  by  the  arrangement 
and  equities  between  the  debtors  or  obligors,  and  may  be  known 
to  the  creditor,  or  wholly  unknown.     If  it  is  unknown  to  him. 
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his  rights  are  in  no  manner  affected  by  it;  but,  if  he  knows  that 
one  party  is  surety  merely,  it  is  only  just  to  require  of  him 
that  in  any  subsequent  action  he  may  take  regarding  the  debt 
he  shall  not  lose  sight  of  the  surety's  equities/^ 

But  we  are  to  inquire  what  knowledge,  if  any,  Mrs.  Wert- 
heimer  is  chargeable  with  respecting  such  relationship  of  prin- 
cipal and  surety  as  to  this  debt.  Besides  Selling's  knowledge 
of  the  purpose  and  object  of  the  loan  and  who  derived  the  sole 
benefit  thereof,  and  the  peculiar  manner  in  which  the  defend- 
ants* signatures  were  obtained,  all  of  which  we  think  would  be 
quite  sufficient  for  that  purpose,  we  need  go  no  further  than  the 
recitals  of  the  contra^^for  extension  of  payment  to  conclu- 
sively settle  that  matteW  It  is  there  admitted  over  Mrs.  Wert- 
heimer's  signature,  affixed  thereto  by  her  agent,  Selling,  that 
the  loan  was  for  the  benefit  of  the  Company,  and  that  it  re- 
ceived the  money,  and  its  duty  to  pay  the  loan  in  the  first  in- 
stance is  at  least  impliedly  admitted.  It  is  therein  recited  that 
"said  Company  desires  a  further  extension  of  time,"  and  it  is 
therein  expressly  agreed  that  "said  Wertheimer  shall  and  will 
extend  the  time  of  payment  of  said  loan  so  that  it  may  be  paid 
by  said  Company  on  or  before  the  29th  day  of  August,  1894/' 
This  language  necessarily  presupposes  knowledge  of  the  exist- 
ence of  some  prior  legal  obligation  resting  on  the  Company  to 
pay  said  loan  arising  either  out  of  a  direct  promise  to  that 
effect  made  to  Selling  or  out  of  a  collateral  promise  made  to 
the  makers  of  said  note. 

3.  Counsel  for  plaintiff,  however,  argue  with  much  force 
that  to  operate  as  a  release  of  sureties  the  contract  for  extension 
of  time  must  be  made  between  the  creditor  and  the  principal 
debtor;  that  here  there  is  no  evidence  of  a  direct  promise  made 
to  Mrs.  Wertheimer  by  the  Company,  the  alleged  principal 
debtor,  either  at  the  inception  of  the  loan  or  in  the  extension 
agreement,  to  repay  the  loan,  and  hence  there  is  no  privity  of 
contract  between  them ;  and  henco  that,  as  to  her,  the  Company 
never  was  her  principal  debtor.  But  to  create  such  relationship 
between  the  parties  the  law  does  not  require  a  direct  promise 
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to  the  creditor.  It  is  sufficient  that,  if  based  on  a  valuable  and 
executed  consideration,  such  promise  is  made  to  the  surety  for 
the  direct  benefit  of  the  creditor,  and  if  with  knowledge  thereof 
the  creditor  thereafter  deals  with  the  promisor  in  relation  to  the 
debt.  We  have  already  determined  the  uncontroverted  facts  to 
be  that  in  consideration  of  the  defendants  signing  the  note  and 
the  Company  receiving  the  $15,000  obtained  thereon,  which  it 
did  receive,  it  promised  the  makers  to  become  paymaster  to  the 
payee  of  this  note.  In  the  case  of  WasJibum  v.  Interstate  Invest, 
Co,  26  Or.  430  (38  Pac.  G20),  this  court  says;  "Where  one  per- 
son receives  a  fund  or  property  from  another,  and,  instead  of 
paying  him  therefor,  is  allowed  to  retain  the  consideration 
under  an  agreement  to  pay  it  to  the  creditors  of  the  other  party, 
or  when  it  is  agreed  between  the  parties  to  the  contract,  there 
being  a  valuable  consideration  therefor,  that  the  promisor  may 
discharge  his  debt  or  liability  to  the  promisee  by  paying  it  to 
some  tliird  person,  to  whom  the  promisee  owes  some  legal  duty 
or  obligation,  it  would  be  just  and  proper  that  such  third  party 
should  have  the  right  to  maintain  an  action  on  the  contract  in 
his  own  name.  But  this  is  on  the  theory  that  the  contract,  being 
for  his  direct  benefit,  the  law  invests  him  with  a  privity  in  re- 
spect thereto  by  reason  of  his  interest,  and  the  promisor,  in 
performing  the  contract,  is  doing  nothing  more  than  to  dis- 
charge his  own  debt  or  obligation  in  accordance  with  his  agree- 
ment. In  such  case  the  amount  which  the  promisor  agrees  to 
pay  is  his  own  debt  or  obligation,  which,  by  an  arrangement 
with  the  promisee,  he  is  to  pay  or  discharge  in  a  particular 
manner;  and  the  parties  having  by  their  contract  thus  treated 
the  third  party  as  primarily  interested  in  its  performance.'^  So 
then  the  right  in  Mrs.  Wertheimer  to  sue  the  Company  upon  this 
debt,  in  the  absence  of  a  direct  promise  to  her,  may  arise  from 
the  collateral  agreement  between  the  latter  and  the  makers  of 
tlie  note,  and  she,  through  her  agent,  having  knowledge  of  that 
agreement  and  having  thereafter  treated  with  the  Company 
as  principal,  thereby  adopted  the  collateral  agreement  and  made 
it  her  own.     In  other  words,  she  has  sought  to  obtain  the  ben- 
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efit  thereof^  and  cannot  now  escape  the  results  legally  flowing 
therefrom. 

The  case  of  M'Qiiesten  v.  Noyes,  6  N.  H.  19,  cited  and  quoted 
from  with  approval  by  Mr.  Chief  Justice  Beak  in  Hoffman  v. 
Hahighorst,  38  Or.  261  (63  Pac.  610:  63  L.  E.  A.  908),  at  page 
269  of  the  opinion,  is  very  much  to  the  point  here,  and  in 
Commercial  Bank  v.  Wood,  BQ  Mo.  App.  214,  which  is  a  case 
very  similar,  at  least  in  principle,  to  the  case  at  bar,  the  plain- 
tiff made  the  same  contention  that  is  now  made  here.  Mr.  Jus- 
tice Ellison  says:  "Plaintiff  seeks  to  avoid  the  force  of  the 
contract  of  extension  of  time  by  the  assertion  that  the  extension 
of  time  must  be  on  a  contract  with  the  principal  debtor,  and  that 
Patton,  and  not  Schneider  Meyer,  is  the  principal  debtor  in  this 
case.  But  we  have  already  seen  that  in  this  state  it  is  settled 
that  Schneider  Meyer  by  his  assumpsit  became  a  principal  debtor 
to  the  holder  of  the  note."  In  Union  Life  Ins.  Co.  v.  Ilanford, 
143  U.  S.  187  (12  Sup.  Ct.  437:  36  L.  Ed.  118),  Mr.  Justice 
Gray  applied  the  same  doctrine.  There  a  mortgage  upon  realty 
was  made  to  secure  a  loan.  Subsequently  the  mortgagor  sold 
and  conveyed  the  premises  by  warranty  deed  to  a  third  party, 
excepting,  however,  from  the  warrantee  the  said  mortgage.  The 
deed  recited  that  the  grantee  expressly  agreed  to  assume  and 
pay  the  mortgage  debt.  This  contract  was  brought  to  the  knowl- 
edge of  the  mortgagee,  who,  for  a  valuable  consideration,  paid 
by  the  grantee,  extended  the  time  of  payment  of  the  mortgage 
debt  without  the  consent  of  the  mortgagor.  Afterwards,  on 
foreclosure,  the  mortgagee  asked  for  a  personal  judgment  against 
the  original  mortgagor  for  a  deficiency  after  sale  of  the  mort- 
gaged premises.  At  page  190  of  143  U.  S.  (page  438  of  12 
Sup.  Ct.:  36  L.  Ed.  118),  Mr.  Justice  Gray  says  that  "by  the 
law  of  Illinois,  where  the  present  action  was  brought,  as  by  the 
law  of  New  York  and  of  some  other  states,  the  mortgagee  may 
sue  at  law  a  grantee,  who,  by  the  terms  of  an  absolute  convey- 
ance from  the  mortgagor,  assumes  the  payment  of  the  mortgage 
debt."  And  this  is  upon  the  principle  of  law  announced  by  this 
court  in  Washburn  v.  Interstate  Invest  Co.  26  Or.  436  (38  Pac. 
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620).  Mr.  Justice  Gray  continues:  "According  to  that  view, 
the  grantee^  as  soon  as  the  mortgagee  knows  of  the  agreement, 
becomes  directly  and  primarily  liable  to  the  mortgagee  for  the 
debt  for  which  the  mortgagor  was  already  liable  to  the  latter, 
and  the  relation  of  the  grantee  and  the  grantor  towards  the 
mortgagee,  as  well  as  between  themselves,  is  thenceforth  that 
of  p]:incipal  and  surety  for  the  payment  of  the  mortgage  debt. 
Where  such  is  held  to  be  the  relation  of  the  parties,  the  conse- 
quence must  follow  that  any  subsequent  agreement  of  the  mort- 
gagee with  the  grantee,  without  the  assent  of  the  grantor,  ex- 
tending the  time  of  payment  of  the  mortgage  debt,  discharges 
the  grantor  from  all  personal  liability  on  that  debt."  To  the 
same  effect  are  CcUvo  v.  Davies,  73  N.  Y.  211  (29  Am.  Hep. 
130),  cited  by  Mr.  Justice  Gray;  Pratt  v.  Conoway,  148  Mo. 
291  (49  S.  W.  1028 :  71  Am.  St  Rep.  602) ;  HcUl  v.  Johnston, 
6  Tex.  Civ.  App.  110  (24  S.  W.  861) ;  Merchants'  Ins,  Co.  v. 
Story,  13  Tex.  Civ.  App.  124  (35  S.  W.  68) ;  Darke  v.  Board  of 
Com'rs,  15  Utah,  467  (49  Pac.  257). 

The  settled  law  of  this  state  is  the  same  as  that  of  Illinois 
and  New  York — that  one  who  accepts  a  conveyance  of  lands  in 
which  it  is  provided  that  the  grantee  shall  assume  the  payment 
of  a  lien  on  such  lands  makes  the  debt  his  own,  as  though  he 
had  originally  executed  it :  Haas  v.  Dudley,  30  Or.  355  (48  Pac. 
168) ;  Farmers  Nat,  Bank  v.  Gates,  33  Or.  388  (54  Pac.  205: 
72  Am.  St.  Kep.  724) ;  Windle  v.  Hughes,  40  Or.  1  (65  Pac. 
1058).  In  Haas  v.  Dudley,  30  Or.  355  (48  Pac.  168),  Mr.  Jus- 
tice WoLVERTON  says:  "The  defendants,  however,  became  the 
principal  debtors,  as  between  them  and  the  plaintiff,  when  they 
assumed  the  payment  of  the  $5,712  upon  the  mortgage,  and  the 
plaintiff  remained  simply  as  surety  for  them."  And  in  Farmers' 
Nat  Bank  v.  Gates,  33  Or.  388  (72  Am.  St.  Rep.  724:  54  Pac. 
205),  Mr.  Justice  Bean  says:  "By  the  terms  of  the  conveyance 
from  Gates  he  assumed  and  agreed  to  pay  it  as  a  part  of  the 
purchase  price,  and  thus  made  it  his  own  as  effectually  as  if  he 
had  executed  it  himself."  And  hence  the  cases  of  Union  Life 
Ins.  Co.  V.  Hanford,  143  U.  S.  187  (12  Sup.  Ct.  437:  36  L.  Ed. 
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118),  and  Oalvo  v.  Duvies,  73  N.  Y.  211  (29  Am.  Eep.  130), 
are  applicable  here.  The  provision  of  the  extension  agreement 
for  payment  by  the  Company  of  an  increased  rate  of  interest  on 
the  debt  is  of  itself  a  sufficient  consideration  to  support  the 
contract  (1  Brandt,  Suretyship,  3  ed.,  §389;  Darke  v.  Board 
of  Conir's,  15  Utah,  467:  49  Pac.  257),  besides  which  there  is 
the  agreement  to  give  and  the  giving  of  "further  security^'  by 
mortgage  of  four  blocks  of  land. 

4.  The  contract,  being  based  upon  a  valuahle  consideration, 
was  binding  between  the  parties,  and  payment  could  not  have 
been  enforced  within  the  time  granted  by  the  contract  for  pay- 
ment. It  may  be  true,  as  counsel  for  plaintiff  has  argued,  that 
the  makers  of  the  note  could  have  paid  at  any  period  of  the  ex- 
tended time,  and  Mrs.  Wertheimer  would  have  been  obliged  to 
have  accepted  such  payment;  but,  if  so,  it  would  be  a  voluntary, 
and  not  an  enforced  payment  on  their  part.  And  for  that  reason 
they  would  have  no  right  of  action  for  indemnity  against  the 
Company  until  the  expiration  of  the  extended  period:  Ross  v. 
Menefee,  125  Ind.  432  (25  N.  E.  545).  In  Commercial  Bank 
V.  Wood,  56  Mo.  App.  214,  Mr.  Justice  Ellison  says:  "It  was 
a  right  possessed  by  defendant  to  pay  off  this  note  at  any  time 
after  it  became  due  and  thereby  to  become  entitled  to  the  mort- 
gage with  the  right  to  immediately  foreclose  on  the  property  de- 
scribed therein.  She  had  the  further  right  to  sue  Schneider 
Meyer  on  his  assumption  of  the  debt.  Now,  suppose  she  had 
chosen  to  exercise  either  of  these  rights.  She  would  have  found 
herself  delayed,  hampered  and  embarrassed  by  the  contract  of 
extension  which  plaintiff  had  made  with  Schneider  Meyer.  De- 
fendant, by  being  subrogated  to  plaintiff^s  rights  in  the  mort- 
gage, would  stand  in  plaintiff's  shoes,  and  therefore  have  to 
take  it  incumbered  by  the  contract  of  extension^' — citing  CaJvo 
V.  Davies,  73  N.  Y.  211  (29  Am.  Rep.  130).  The  agreement  be- 
ing valid,  it  is  quite  clear  that  it  operated  as  a  discharge  of  the 
defendant,  for  it  is  well  settled  that,  where  time  is  given  to  the 
principal  debtor  without  the  assent  of  the  surety  by  a  valid 
agreement  which  ties  up  the  hands  of  the  creditor,  the  surety  is 
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discharged:  WalJcer  v.  Ooldsmiih,  7  Or.  161;  Findley  v.  Hiil, 
8  Or.  247  (34  Am.  Eep.  578).  And,  being  released  as  to  Mrs. 
Wertheimer,  they  are  also  released  as  to  the  plaintiff  who  took 
by  assignment  after  maturity,  and  therefore  subject  to  all  de- 
fenses that  might  be  made  against  the  payee.  For  these  reasons 
the  court  erred  in  denying  the  defendants^  motion  for  a  directed 
verdict  in  their  favor. 

It  will  riot' be  necessary  to  consider  any  other  of  the  assigned 
errors,  as  this  doubtless  disposes  of  the  case.  The  judgment 
should  be  reversed,  and  the  cause  remanded  for  such  further 
proceedings  as  may  be  proper  and  not  inconsistent  with  this 
opinion^  Rev£rsed. 


Decided  23  July.  1907. 

On  Motion  for  Rehearing. 

Opinion  by  Mr.  Commissioner  Slater. 

A  very  earnest  motion  for  a  rehearing  has  been  filed  by  plain- 
tiff's counsel  in  this  case,  in  which  connection  all  the  issues 
involved  have  been  reargued ;  but,  after  a  painstaking  and  care- 
ful re-examination  of  the  whole  case,  we  are  constrained  to  rec- 
ommend an  adherence  to  the  opinion. 

5.  Plaintiff^s  main  contention  is  that,  in  order  to  sustain  the 
defendants^  claim  of  a  release  by  an  extension  agreement,  it  is 
necessary  that  the  court  must  first  find  that  the  Guarantee  Com- 
pany was  the  principal  obligor  and  debtor  on  this  note  at  the 
time  of  its  execution,  for,  he  argues,  if  it  was  not  so  bound  at 
that  time,  it  would  be  a  stranger  to  the  transaction,  and  the 
makers  would  not  be  discharged  as  a  result  of  an  extension 
agreement  made  by  the  payee  with  the  Company.  In  Manley  v. 
Boycot,  2  El.  &  Bl.  46,  decided  by  the  Queen's  Bench  in  1853, 
it  was  held  that  the  defense  was  not  available,  unless  the  holder 
when  he  took  the  note  knew  of  the  suretyship  and  agreed  to  treat 
the  surety  as  such.  But  in  Pooley  v.  Harradine,  7  El.  &  Bl. 
431,  decided  in  1857,  and  in  Greenough  v.  McClelland,  2  El.  & 
Bl.  424,  decided  in  1860  by  the  same  court,  it  was  held  that  the 
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defense  might  be  made  when  the  creditor  knew  of  the  fact  of 
suretyship,  but  did  not  agree  to  hold  the  surety  as  such;  and  it 
lias  been  generally  held  in  this  country  that  such  sureties  may, 
both  at  law  and  in  equity,  show  by  parol  that  they  were  sureties 
and  were  known  to  be  such  by  the  creditor,  and  they  will  be 
entitled  to  all  the  rights,  privileges  and  immunities  of  sureties, 
and  will  be  discharged  by  any  act  of  the  creditor,  after  he  has 
knowledge  of  the  fact  of  suretyship,  which  discharges  any  other 
surety.  But  it  must  appear  that  the  creditor  at  the  time  the 
act  complained  of  was  done  knew  of  the  fact  of  suretyship.  The 
great  weight  of  authority  and  of  reason  is  in  favor  of  the  law 
as  above  stated :  1  Brandt,  Suretyship,  §  38.  The  equity  of  the 
surety  to  be  discharged  when  he  is  prejudiced  by  the  act  of 
the  creditor  "does  not  depend  upon  any  contract  with  the  cred- 
itor, but  ujKJn  its  being  inequitable  in  him  knowingly  to  preju- 
dice the  rights  of  the  surety  against  the  principal" :  Coleridge, 
J.,  in  Pooley  v.  Uarradine,  7  El.  &  Bl  431 ;  1  Brandt,  Surety- 
ship (3  ed.),  §  38.  The  relation  of  principal  and  surety  "is  a 
fact  collateral  to  the  contract,  and  no  part  of  it":  Valentine, 
J.,  in  Rose  v.  WUliams,  5  Kan.  483.  • 

While  the  Company  may  be  a  stranger  to  the  transaction,  so 
far  as  disclosed  by  the  paper  evidence  of  it,  yet  it  was  not  a 
stranger  to  the  real  transaction  as  disclosed  by  all  the  facts 
giving  origin  to  the  paper.  It  may  be  conceded,  for  the  purpose 
of  argument,  that  the  defendants,  in  fact,  as  well  as  by  the 
terms  of  the  note,  were  the  real  borrowers  from  Mrs.  Wertheimer 
of  $15,000,  and  were  her  principal  debtors  at  the  time  of  the 
signing  of  the  note,  yet  back  of  their  contract  with  her,  there  is 
another  contract  between  the  defendants  and  the  Company,  to 
the  effect  that  if  defendants  would  sign  the  note  in  question, 
and  permit  the  Company  to  obtain  from  Mrs.  Wertheimer,  for 
its  own  use  and  benefit,  the  proceeds  thereof,  it  would  become 
paymaster  of  the  note,  and  upon  which  the  later  transaction 
was  based.  Mrs.  Wertheimer,  through  her  agent,  Selling,  had 
notice  of  this  collateral  contract  at  the  time  of  the  execution  of 
the  note,  as  well  as  at  the  time  of  the  execution  of  the  extension 
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agreement.  Doubtless  she  was  not  bound  to  treat  the  Company 
as  her  debtor,  nor  to  have  any  dealing  with  it,  in  respect  to  the 
note.  She  might  do  so  or  not,  as  it  would  appear  to  be  to  her 
advantage.  But,  having  knowledge  of  the  contractual  relation 
between  the  makers  of  the  note  and  the  Company,  if  she  ever 
dealt  with  it  as  her  debtor  in  respect  to  the  debt  which  was  the 
consideration  of  the  note,  she  was  bound  at  her  peril  to  observe 
the  rights  of  the  defendants  against  the  Company  arising  out 
of  their  collateral  contract.  Counsel  for  plaintiff  relies  upon 
2  Daniel,  Neg.  Inst.  §  1324,  who  says :  "The  agreement  for 
indulgence,  in  order  to  discharge  the  drawer  or  the  indorser, 
must  be  made  with  the  maker  or  acceptor,  who  is  the  principal 
debtor;  and,  if  it  be  made  with  a  third  party,  it  will  not  affect 
the  drawers  or  indorser's  rights  or  remedies,  although  such  third 
party  may  have  his  appropriate  remedy  for  breach  of  the  con- 
tract with  him.^^  This  text  is  apparently  based  upon  the  English 
case  of  Frazier  v.  Jordan,  8  El.  &  Bl.  302,  cited  in  the  footnote 
to  said  section.  There  Coleridge  rules  that  the  doctrine  of  an 
agreement  for  indulgence  or  extension  ought  not  to  be  extended 
in  case  of  a  contract  with  a  stranger;  that  the  principal  debtor, 
having  given  no  consideration  for  the  promise,  has  no  ground 
to  complain  of  the  breach.  But  this  principal  cannot  apply  to  a 
case  where  the  alleged  stranger  has,  by  previous  valid  contract 
with  the  original  principal  debtor,  and  based  upon  a  valuable 
consideration,  .viz.,  the  proceeds  of  the  note  in  question,  agreed 
to  assume  and  pay  the  debt.  These  15  makers  were,  in  fact,  the 
sureties  or  accommodation  makers  as  to  the  Guarantee  Company, 
and  were  entitled  to  the  resulting  legal  rights  and  equities  aris- 
ing out  of  that  relationship,  and  when  Mrs.  Wertheimer  knew, 
or  had  notice,  of  such  relationship  she  was  bound  to  do  nothing 
to  endanger  or  destroy  any  of  such  rights,  and  from  that  time 
the  Guarantee  Company  as  to  her  was  no  longer  a  stranger  in 
respect  to  such  debt.  It  was  legally  bound  by  contract  to  the 
makers  of  the  note  to  pay  it  in  the  first  instance,  and  as  between 
them  and  itself  it  was  the  duty  of  the  Company  to  either  pay 
it,  or  in  some  manner  protect  the  makers  from  legal  process  to 
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collect  the  note.  The  Company  sought  to  perform  this  duty  by 
contracting  with  Mrs.  Wertheimer  through  Selling,  and  when 
doing  so  was  not  acting  as  a  volunteer  or  a  stranger  to  the  legal 
relation  existing  between  Mrs.  Wertheimer  and  defendants. 

In  Arnold  v.  Green,  116  N.  Y.  666  (23  N.  E.  1),  it  is  said 
that  the  terms  "stranger'^  and  "volunteer/'  as  used  with  refer- 
ence to  the  subject  of  "Subrogation/'  mean  one  who  in  no  event 
resulting  from  the  existing  state  of  affairs  can  become  liable  for 
the  debt,  and  whose  property  is  not  charged  for  the  payment 
tliereof,  and  cannot  be  sold  therefor.  The  payment  by  one  who 
is  liable  to  be  compelled  to  make  it  or  lose  his  property  will  not 
be  regarded  as  made  by  a  stranger.  When  the  person  paying 
has  an  interest  to  protect,  he  is  not  a  stranger:  Suppiger  v. 
Garrels,  20  lU.  App.  625;  Bennett  v.  Chandler,  199  111.  97  (64 
N.  E.  1052) ;  Mavity  v.  Stover,  68  J^eb.  602  (94  N.  W.  834). 
If,  during  the  period  of  leniency  granted  in  the  extension  agree- 
ment, defendants  had  tendered  payment  of  the  note,  and  it  was 
accepted,  and  then  they  had  sued  the  Guarantee  Company  upon 
its  contract  of  indemnity  with  them,  it,  no  doubt,  could  suc- 
cessfully plead  in  abatement  its  extension  agreement  with  the 
payee;  but,  if  defendants  had  been  sued  by  Mrs.  Wertheimer 
upon  this  note  prior  to  the  expiration  of  the  time  given  in 
the  extension  agreement,  they  not  only  could  have  successfully 
pleaded  the  agreement  as  a  defense,  but  they  would  have  been 
bound  to  do  so  to  preserve  their  right  of  immediate  indemnity 
as  against  the  Guarantee  Company.  Not  to  do  so  would  be  in 
effect  confessing  judgment  upon  a  demand,  the  maturity  of 
whicli  had  been  extended  for  a  valuable  consideration  paid  by 
one  in  privity  with  the  defendants. 

No  distinction  whatever  has  been  suggested  by  counsel  for 
plaintiff,  and  we  think  none  can  be  found,  between  the  case  at 
bar  and  the  case  of  Union  Life  Ins.  Co.  v.  Ha/nford,  143  II.  S. 
187  (12  Sup.  Ct.  437:  3G  L.  Ed.  118),  cited  and  quoted  in  the 
opinion,  and  other  cases  cited  there  in  the  same  connection,  to 
which  may  be  added  the  following,  to  the  same  effect:  Herd  v. 
Tuoliy,  133  Cal.  55  (05  Pac.  139) ;  Wyatt  v.  Dufrene,  106  111. 
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App.  214;  Stove  Works  v.  Caswell  48  Kan.  689  (29  Pac.  1072)  ; 
Franklin  iiav.  Bank  v.  Cochrane,  182  Mass.  586  (66  N.  E.  200: 
61  L.  R.  A.  760) ;  Pratt  v.  Conway,  148  Mo.  291  (49  S.  W. 
1028:  71  Am.  St.  E^.  602) ;  Regan  v.  Williams,  185  Mo.  620 
(84  S.  W.  959 :  105  Am.  St.  Rep.  600) ;  Miller  v.  Kennedy, 
12  S.  D.  478  (81  N.  W.  906) ;  Iowa  Loan  &  T.  Co.  v.  Schnose, 
19  S.  Dak.  248  (103  N.  W.  22) ;  Merriam  v.  MUes,  54  Neb.  566 
(74  N.  W.  861:  69  Am.  St.  Rep.  731);  TraA;ers  v.  Dorr,  60 
Minn.  173  (62  N.  W.  269) ;  George  v.  Andrews,  60  Md,  26  (45 
Am.  Rep.  706). 
For  these  reasons  the  motion  should  be  disallowed. 

Reversed:  Rehearing  Denied. 


Arsrued  11  April,  decided  11  June,  1907. 

LATOUBETTE  t.  MKLDBX7M. 

90  Pac.  503. 

Trial — Appeal — Submittino  Issubs  Outside  the  Pleadings. 

Care  should  be  exercised  to  Instruct  Juries  only  as  to  matters  covered 
by  the  pleadingrs,  and  Instructions  on  issues  not  so  fixed  are  erroneous. 
Justifying  a  reversal,  even  thougrh  the  evidence  on  which  the  Instruction 
Is  based  was  received  without  objection. 

From  Clackamas:  Thomas  A.  McBride,  Judge. 

Statement  Per  Curiam. 

This  is  an  action  by  A.  E.  Latoiirette,  ^^tnistee/'  against  H. 
H.  Johnson^  Henry  Meldrum,  Thomas  Charman  and  J.  T. 
Apperson  to  recover  the  amount  of  a  promissory  note  executed 
by  the  defendants  to  the  plaintiff  November  29,  1896,  for  the 
sum  of  $2,707,  payable  in  six  months,  with  interest  from  date 
until  paid  at  the  rate  of  10  per  cent  per  annum.  The  complaint 
is  m  the  usual  form,  and  from  a  copy  of  the  note  set  out  therein 
it  appears  that  the  defendants  a^eed  to  pay  a  reasonable  sum  as 
attorney's  fees  in  case  action  should  be  instituted  to  collect  the 
note  or  any  part  thereof,  and  that  Charman  and  Apperson  sev- 
erally appended,  after  their  signatures,  the  word  "Security.'* 
Johnson  and  Meldrum,  jointly  answering,  denied  the  material 
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allegations  of  the  complaint,  and  for  a  further  defense  stated 
that  the  defendants  executed  the  note  mentioned,  and  at  the 
time  it  was  given  it  was  agreed  by  the  parties  thereto  that  in 
all  matters  relating  to  the  payment  thereof  C.  D.  and  D.  C. 
Latourette  were  and  should  continue  to  be  plaintiffs  agents^ 
and  that  the  note  should  be  taken  in  her  name  to  enable  them 
to  receive  from  the  defendants  a  bonus  and  commissions  for 
making  and  caring  for  the  loan  in  addition  to  the  highest  rate 
of  interest  allowed  by  law,  and  that  the  money  furnished  was 
at  all  times  the  property  of  the  agents;  that  it  was  further 
agreed  by  the  parties  that,  as  between  themselves,  Johnson  and 
Meldrum  were  principals  as  to  two-thirds  and  one-third,  re- 
spectively, of  the  sum  stated  in  the  note,  and  that  Charman  and 
Apperson  were  only  sureties  thereon,  which  the  plaintiff  and 
her  agents  at  all  times  well  knew;  that  on  or  about  June  30, 
1897,  and  after  the  note  had  matured,  Johnson  and  Meldnim, 
desiring  to  secure  an  extension  of  time  for  the  payment  thereof, 
entered  into  an  agreement  with  plaintiff's  agents  whereby  John- 
son and  one  Harold  A.  Bands  assigned  to  such  agents  for  tlieir 
principal  the  right  to  collect  from  the  United  States  a  sum  of 
money  to  be  paid  the  assignors  for  surveying  public  lands  in 
Idaho,  pursuant  to  a  Contract  therefor,  entered  into  May  6, 
1897,  upon  which  there  subsequently  became  due  $6,981.36; 
that  such  transfer  was  made  June  30,  1897,  without  the  knowl- 
edge or  consent  of  Charman  or  Apperson,  and  evidenced  by  an 
irrevocable  power  of  attorney,  in  which  it  is  stated  that  the  writ- 
ten authorization  to  act  for  the  persons  giving  it  was  made  in 
consideration  of  money  borrowed  from  the  attorneys  in  fact, 
which  is  the  sum  loaned  to  the  defendants  and  for  which  the 
note  was  given ;  that  at  the  time  the  transfer  was  made  the  entire 
beneficial  interest  in  the  contract  and  the  proceeds  accruing 
therefrom  belonged  to  Johnson,  as  was  then  well  known  to  the 
plaintiff  and  her  agents,  who  agreed  with  him  and  Meldnim 
that  the  sum  to  be  collected  for  making  the  survey  should  be 
received  and  applied  in  full  satisfaction  of  the  note  sued  on,  the 
time  for  the  payment  of  which  was  extended  in  consideration 
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of  the  execution  of  the  power  of  attorney  and  of  the  assignment 
of  the  contract;  that,  pursuant  to  the  transfer,  the  plaintiff  and 
her  agents  collected  from  the  United  States  $6,981i36,  which 
was  in  excess  of  the  amount  of  the  note  described  in  the  com- 
plaint, but,  notwithstanding  their  agreement  to  apply  the  money 
so  received  on  that  obligation,  they  appropriated  the  whole 
thereof  to  other  notes  made  by  Johnson,  to  which  the  codefend- 
ants  herein  were  not  parties,  without  his  or  their  knowledge  or 
consent^  and  that  by  reason  thereof  the  note  sued  on  has  been 
fully  paid. 

Charman  and  Apperson,  jointly  answeriug,  pleaded  for  their 
first  defense  substantially  the  same  facts  as  are  alleged  by  John- 
son and  Meldrum.  For  a  second  defense  they  repeated  several 
averments  of  their  preceding  answer,  and  alleged  that  on  or 
about  June  30,  1897,  and  after  the  note  sued  on  had  matured, 
the  plaintiff,  for  a  valuable  consideration  to  her  paid  by  John- 
son, and  without  the  knowledge  or  consent  of  Charman  or  Apper- 
son, entered  into  an  agreement  with  him  whereby  she  extended 
the  time  of  the  payment  of  the  note  mentioned  until  her  agents 
could  collect  from  the  United  States  the  money  due  for  making 
the  survey,  which  sum  they  were  to  receive  in  payment  of  the 
note  in  question.  For  a  third  defense,  the  prior  averments  re- 
ferred to  are  repeated,  and  it  is  alleged  that,  when  the  note  sued 
on  matured,  Johnson  and  Meldrum  were  severally  solvent,  as 
the  plaintiff  then  well  knew;  that  after  the  note  became  due 
these  defendants,  without  any  knowledge  or  notice  that  the  time 
for  the  payment  thereof  had  been  extended,  requested  the  plain- 
tiff's agents  to  collect  the  sum  due  thereon  from  the  principals, 
but  they  refused  to  comply  therewith,  and  represented  that  they 
had  accepted  from  Johnson  an  assignment  of  the  surveying 
contract,  and  that  the  money  to  become  due  thereon  was  in 
excess  of  the  amount  of  the  note,  upon  which  representations 
Charman  and  Apperson  relied  and  were  prevented  from  taking 
any  action  against  the  principals  until  they  had  severally  be- 
come insolvent ;  that,  pursuant  to  the  assignment  of  the  survey- 
ing contract,  the  plaintiff  received  from  the  United  States  a 
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sum  of  money  largely  in  excess  of  the  amount  of  such  note,  and 
that  by  reason  of  the  representations  referred  to  the  plaintiff  is, 
and  of  right  ought  to  be,  estopped  to  claim  that  the  note  or  any 
part  thereof  is  due  or  payable.  The  allegations  of  new  matter 
in  the  several  answers  were  denied  in  the  replies,  and,  when  the 
cause  was  tried,  the  jury  found  in  favor  of  Charman  and  Apper- 
son,  but  against  Johnson  and  Meldrum,  for  the  amount  of  the 
note  and  attorney's  fees,  and  from  the  judgment  rendered  on 
the  verdict  the  plaintiff  appeals  from  that  part  which  exempts 
Charman  and  Apperson  from  liability,  and  Johnson  and  Mel- 
drum also  appeal  from  that  part  which  awards  any  sum  against 
them.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  WQUam 
Wick  Cotton  and  C.  D.  <t  D,  C.  Latourette  and  W.  A,  Bobbins, 
with  an  oral  argument  by  Mr.  Cotton. 

For  respondents  and  cross-appellants  there  was  a  brief  over 
the  names  of  William  David  Fenton,  Harvey  Edwin  Cross  and 
E.  S.  J.  McA  llister,  with  oral  arguments  by  Mr,  Fenton  and  Mr. 
Cross. 

Per  Curiam.  The  bill  of  exceptions  narrates  that  the  de- 
fendant Johnson  and  one  Harold  A.  Rands  entered  into  a  con- 
tract with  the  United  States  whereby  they  were  to  survey  public 
lands  in  Idaho,  and,  desiring  to  secure  money  to  enable  them  to 
comply  with  the  terms  of  their  agreement,  they  on  June  30, 
1897,  executed  to  C.  T).  and  D.  C.  Latourette  an  irrevocable 
power  of  attorney,  in  which  it  is  stated  t}'at  the  instrument  was 
given  for  money  borrowed  from  them.  The  contract  with  the 
general  government  was  also  assigned  at  the  same  time  to  the 
attorneys  in  fact  by  a  written  instrument,  which,  omitting  the 
signature  of  the  parties  and  the  date  of  execution,  is  as  follows: 

"This  Memorandum  of  Agreement,  made  between  H.  H.  John- 
son and  Harold  A.  Rands,  parties  of  the  first  part  herein,  and 
C.  D.  and  D.  C.  Latourette,  parties  of  the  second  part  herein, 
witnesseth : 

That,  Whereas,  the  said  first  parties  are  desirous  of  negotiat- 
ing a  loan  through  the  said  parties  of  the  second  part,  said  par- 
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ties  of  the  first  part  giving  therefor  their  personal  obligation, 
together  with  contract  No.  186  with  Joseph  C.  Strangham,  U.  S. 
Surveyor  General  for  Idaho,  date  May  6,  1897,  approved  June  1, 
1897,  by  Hon.  Binger  Hermann,  Commissioner  of  the  General 
Land  Office  at  Washington,  D.  C;  and 

Whereas,  the  parties  of  the  first  part  herein  have  assigned, 
and  do  by  these  presents  hereby  assign,  the  said  contract  to  C.  D. 
and  D.  C.  Latourette,  as  trustees,  to  secure  the  payment  of  cer- 
tain moneys,  and  have  duly  executed,  acknowledged  and  deliv- 
ered to  the  said  C.  D.  and  D.  C.  Latourette  their  certain  power 
of  attorney,  authorizing  and  empowering  the  said  parties  of 
the  second  part  to  collect  any  money  that  may  be  heretofore  due 
upon  said  contract. 

Now  Therefore,  the  said  parties  of  the  first  part,  in  considera- 
tion of  the  securement  of  the  said  loan  by  the  said  second  par- 
ties and  for  the  further  consideration  of  $1  to  said  first  parties 
in  hand  paid,  do  hereby  agree  that  when  said  second  parties  shall 
receive  any  money  on  said  contract  by  virtue  of  this  assignment 
or  by  virtue  of  said  power  of  attorney,  then  the  said  second 
parties  shall  from  said  money  pay  first  the  loan  secured  by  them 
for  the  said  parties  of  the  first  part,  and  any  note  given  in  re- 
newal thereof,  and  after  the  payment  of  the  said  sum  or  sums, 
any  balance  remaining  over  from  said  collection  of  said  con- 
tract may  be  by  the  said  second  parties  applied  to  the  payment 
of  such  debt  or  debts  owed  by  the  said  H.  H.  Johnson  at  the 
time  of  such  collection,  held  by  the  Commercial  Bank  of  Oregon 
City,  and  such  debt  or  debts  of  the  said  H.  H.  Johnson  held  at  * 
the  law  office  of  C.  D.  and  D.  C.  Latourette,  as  the  second  par- 
ties may  see  fit,  paying  the  balance,  if  any,  to  the  said  first 
parties,  or  their  assigns  or  representatives.  , 

But  It  Is  Further  Understood  that,  before  any  payments 
shall  be  made  by  the  said  second  parties  of  the  money  to  be  re- 
ceived on  the  said  contract,  the  said  second  parties  may  before 
making  any  other  payments  retain  or  keep  any  sum  or  sums 
that  they  may  have  expended,  or  any  reasonable  compensation 
for  any  services  performed  by  reason  of  said  power  of  attorney, 
or  said  assignments  of  said  contract.'* 

The  court  certifies  that  the  sum  of  money  thus  attempted  to 
be  secured,  but  not  definitely  stated  in  the  power  of  attorney  or 
agreement,  was  $1,700;  that,  when  such  loan  was  negotiated, 
Johnson's  name  appeared  as  a  maker  on  promissory  notes  held 
by  the  bank  mentioned  or  by  the  attorneys  in  fact,  amounting 

40  Ob. M 
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to  $7,782,  including  the  note  described  in  the  complaint;  that 
they  thereafter  loaned  him  $660,  secured  from  one  R.  Scott, 
taking  a  promissory  note  therefor,  and  also  paid  orders  which 
he  drew  on  them  in  favor  of  laborers  employed  in  making  the 
survey,  amounting  to  $1,525.98;  that  the  attorneys  in  fact  re- 
ceived from  the  United  States  in  March  and  April,  1899,  in 
full  payment  of  Johnson's  work,  the  sum  of  $6,981.36,  which 
they  applied  in  discharging  the  loans  made,  the  orders  drawn, 
certain  fees  of  their  own,  interest  and  exchange,  amounting  to 
$4,398.16,  leaving  $2,583.20,  which  they  used  in  paying  certain 
notes  signed  by  Johnson  and  held  by  themselves  or  by  the  Com- 
mercial Bank  of  Oregon  City;  but  no  application  of  any  part 
of  the  money  so  obtained  was  made  to  the  note  sued  on;  that  on 
June  30,  1897,  they  and  the  bank  also  held  other  notes,  upon 
which  Johnson's  name  appeared  as  a  maker,  aggregating  more 
than  $3,000,  no  part  of  which  was  paid  from  the  money  so  re- 
ceived; that  Johnson,  in  settling  the  account  with  the  attorneys 
in  fact,  accepted  from  them,  without  objection,  the  notes  and 
orders  which  they  had  paid,  but,  as  he  was  surety  only  on  a 
part  of  the  notes,  he  left  the  obligations  on  which  he  was  sec- 
ondarily liable  with  them  for  collection,  if  possible,  from  the 
principals.  The  bill  of  exceptions  further  states  that  Johnson, 
as  a  witness  in  his  own  behalf,  testified  that  after  June  30,  1897, 
when  the  written  agreement  was  executed,  he  requested  the  at- 
torneys in  fact  to  employ  the  money  to  be  secured  from  the 
United  States  in  discharging  the  note  described  in  the  com- 
plaint, and  that  they  assented  thereto.  He  also  deposed  that  at 
no  time  were  the  attorneys  in  fact  prevented  from  appropriating 
the  money  to  be  received  on  account  of  making  the  survey  in 
discharging  the  note  for  $1,700,  given  for  money  borrowed  from 
them,  in  liquidating  the  loan  of  $660  made  by  R.  Scott,  or  in 
paying  the  orders,  amounting  to  $1,525.98,  issued  to  the  laborers 
employed;  but  that  all  these  demands  were  to  be  settled  before 
any  of  the  money  was  to  be  applied  on  the  note  described  in 
the  complaint. 
The  court,  in  charging  the  jury  in  relation  to  the  plaintifiPs 
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alleged  extension  of  time  for  the  payment  of  the  note  sued  on, 
as  set  out  in  the  second  defense  of  Charman  and  Apperson^  said : 

"I  will  state  right  here  now,  in  regard  to  that,  that  the  law 
requires  that  the  time  shall  be  definite,  and  the  extension  shall 
be  for  a  valid  consideration.  Neither  of  these  is  pleaded  here, 
nor  is  there  any  proof  of  any  definite  extension,  and,  as  far  as 
that  is  concerned,  as  to  extending  the  time  on  the  note,  you 
will  not  consider  it." 

In  speaking  of  the  third  defense,  as  hereinbefore  set  out,  the 
court  further  charged  the  jury  as  follows: 

"There  was  no  evidence  that  Latourette  at  that  time  prom- 
ised to  release  the  defendants  Apperson  or  Charman,  or  either 
of  them,  from  the  payment  of  this  note;  no  evidence  that  he  ever 
intimated  to  them  in  any  way  that  they  would  be  released  from 
the  payment  of  the  note  in  suit.  The  only  evidence  was  that  he 
intimated  to  them  that  the  contract  would  be  sufiBcient  security 
for  the  new  notes  they  might  give  (in  lieu  of  the  note  described 
in  the  complaint),  and,  as  they  did  not  give  any  new  notes, 
they  cannot  claim  to  have  been  misled  in  this  case,  and  that 
estoppel  is  not  good." 

The  court,  instructing  the  jury  as  to  the  first  defense,  said 
in  effect  that  if  they  should  find  at  any  time  after  June  30, 
1897,  when  the  surveying  contract  was  assigned,  that  the  plain- 
tiff's agents  verbally  agreed  with  Johnson  that  with  the  money 
to  be  received  from  the  United  States,  they  would,  after  paying 
the  sum  of  $1,700  loaned,  advances,  orders  and  such  other  exr 
penses  as  they  were  required  to  defray,  discharge  the  promissory 
note  described  in  the  complaint,  and,  if  the  money  which  they 
secured  from  the  general  government  was  sufiicient  for  all  such 
purposes,  then  the  receipt  thereof  by  the  plaintiff's  agents  for 
their  principal  should  be  deemed  a  pajrment  of  the  note  sued  on, 
as  to  all  the  defendants.  An  exception  to  the  latter  instruc- 
tion was  taken  by  plaintiff's  counsel,  who  contend  that  an  error 
was  committed  in  giving  it.  It  will  be  remembered  that  the 
several  answers  state  that  on  or  about  June  30,  1897,  and  after 
the  note  sued  on  had  matured,  the  time  for  the  payment  thereof 
was  extended  according  to  the  terms  of  a  power  of  attorney 
which  stipulated  that  it  was  given  in  consideration  of  money 
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borrowed  from  the  attorneys  in  fact,  which  sum  is  the  money 
loaned  to  the  defendants  and  evidenced  by  the  promissory  note 
described  in  the  complaint.  This  averment  is  shown  to  be  false 
by  the  court's  certificate  that  the  sum  of  money  referred  to  in 
the  power  of  attorney  was  $1,700.  It  is  to  be  inferred  from 
an  examination  of  the  bill  of  exceptions  that  the  defendants' 
counsel  had  not  seen  the  written  agreement,  a  copy  of  which 
is  hereinbefore  set  out,  until  the  trial,  when  it  was  produced 
by  plaintiflF  and  offered  in  evidence.  It  would  seem  that  John- 
son, who  is  a  party  to  that  agreement,  and  from  whom  the  de- 
fendants' counsel  evidently  secured  the  information  that  sup- 
posedly enabled  them  to  prepare  their  answers,  had  forgotten 
the  written  agreement,  the  terms  of  which  unquestionably  au- 
thorized the  attorneys  in  fact,  after  paying  the  sums  specified, 
to  apply  the  remainder  of  the  money  to  be  received  from  the 
United  States  upon  any  debts  due  from  Johnson  and  held  by 
them  or  by  the  bank  that  they  might,  elect. 

After  the  contract  had  been  received  in  evidence,  Johnson,  as 
a  witness  in  his  own  behalf,  was  asked  on  direct  examination, 
if  subsequent  to  June  30,  1897,  the  attorneys  in  fact  or  either 
of  them  agreed  with  him  that  the  note  described  in  the  com- 
plaint should  be  treated  as  one  of  the  negotiable  instruments 
specified  in  the  written  agreement,  to  which  he  replied :  "That 
was  the  understanding/'  He  further  testified  more  in  detail 
concerning  the  agreement  to  pay  the  note  sued  on  from  the 
money  to  be  received  from  the  general  government,  whereupon 
the  plaintiff's  counsel  moved  to  strike  out  the  answers  of  tiic 
witness,  on  the  ground  that  they  were  immaterial  and  irrele- 
vant, because  no  modification  of  the  contract  of  June  30,  1897, 
had  been  alleged  as  a  defense  to  the  action.  The  xnotion  was 
denied,  but  no  exception  to  this  action  of  the  court  appears  to 
have  been  taken.  The  testimony  of  this  witness  is  apparently 
corroborated  by  that  of  the  defendant  Apperson,  who,  as  a  wit- 
ness in  his  own  behalf,  testified  that  some  time  after  the  note 
described  in  the  complaint  matured,  one  of  the  attorneys  in  fact 
requested  him  to  join  the  other  makers  in  executing  a  renewal 
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note>  saying  that  he  would  incur  no  liability  thereby,  because  the 
money  to  be  received  from  Johnson,  on  account  of  the  surveying 
contract  that  had  been  assigned,  would  be  sufficient  to  discharge 
the  obligation;  but  Apperson  refused  to  comply  therewith,  as- 
signing as  a  reason  therefor  that,  if  the  sum  of  money  to  be  re- 
ceived was  ample  for  the  purpose  stated,  no  necessity  existed 
for  the  giving  of  a  new  note.  The  attorneys  in  fact,  as  witnesses 
for  the  plaintiif,  severally  testified  that  no  agreement  was  en- 
tered into  with  either  of  the  defendants  herein,  whereby  any 
part  of  the  money  to  be  received  from  the  United  States  was  to 
be  credited  on  the  note  sued  on,  and  based  on  such  contradictory 
evidence  the  court  gave  the  instruction  hereinbefore  noted,  to 
which  an  exception  was  reserved. 

It  is  argued  by  counsel  for  Charman  and  Apperson  that  while 
the  written  agreement  of  June  30,  1897,  gave  the  attorneys  in 
fact  the  right  to  wait  until  receiving  the  money  from  the  United 
States  before  electing  the  debt  or  debts  owed  by  Johnson  and 
held  by  them  or  by  the  bank  which  should  be  discharged,  such 
right  was  ^  mere  privilege  which  they  could  waive,  and  if,  be- 
fore receiving  the  money,  the  note  sued  on  was  selected  to  be 
paid  therefrom,  and  an  agreement  to  that  effect  was  entered  into 
with  Johnson,  the  assent  was  an  appropriation  of  the  funds  to 
the  payment  of  that  promissory  note,  which,  as  the  court  prop- 
erly charged,  lil)erated  the  principals  and  the  sureties  from  lia- 
bility thereon.  The  legal  proposition  insisted  upon,  if  assented 
to,  would  permit  the  judgment  rendered  in  favor  of  Charman 
and  Apperson  to  rest  upon  a  modification  of  the  agreement  of 
June  30,  1897,  without  an  averment  of  that  fact  in  the  answers, 
in  the  absence  of  which  it  must  be  conceded  as  true  that  the 
plaintiff  had  no  knowledge  thereof  and  was  not  prepared  to 
meet  such  an  issue.  It  is  evident  from  the  averments  of  the  sev- 
eral answers  that  the  defendants  relied  on  the  original  written 
agreement  as  affording  a  defense  to  the  action  and  not  on  any 
verbal  modification  thereof,  and  in  such  case  the  question  to  be 
considered  is  whether  the  court  erred  in  charging  the  jury  as  to 
a  fact  not  in  issue,  though  no  exception  was  taken  to  the  intro- 


406  State  «,  Connolly.  [49  Or. 

duction  of  teBtimony  tending  to  establish  such  fact.  In  Coos 
Bay  R.  Co.  v.  Siglin,  26  Or.  387  (38  Pac.  192),  it  was  held  to 
be  reversible  error  to  charge  as  to  an  issue  not  made  by  the 
pleadings,  though  evidence  as  to  the  controverted  fact  was  re- 
ceived without  objection.  It  has  been  repeatedly  held  that  an 
instruction  outside  the  issues  is  erroneous,  and,  if  excepted  to, 
the  giving  thereof  in  such  case  is  sufficient  ground  for  reversal 
on  appeal:  Hughes  v.  McCullough,  39  Or.  372  (65  Pac.  85); 
Carsm  v.  Lauer,  40  Or.  269  (65  Pac.  1060) ;  First  Nat  Bank 
V.  McDonald,  42  Or.  257  (70  Pac.  901).  The  several  answers 
failed  to  allege  that  the  contract  of  June  30,  1897,  had  been 
modified  in  any  manner,  and  for  that  reason  the  instruction 
objected  to  is  erroneous. 

It  seems  inexplicable  that  under  such  an  instruction  the  jury 
should  have  found  in  favor  of  Charman  and  Apperson  and 
against  Johnson  and  Meldrum,  and  we  conclude  that  the  cause 
of  justice  will  be  promoted  by  reversing  the  judgment  and  grant-' 
ing  a  new  trial,  which  are  ordered.  REVEEfiSD. 


Decided  25  June,  1907. 

STATE  V,  CONNOLLY. 

90  Pac.  902. 

Justices  Court — How  to  Appeal  in  Criminal  Casb. 

1.  Under  the  provisions  of  Sections  2240,  2292  and  2298,  B.  A  C.  Comp., 
rogrulating:  the  griviiii;  of  notices  of  appeal  in  criminal  cases  before  Justices 
of  the  peace,  the  only  method  of  showing  that  a  notice  of  appeal  was 
griven  In  such  a  case  in  open  court,  which  may  be  done,  is  by  the  justice's 
docket,  where  the  fact  that  such  a  notice  was  so  given  Is  required  to  be 
recorded. 

Motion  for  Rule  to  Supply  Dbfbctivb  Record — Sufportinq  Evidbngb. 

2.  A  motion  to  require  alleged  omissions  in  a  record  to  be  supplied 
should  be  accompanied  by  some  showing  that  the  facts  justify  the  action 
asked. 

A  motion  to  complete  a  diminished  transcript  by  adding  the  facts 
regarding  the  giving  of  notice  of  appeal,  is  discreetly  denied  where  there 
is  no  showing  that  any  such  notice  was  actually  given  or  any  entry  con- 
cerning it  made  in  the  records  of  the  trial  court 


From  Grant :  George  E.  Davis,  Judge. 
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Pat  Connolly  was  convicted  of  a  misdemeanor  in  a  justice's 
court  and  appealed  to  the  circuit  court,  where  the  appeal  was 
dismissed.    He  now  further  appeals  to  this  court. 

Affirmed. 

For  appellant  there  was  a  brief  with  an  oral  argument  by  Mr. 
Victor  0.  Cozad. 

For  the  State  there  was  a  brief  over  the  name  of  J.  W.  Mo 
Cvlloch,  District  Attorney,  with  an  oral  argument  by  Mr. 
Andrew  Murray  Crawford,  Attorney  General. 

Opinion  by  Mr.  Chief  Justice  Bean. 

On  August  4,  190G,  there  was  filed  in  one  of  the  justices' 
courts  in  Grant  County  an  information  charging  the  defendant 
with  knowingly  and  wantonly  moving  two  bands  of  sheep  from 
Malheur  County  into  Grant  County  without  first  having  obtained 
a  permit  therefor,  as  required  by  Section  4277,  B.  &  C.  Comp. 
Connolly  was  arrested,  tried,  convicted  and  sentenced  to  pay 
fine  of  $150  and  costs.  From  this  judgment  he  attempted  to 
appeal' to  the  circuit  court,  but,  on  motion  of  the  district  at- 
torney, the  appeal  was  dismissed,  because,  among  other  reasons, 
no  notice  of  appeal  had  been  given  or  served  upon  the  district 
attorney  or  private  prosecutor.    He  appeals  to  this  court. 

1.  The  transcript  from  the  justice's  court  does  not  contain  a 
notice  of  appeal,  nor  a  copy  of  an  entry  in  the  justice's  docket, 
showing  that  oral  notice  had  been  given.  Accompanying  the 
transcript  was  a  letter  or  certificate  from  the  justice,  addressed 
to  the  county  clerk,  stating  that  the  defendant  gave  verbal  no- 
tice of  appeal  in  open  court ;  but  this  is  not  sufficient.  An  appeal 
in  a  criminal  action  in  a  justice's  court  is  taken  in  the  same 
manner  as  an  appeal  from  a  judgment  in  a  civil  action,  except 
that  the  notice  must  be  served  upon  the  district  attorney  or 
private  prosecutor :  Section  2292,  B.  &  C.  Comp.  An  appeal  in 
a  civil  action  is  taken  either  by  giving  oral  notice  in  open  court 
at  the  time  of  the  rendition  of  the  judgment,  or  at  any  time 
within  30  days  thereafter  by  serving  a  written  notice  on  the 
adverse  party  or  his  attorney,  and  filing  the  original  with  the 
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justice^  with  proof  of  service  indorsed  thereon,  and  by  giving  an 
undertaking  for  costs  and  disbursements:  Section  2240.  Sec- 
tion 2198  provides  that  the  justice  must  enter  in  hia  docket  the 
fact  of  appeal  having  been  made  and  allowed.  Under  these 
sections  an  appeal  in  a  criminal  action  in  a  justice's  court  may 
be  taken  by  giving  oral  notice  in  open  court  at  the  time  the 
judgment  is  rendered,  but  this  fact  must  be  entered  in  the 
Justice's  docket,  and  the  only  proof  of  the  notice  is  such  entry. 

2.  The  counter  motion  of  the  defendant  for  a  rule  on  the 
justice  to  complete  the  transcript,  if  it,  had  been  allowed,  would 
not  have  cured  this  defect.  There  was  no  showing  accompany- 
ing the  motion  that  the  transcript  was  incomplete  in  this  par- 
ticular, or  that  notice  of  appeal  had  in  fact  been  given,  or  that 
an  entry  to  that  effect  had  been  made  in  the  docket,  and  without 
some  such  showing  there  was  no  abuse  of  discretion  in  over- 
ruling the  motion:  Hager  v.  Knapp,  45  Or.  512  (78  Pac.  671). 

The  judgment  will  ]ye  affirmed.  Affirmed. 


Argrued  9  April,  decided  11  June,  rehearing  denied  17  July,  1907. 

IiA!NDSWICK  V.  LANE. 

90  Pac.  490. 

Municipalities — Charter  Requirement  of  Rbsidencb  for  Laborers. 

1.  Section  163  of  the  Portland  charter  of  1908.  provldlnsr  that  '"no 
unskilled  laborer  not  a  citizen  of  the  United  States  *  *  and  who  has  not 
resided  within  the  city  for  one  year  •  •  shall  bo  employed  by  the  city" 
does  not  apply  to  citizens  of  this  country  and  as  to  them  there  is  no 
residence   requirement. 

Appeal — Record — Evidence  Dehors. 

2.  Matters  not  in  the  record  and  of  which  the  court  is  not  authorized 
by  statute  to  take  Judicial  notice  cannot  be  considered  for  any  purpose. 

Where  th«  proceedings  before  a  commission  appointed  to  prepare  a 
city  charter,  and  an  explanatory  note  issued  by  the  commission  to  the 
voters  at  the  time  the  charter  was  adopted,  are  not  a  part  of  the  record 
on  appeal,  they  cannot  be  considered  in  determining  the  construction  of 
a  provision  of  the   charter. 

From  Multnomah :  Arthur  L.  Frazer,  Judge. 
Statement  by  Mr.  Justice  Eakin. 

This  is  a  proceeding  by  mandamus  brought  by  Thor  C;  Lands- 
wick against  Harry  Lane,  mayor  of  Portland,  and  the  members 
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of  the  Civil  Service  CommiBsion.  A  demurrer  to  the  alternative 
writ  was  sustained,  and  the  proceeding  dismissed^  from  which 
the  plaintiff  appeals.  The  wrii  shows  that  C.  H.  McNemee  and 
Geo.  W.  Snyder  on  December  26,  1905,  made  application  to  the 
commission  for  examination  as  to  their  fitness  for  employment 
as  laborers  in  the  street  cleaning  department  of  the  city;  that 
in  their  examination  it  appeared  that  they  had  not  resided  in 
the  city  for  one  year  next  preceding  thereto,  and  after  said  ex- 
amination, namely,  on  January  3,  1906,  their  names  were  placed 
on  the  register  of  eligible  candidates  for  such  employment,  and 
thereafter,  on  the  same  day,  plaintiff,  who  is  also  on  said  register 
for  similar  employment,  demanded  of  the  commission  that  their 
names  be  stricken  from  the  register,  for  the  reason  that  they 
were  not  eligible  for  such  employment  without  a  residence  of 
one  year  before  such  registration. 

Section  163  of  the  Portland  charter  provides: 

"No  mechanic  or  unskilled  laborer  not  a  citizen  of  the  United 
States,  who  has  not  declared  his  intention  to  become  such,  and 
who  has  not  resided  within  the  city  for  one  year  next  before 
entering,  thereon,  shall  be  employed  by  the  city.  Eight  hours 
shall  constitute  a  day's  work  for  all  laborers,  workmen  and 
mechanics  who  may  be  employed  by  the  city,  and  the  minimum 
wages  of  unskilled  manual  laborers  employed  by  the  city  shall 
be  $2  per  day/'  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Stivers  & 
Beckwiih,  with  an  oral  argument  by  Mr.  ^\ alter  Henry  Stive^rs. 

For  respondents  there  was  a  brief  over  the  names  of  L.  A. 
McNary,  City  Attorney,  John  F.  Kavanaugh  and  1\  L.  Willis, 
with  an  oral  argument  by  Mt\  Kavanaugh, 

Opinion  by  Mk.  Justice  Eakin. 

1.  The  only  question  arising  on  the  appeal  is  whether  other 
laborers  than  those  not  citizens  of  the  United  States,  who  have 
declared  their  intention  to  become  such,  are  eligible  for  employ- 
ment by  the  city  without  establishing  previous  residence  within 
the  city  for  one  year.  Plaintiff  claims  that  the  first  sentence 
of  Section  163  of  the  charter  includes  a  citizen  of  the  United 
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States^  as  well  as  a  person  not  a  citizen^  and  that  bath  are  pre- 
cluded from  employment,  unless  they  have  resided  within  the 
city  one  year;  while  the  defendant  insists  that  the  residence 
qualification  applies  only  to  persons  not  full  citizens.  This  lan- 
guage of  the  section  is  not  entirely  free  from  difSculty.  In 
arriving  at  the  intention  of  the  legislature,  we  may  look  not 
only  at  the  words  used,  but  also  look  to  statutes  m  pari  materia, 
and  consider  the  general  purpose  of  the  statute  and  the  sur- 
rounding circumstances  in  so  far  as  they  may  tend  to  explain 
doubtful  language.    Section  707,  B.  &  C.  Comp.,  provides: 

^^In  the  construction  of  a  statute  the  intention  of  the  legisla- 
ture, *  *  is  to  be  pursued,  if  possible;  and  when  a  general  and 
particular  provision  are  inconsistent,  the  latter  is  paramount 
to  the  former."  , 

We  find  that  Section  311  of  the  charter,  relating  to  examina- 
tions under  the  civil  service  law  of  applicants  for  places  in  the 
classified  civil  service,  provides,  among  other  things: 

"Said  examinations  shall  be  confined  to  citizens  of  the  United 
States  who  can  read  and  write  the  English  language,  and  shall 
be  open  to  all  such  citizens  who  possess  such  qualifications  as  to 
residence,  age,  health,  habits  and  moral  character  as  may,  by 
rule,  be  prescribed  by  the  commission." 

This  section  evidently  contemplates  that  all  citizens  of  the 
United  States  are  eligible  for  employment,  if  otherwise  quali- 
fied as  disclosed  by  the  examination,  without  any  qualification 
as  to  residence,  except  such  as  the  commission  may  by  rule  pro- 
vide, and  leaves  to  the  discretion  of  the  commission  to  determine 
the  propriety  of  making  a  residence  qualification  for  applicants 
who  are  citizens.  The  provisions  of  this  section  may  be  deemed 
general  as  to  eligibility,  and,  if  there  is  a  special  provision  as  to 
residence  in  conflict  therewith,  the  latter  should  prevail :  Suth- 
erland, Stat.  Const.  (2  ed.)  §346.  Yet,  when  the  latter  is 
ambiguous  or  of  doubtful  meaning,  the  former  may  be  consid- 
ered in  so  far  as  it  may  aid  to  the  intention  of  the  legislature. 
And  thus  Section  311  of  the  charter  indicates  that  the  legisla- 
ture did  not  intend  to  prescribe  in  the  charter  a  residence  quali- 
fication for  applicants  who  are  citizens  of  the  United  States. 
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It  is  Baid  in  Alexander  v.  Worihington,  5  Md.  485:  ^'The 
language  of  a  statute  is  its  most  natural  expositor^  and  where 
its  language  is  susceptible  of  a  sensible  interpretation  it  is  not 
to  be  controlled  by  any  extraneous  considerations."  Sutherland, 
Stat.  Const.  §  388  says :  "In  construing  a  particular  part  of  a 
statute,  the  whole  act  may  be  regarded,  and  all  other  acts  bear- 
ing on  the  subject,  and  all  extraneous  circumstances  which  the 
legislature  may  be  supposed  to  have  had  in  mind  may  be  prop- 
erly taken  into  consideration,  yet  the  intent  which  is  finally  ar- 
rived at  must  be  an  intent  consistent  with  and  fairly  expressed 
by  the  words  of  the  statute  themselves.^^  And  Section  367  of 
the  same  work  states:  "When  the  words  of  a  provision  are 
plainly  expressive  of  an  intent  not  rendered  dubious  by  the  con- 
text, no  interpretation  can  be  permitted  to  thwart  that  intent; 
the  interpretation  must  declare  it,  and  it  must  be  carried  into 
effect  as  the  sense  of  the  law.*'  In  Stwges  v.  Crowninshield, 
17  U.  S.  (4  Wheat.)  200  (4  L.  Ed.  529),  the  court  say:  "Al- 
though the  spirit  of  an  instrument,  especially  of  a  constitution, 
is  to  be  respected  not  less  than  its  letter,  yet  the  spirit  is  to  be 
collected  chiefly  from  its  words.  It  would  be  dangerous  in  the 
extreme  to  infer  from  extrinsic  circumstances  that  a  case  for 
which  the  words  of  the  instrument  expressly  provided  shall  be 
exempted  from  its  operation.*' 

Construed  by  these  rules,  the  residence  qualification  of  Sec- 
tion 163  of  the  charter  can  only  affect  laborers  not  citizens  of 
the  United  States.  The  subject  of  this  sentence  of  the  section 
is  "no  mechanic  or  unskilled  laborer  not  a  citizen  of  the  United 
States,**  and  the  qualifying  clause,  "not  a  citizen  of  the  United 
States,**  is  restrictive  and  determines  who  are  included  within 
it,  and  is  thereby  restricted  to  laborers  not  citizens.  Also,  we 
have  the  two  relatives  connected  by  "and,**  namely,  "who  has 
not  declared  his  intention  to  become  such,**  and  "who  has  not 
resided  within  the  city  for  one  year,**  clearly  referring  to  the 
same  antecedent.  "^And  who,*  'but  who'  or  'or  who,*  etc.,  are 
best  used  only  when  preceded  by  the  same  relative'* :  Carpenter's 
Eng.  Grammar,  87.    Qenung*s^  Practical  Elements  of  Rhetoric, 
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in  discuBsing  the  discrimination  of  the  antecedent  of  pronouns^ 
on  page  125,  gays :  "There  are  two  lawa  of  thought,  which,  ac- 
cording to  occasion,  may  aid  the  reader  in  referring  the  pronoun 
to  its  antecedent :  One  is  the  law  of  prominence,  by  which  the 
pronoun  is  interpreted  as  referring  to  the  principal  subject  of 
the  antecedent  clause;  the  other  is  the  law  of  proximity,  by 
which  the  pronoun  is  referred  to  the  nearest  subject."  To  the 
same  effect  is  Sutherland,  Stat.  Const.  §§409,  420:  "Relative 
and  qualifying  words  and  phr^tses,  grammatically  and  legally, 
where  no  contrary  intention  appears,  refer  solely  to  the  last 
antecedent."  In  this  case  the  import  of  the  first  relative  clause 
discloses  unequivocally  that  its  antecedent  is  "not  a  citizen,'' 
and  both  relatives  have  the  same  antecedent.  It  is  hardly  possi- 
ble t©  put  any  construction  upon  the  sentence  that  would  make 
it  include  a  person  who  is  a  citizen  of  the  United  States,  as  well 
as  one  who  is  not,  without  changing  the  whole  phraseology;  so 
that,  whether  we  construe  it  by  the  plain,  common-sense  reading, 
or  with  other  sections  in  pari  materia,  or  by  its  technical,  gram- 
matical construction,  the  result  is  the  same. 

2.  As  aids  to  the  interpretation  of  this  section,  counsel  for 
the  plaintiff  in  their  brief  refer  the  court  to  what  took  place 
before  the  charter  commission,  who  were  appointed  by  the  legis- 
lature to  prepare  the  charter,  and  also  to  an  explanatory  note 
issued  by  the  commission  to  the  voters  at  the  time  the  charter 
was  adopted ;  but  these  matters  are  not  within  the  record  or  the 
knowledge  of  the  court,  and  therefore  cannot  be  considered. 

Inhere  being  no  error  in  the  ruling  of  the  court  below,  the 
judgment  is  affirmed.  Affirmed. 

Decided  11  June,  1907. 

StTMPTEB  BAILWAT  CO.  r,  QABBNEB. 

90   Pac.    499. 

Estoppel  to  Revoke  a  Parol  License  Granted  for  a  Consideration.* 
A   parol   license,   grranted   for  a  consideration,   In  pursuance  of   which 


•Note. — See  note  to  Hallock  v.  SuitoVj  37  Or.  9,  and  notes  to  Stoner  v. 
Zucker,  113  Am.  St.  Rep.  301:  7  Am.  A  Eng.  Ann.  Caa.  704,  and  partic- 
ularly p.  716,  where  the  Oregron  cases  are  analyzed  and  discussed. 

Reporter. 
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appreciable  expenditures  of  money  have  been  made,   cannot  be   revoked 
at  the   caprice  of  the  grantor. 

Where  a  railroad  company  has  extended  a  spur  across  a  tract  of 
land  with  at  lea^t  the  knowledge,  if  not  at  the  request,  of  the  owner, 
and  thereby  enabled  such  owner  to  market  much  valuable  timber  that 
would  otherwise  have  been  inaccessible,  It  will  be  permitted  to  maintain 
the  track  until  the  timber  is  also  removed  from  an  adjoining  tract  that 
all  parties  contemplated  should-  be  similarly  logged. 

From  Baker:  Willjam  Smith,  Judge. 

Suit  by  the  Surapter  Valley  Railway  Co.  against  Charles  and 
Alice  Gardner  for  an  injunction,  in  which  it  was  successful,  and 
defendants  appeal.  Modified. 

For  appellants  there  was  a  brief  and  an  oral  argument  by 
Mr,  Clmrles  Elmer  Norton, 

For  respondent  there  was  a  brief  over  the  name  of  John  L. 
Rand,  with  an  oral  argument  by  Mr,  Vemor  Woj^ne  Tomlinson, 

Opinion  by  Mr.  Justice  Moore. 

This  is  a  suit  by  the  Sumpter  Valley  Railway  Co.,  a  corpora- 
tion, against  Charles  H.  Gardner  and  Alice,  his  wife,  to  enjoin 
them  from  interfering  with  the  operation  of  a  railway  spur,  and 
to  establish  a  perpetual  right  of  way  therefor  across  certain  land. 
The  facts,  constituting  the  basis  of  the  claim  asserted  in  the  com- 
plaint, are  denied  in  the  answer,  which  also  alleges  new  matter 
as  a  defense.  The  latter  a,vennents  are  denied  in  the  reply,  and 
on  these  issues  the  cause  was  tried  and  a  decree  rendered  as 
prayed  for  in  the  complaint,  from  which  the  defendants  appeal. 

The  testimony  shows  that  Gardner  made  a  homestead  entry 
on  the  west  half  of  the  northeast  quarter,  and  the  west  half  of 
the  southeast  quarter,  of  section  28,  in  township  10  south,  of 
range  38  east  of  the  Willamette  Meridian.  About  30  or  40  acres 
of  this  land,  consisting  of  a  narrow  valley  through  which  a 
small  stream  flows,  is  susceptible  of  cultivation,  and  the  re- 
mainder is  hilly,  and  was  originally  covered  with  timber.  Gard- 
ner built  a  small  house  and  bam  on  the  land,  three  acres  of 
which  he  irrigated  with  water  taken  in  ditches  from  the  creek. 
He  arid  his  mother,  who  also  owned  timber  lands  in  that  vicinity, 
secured  from  one  S.  W.  Dean,  December  8,  1900,  a  right  of  way 
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to  extend  a  railway  spur  across  his  premiseB  to  their  lands^  with 
the  privilege  of  operating  cars  on  such  branch  for  the  term  of 
five  year^.  The  proof  in  support  of  Gardner's  right  to  the  home- 
stead was  rejected,  whereupon  his  wife,  on  August  1,  1902,  in 
consideration  of  $400,  secured  from  the  receiver  of  the  local 
land  office  a  receipt  for  the  premises  under  a  claim  that  the  land 
was  more  valuable  for  timber  than  for  agricultural  purposes. 
Thereafter  Gardner  stipulated  to  sell  the  timber  from  this  land 
to  the  Oregon  Lumber  Company,  a  corporation,  provided  a  spur 
from  plaintiff's  railway,  extending  from  Austin  to  Baker  City, 
should  be  constructed  to  the  premises,  so  that  the  logs  cut  thereon 
could  be  transported  to  market.  The  managers  of  the  Oregon 
Lumber  Co.  are  also  the  controlling  officers  of  the  Sumpter 
Valley  Railway  Co.,  and,  Gardner's  offer  having  been  accepted, 
a  line  was  surveyed  through  the  land  hereinbefore  particularly 
described,  and  the  right  of  way  therefor  graded  the  entire  dis- 
tance by  Gardner,  who  was  paid  for  such  service  by  the  plaintiff, 
which  placed  ties  and  laid  rails  on  the  spur  and  operated  cars 
thereon.  All  the  saw  logs  on  such  land  having  been  cut  and 
marketed,  the  plaintiff  was  notified  to  vacate  the  premises;  but, 
failing  to  comply  tberewith,  Gardner  tore  up  a  part  of  the  ties 
and  rails,  whereupon  this  suit  was  instituted. 

Joseph  Barton,  the  plaintiff's  general  superintendent,  as  its 
witness,  testified  that  he  located  the  line  across  Mrs.  Gardner's 
land,  and  when -it  was  surveyed  he  had  a  conversation  with  her 
husband,  in  which  the  custom  was  discussed  that  a  person  de- 
siring to  have  a  spur  built  to  his  land  was  required  to  grade  the 
right  of  way  at  his  own  expense,  and  the  railway  company,  if  its 
agents  thought  it  advisable,  would  furnish  and  lay  the  ties  and 
rails;  but,  as  there  was  so  much  timber  growing  back  of  the 
land  across  which  the  branch  line  was  desired  that  could  be 
profitably  removed,  the  plaintiff  concluded  to  pay  for  the  grad- 
ing. Grant  Geddes,  the  general  superintendent  of  the  Oregon 
Lumber  Co.,  as  plaintiff's  witness,  testified  that  Gardner  stated, 
when  he  proposed  that  a  spur  should  be  built,  that  there  was  so 
much  timber  to  come  over  the  line  that  the  railway  company 
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could  well  afford  to  pay  for  the  grading,  and  that  when  he  fur- 
nished the  right  of  way  he  was  doing  his  part.  Alluding  to 
Gardner's  conversation,  this  witness  was  asked: 

"Now  what,  if  anything,  did  he  say  at  the  time  he  proposed 
the  construction  of  this  spur  across  his  premises,  with  reference 
to  how  long  the  spur  was  to  remain  there  or  otherwise?" 

To  which  he  replied: 

"He  said  that  the  spur  would  necessarily  have  to  be  there  for 
some  time,  as  it  would  want  to  bring  out  all  the  timber  that  was 
behind  him. 

Q;  What  did  he  say  with  reference  to  it  remaining  there  for 
that  length  of  time,  or  otherwise? 

A.  He  gave  me  to  understand  that  it  was  perfectly  agreeable 
for  it  to  remain  there  that  length  of  time,  perfectly  agreeable." 

An  examination  of  the  testimony  convinces  us  that  the  spur 
was  put  in  pursuant  to  Gardner's  stipulation  that  the  line  of 
railway  should  be  used,  as  constructed,  until  all  the  timber 
growing  on  land  situated  back  of  his  wife's  premises  and  accessi- 
ble by  the  spur  could  be  cut  and  carried"  to  market  on  plaintiff's 
cars.  No  agreement,  however,  to  that  effect  was  entered  into 
with  Mrs.  Gardner;  but  she  knew  that  the  railroad  was  being 
constructed,  and  made  no  objection  thereto.  As  a  witness  in  her 
own  behalf,  she  testified,  on  cross-examination,  that,  knowing 
her  husband  was  cutting  the  timber  from  her  land,  she  did  not 
try  to  prevent  him  from  doing  so.  In  referring  to  him,  she  was 
asked : 

'Tou  knew  of  his  wanting  this  right  of  way  across  the  land 
— wanting  this  track  put  in  there  to  get  out  these  logs?" 

She  replied: 

"I  knew  the  track  was  put  in  there. 

Q.  And  you  knew  that  he  wanted  it  put  in  there  ? 

A.  Yes,  I  knew  all  about  that." 

It  does  not  appear  that  Mrs.  Gardner  expressly  authorized  her 
husband  to  permit  the  plaintiff  to  build  the  spur  across  her  land, 
but  we  think  it  is  fairly  inferable  from  the  testimony  that  he 
was  empowered  to  do  so.    While  he  claimed  the  premises  as  a 
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homestead,  he  negotiated  for  a  right  of  way  for  a  spur  thereto, 
and,  after  his  wife  secured  the  land,  he  at  all  times  treated  it 
as  his  own  by  cutting  and  removing  the  timber  therefrom.  This 
circumstance  tends  to  show  that  he  was  authorized  to  represent 
her  in  all  matters  relating  to  the  premises,  and,  in  view  of  her 
conduct,  we  believe  she  is  equitably  bound  by  his  acts. 

Whatever  the  rule  may  be  in  other  jurisdictions,  it  is  set- 
tled in  this  state  that,  if  a  party,  for  a  consideration,  makes  val- 
uable improveraente  on  the  real  property  of  another,  pursuant 
to  a  parol  agreement  with  the  owner  thereof,  upon  the  faith 
of  which  he  has  relied,  the  license  cannot  thereafter  be  revoked 
to  the  prejudice  of  the  party  making  the  improvements :  Curtis 
V.  La  Grande  Water  Co,  20  Or.  34  (23  Pac.  808,  26  Pac.  378: 
10  L.  R.  A.  484) ;  Garrett  v.  Bishop,  27  Or.  349  (41  Pac.  10) ; 
Bowman  v.  Bowman,  35  Or.  279  (57  Pac.  546) ;  Lavery  v.  Ar- 
nold,  36  Or.  84  (57  Pac.  906,  68  Pac.  524) ;  HaZlock  v.  Suitor, 
37  Or.  9  (60  Pac.  384).  The  benefit  derived  by  the  defendants 
from  the  sale  of  their  logs,  which  they  were  enabled  to  market 
after  the  spur  was  constructed,  affords  a  consideration  for  the 
parol  agreement  on  the  faith  of  which  the  plaintiff  relied,  and, 
this  being  so,  they  will  not  be  permitted  to  revoke  the  license 
during  the  term  for  which  it  was  granted.  We  do  not  think 
that  such  right  should  be  perpetual  or  exercised  longer  than 
necessary  to  remove  the  timber  contemplated  when  the  agree- 
ment was  consummated.  What  that  term  should  be  is  con- 
jectural, for  no  direct  testimony  was  given  on  the  subject.  It 
appears,  however,  that  the  plaintiff  secured  from  Dean  a  five 
years'  extension  of  the  right  granted  to  Gardner  and  his  mother, 
whose  authority  expired  December  8,  1905,  and  it  will  be  as- 
sumed that  the  time  specified  in  such  renewal  is  ample  for  that 
purpose. 

The  decree  will  therefore  be  modified,  and  one  entered  here 
granting  the  plaintiff  a  right  of  way  across  the  defendants* 
premises  until  December  8,  1910,  'during  which  time  they  will 
be  restrained  from  interfering  in  any  manner  with  the  operation 
of  the  spur  as  constructed.  Modifisd. 
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Arerued  4  June,  decided  18  June,  1907. 

XBAMEB  r.  MABSH. 

90  Pac.   683. 

Afpbal — Illustration  of  Advxrsb  Party. 

Where  certain  land  on  which  plaintiff  attempted  to  impose  a  Hen  had 
Men  sold  under  a  bond  for  a  deed,  and  the  vendors  saccessfully  oontested 
the  riflrhts  of  the  vendee  in  the  premises^  and  also  defeated  plaintiff's  claim 
of  lien,  such  vendee  is  an  adverse  party-  on  whom  notice  of  appeal  taken  by 
plaintiff  must  be  served. 

From  Marion:  Willi  am  Galloway,  Judge. 

Suit  by  Willis  Kramer  and  others  against  Canfield  Marsh 
and  others^  From  a  decree  dismissing  the  suit  as  against  plain- 
tiffs^ they  appeal.    On  motion  to  dismiss.  Dismissed. 

ilt,  Oeorge  Oreenwood  Bingham  for  the  motion. 
Mr,  Charles  Edwin  Lenon  contra. 

Opinion  by  Mr.  Justice  Moore. 

This  is  a  motion  to  dismiss  an  appeal.  A  suit  was  commenced 
against  Canfield  Marsh,  Sophia,  his  wife,  and  Lester  W.  Humph- 
rey, to  recover  from  the  former  a  sum  of  money,  and  to  impress 
a  lien  therefor  on  an  undivided  one-fourth  interest  in  certain 
real  property  situate  in  Marion  County,  which  premises  Marsh 
and  his  wife  had  covenanted,  in  a  bond  for  a  deed,  to  convey  to 
their  codefendant,  for  $1,000,  evidenced  by  Humphrey's  prom- 
issory note,  which  stipulated  for  the  payment  of  that  sum  in 
installments  of  $83.33  each,  the  first  becoming  due  December  30, 
1904,  and  others  maturing  every  three  months  thereafter  until 
September  30,  1907,  when  the  final  payment  was  to  be  made, 
and  a  deed  executed.  The  note  further  provided  that,  if  de- 
fault were  made  in  the  payment  of  any  installment  when  it  ma- 
tured, the  remainder  of  the  purchase  price  of  the  land  should 
immediately  become  due  and  collectible,  at  the  option  of  the 
holder  of  the  note,  upon  which  the  following  are  the  only  pay- 
ments that  have  been  made,  to-wit :  February  14,  1905,  $98.35 ; 
and  May  29  of  that  year,  $97.08.  Marsh  and  wife,  answering 
separately,  deny  the  material  allegations  of  the  complaint,  and, 

40  Ob. —  f7 
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in  their  reply  to  Humphrey's  answer,  aver  that,  by  reason  of 
his  failure  to  pay  the  installments  agreed  upon,  the  bond  for  a 
deed  has  become  and  is  rendered  void,  and  pray  that  he  be  dK 
rected  to  pay  the  remainder  of  the  purchase  price  within  60 
days  from  the  time  the  decree  is  given,  and  that  in  default 
thereof  his  interest  in  the  real  property  may  be  barred  and 
foreclosed.  The  cause  was  tried  and  a  decree  rendered  against 
Humphrey,  as  prayed  for  in  the  reply;  but  the  suit  was  dis- 
missed as  to  the  plaintiffs,  who  attempted  to  appeal  by  serving 
a  notice  thereof  upon  Marsh  and  his  wife;  but  no  notice  of 
appeal  was  served  upon  or  given  to  Humphrey,  and  for  this 
reason  it  is  contended  by  respondent's  counsel  that  no  jurisdic- 
tion of  the  cause  was  obtained. 

The  question  to  be  determined  is  whether  or  not  Humphrey 
is  an  adverse  party.  The  statute  provides  that,  if  an  appeal  is 
not  taken  at  the  time  the  decision  complained  of  is  rendered, 
the  party  desiring  to  review  the  judgment  or  decree  may  cause 
a  notice  of  appeal  to  be  served  upon  such  adverse  party  or  par- 
ties as  have  appeared  in  the  action  or  suit :  B.  &  C.  Comp.  §  549. 
An  adverse  party  is  a  natural  or  an  artificial  person  by  or  against 
whom  an  action  or  suit  is  brought,  and  whose  interest,  in  rela- 
tion to  the  judgment  or  decree  rendered  therein,  is  in  conflict 
with  a  modification  or  reversal  thereof  by  an  appeal  therefrom : 
The  Victoriufi,  24  Or.  121  (32  Pac.  1040:  41  Am.  St.  Rep.  838)  ; 
Bennett  v.  Minot,  28  Or.  339  (39  Pac.  997) ;  Alliance  Trust  Co. 
V.  O'Bnen,  32  Or.  333  (50  Pac.  801) ;  Cooper  Mfg.  Co.  v,  Dela- 
hunt,  36  Or.  402  (51  Pac.  649).  The  notice  of  appeal  waa  not 
served  until  nearly  six  months  after  the  decree  was  rendered, 
and  whether  or  not  Humphrey,  within  the  60  days  limited  there- 
for, paid  the  amount  of  the  note  and  secured  a  deed  to  the 
premises,  or  neglected  to  comply  with  the  court's  direction  in 
that  particular,  is  not  disclosed.  The  decree  recognizes  his  right 
to  the  land,  and  concedes  that  Marsh  holds  the  legal  title 
thereto,  which  is  to  be  transferred  to  him  upon  the  payment  of 
the  remainder  of  the  purchase  price.  If  the  decision  sought  to 
be  reviewed  is  reversed  or  modified,  and  a  decree  rendered  in 
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this  court,  awarding  any  sum  against  Marsh,  as  prayed  for  by 
the  plaintiffs,  and  declaring  such  recovery  to  be  superior  to  the 
equitable  interest  of  Humphrey  in  the  premises,  as  alleged  in 
the  complaint,  the  specific  charge  thus  imposed  on  the  land  would 
necessarily  tend  to  impair  his  estate  therein,  unless  he  has 
abandoned  all  claim  thereto,  which  is  not  apparent  from  an  in- 
spection of  the  transcript.  This  being  so,  he  is  an  adverse  party, 
and  the  appeal  is  dismissed.  Dismissed. 


Decided  18  June,  1907. 

BINHOFF  V.  STATE. 

90  Pac.  586. 

Trespass — Information — Pleading  Exceptions. 

1.  An  information  under  a  statute  containing:  exceptions  must  show 
that  the  person  chargred  is  not  within  such  exceptions. 

An  information  for  trespass,  drawn  under  Section  1830,  B.  ft  C.  Comp., 
provldinfiT  that  if  any  person  other  than  an  officer  on  lawful  business  shall 
go  upon  any  premises  not  his  own,  etc.,  he  shall  be  eruilty  of  a  misde- 
meanor, must  show  affirmatively  that  the  person  chargred  was  not  such 
officer,  and  that  he  did  not  own  tHe  premises. 

Trespass — Sufficient  Allegation  of  Ownership. 

2.  An  information  for  trespass  in  which  it  is  alleged  that  the  premises 
In  question  were  owned  by  a  named  person  other  than  defendant -does 
not  show  that  defendant  may  not  have  been  the  owner  and  therefore  not 
eruilty  under  Section  1830  of  B.  ft  C.  Comp.,  for  the  word  "owner"  has  a 
variety  of  meanlngrs.  some  of  which  do  not  include  a  fee-simple  estate. 

Trespass — Mbanino  of  Word  "Owner." 

3.  The  term  "owner,"  as  used  In  B.  ft  C.  Comp.  11830,  prohibltlngr  a 
trespass  by  one  not  the  owner  of  the  land  nor  an  officer  on  lawful  busi- 
ness, is  not  limited  to  the  holder  of  the  fee-simple  estate,  but  also  in- 
cludes one  holding  merely  a  usufructuary  interest. 

From  Union:  Robert  Eakin,  Judge. 

Statement  by  Mr.  Commissioner  Slater. 

Frank  Binhoff  was  arrested  and  convicted  in  the  Justice's 
Court  for  South  T^a  Grande  District,  Union  County,  on  the 
following  complaint :  "Frank  Binhoff,  the  above-named  defend- 
ant, is  accused  by  this  complaint  of  trespass  on  inclosed  lands 
committed  as  follows:  That  the  said  defendant,  Frank  Bin- 
hoff, did,  in  the  County  of  Union,  State  of  Oregon,  on  the  18th 
day  of  July,  1906,  wrongfully  and  unlawfully  enter,  go  and 
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trespass  upon  certain  inclosed  lands  and  premises^  then  and  there 
the  property  of  one  J.  D.  McKennon,  without  any  permission 
to  so  or  at  all  enter  or  go  thereon,  and,  after  being  notified  by 
the  said  J.  D.  McKennon  to  not  go  or  enter  upon  said  inclosed 
premises,  the  same  being  more  particularly,  described,"  etc. 

After  verdict  plaintiff  moved  for  arrest  of  judgment,  basing 
his  motion  upon  the  contention  that  the  complaint  did  not  state 
facts  sufficient  to  charge  a  breach  of  the  statute.  On  the  over- 
ruling of  his  motion,  plaintiff  was  sentenced  to  pay  a  fine  of 
$15,  and  thereupon  he  petitioned  the  circuit  court  of  that  county 
to  review  and  set  aside  the  judgment  of  the  justice's  court.  The 
petition  being  dismissed,  he  appeals  to  this  court. 

Reversed. 

For  appellant  there  was  a  brief  with  an  oral  argument  by 
Mr.  Eugene  AshwUL 

For  the  State  there  was  a  brief  over  the  names  of  Andrew 
Murray  Crawford,  Attorney  General,  and  P.  8,  Ivanhoe,  DiBtrict 
Attorney,  with  an  oral  argument  -by  Mr,  Ciuwfard, 

Opinion  by  Mil  Commissioner  Slater. 
The  material  part  of  Section  1830,  B.  &  C.  Comp.,  under 
which  the  complaint  in  this  case  was  made,  provides: 

"If  any  person  other  than  an  officer  on  lawful  business  shall 
go  or  trespass  upon  any  inclosed  lands  or  premises  not  his  own, 
and  shall  fail,  neglect  or  refuse  to  depart  therefrom  immediately 
and  remain  away  until  permitted  to  return  upon  the  verbal  or 
printed  or  written  notice  of  the  owner  or  person  in  the  lawful 
occupation  of  said  lands  or  premises,  such  trespasser  shall  be 
deemed  guilty  of  a  misdemeanor,''  etc. 

The  deficiency  of  the  complaint  material  to  be  considered  is 
contended  by  plaintiff  to  be  that  it  does  not  allege  (1)  that  the 
defendant  at  the  time  of  the  trespass  was  not  "an  officer  on  law- 
ful business";  (2)  that  the  lands  and  premises  on  which  ilie 
defendant  is  charged  with  having  entered  were  not  his  own. 

1.  It  is  clear  that  the  statute  in  question  defines  an  act  which 
IS  to  become  a  crime  only  when  committed  by  persons  of  a  par- 
ticular class,  and  under  particular  conditions.    Under  such  cir- 
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cumstanceB  it  is  necessary  that  the  complaint  or  indictment  show 
that  the  accused  is  not  one  of  the  class  included,  and  that  the 
particular  conditions  exist.  The  excluding  words  of  the  statute, 
viz./  "other  than  an  (rfBoer  on  lawful  business/'  are  included  in, 
and  are  an  essential  ingredient  of,  the  description  of  the  persons 
who  may  commit  the  offense.  All  persons  are  not  within  the 
intbfxliction  of  the  law,  but  only  such  as  are  not  "an  officer  on 
lawful  business.^'  In  an  indictment  under  the  Mississippi  act 
of  1830,  prohibiting  any  persons,  other  than  Indians,  from  mak- 
ing settlements  within  their  territory,  it  was  held  necessary  in 
State  V.  Craft,  1  Walker  (Miss.),  409,  to  aver  that  the  defendant 
was  not  an  Indian.  It  was  necessary,  therefore,  that  the  indict- 
ment or  complaint  should  negative  the  exception  in  the  statute 
that  the  accused  was  "an  officer  on  lawful  business^':  State  v. 
Clements,  15  Or.  237,  247  (14  Pac.  410);  State  v.  Tamler, 
19  Or.  528  (25  Pac.  71 :  9  L.  R.  A.  853) ;  Wharton,  Crim.  PL 
&  Pr.  (8  ed.)  240. 

As  to  alleging  the  conditions  under  which  the  offense  may  be 
committed,  the  complaint  or  affidavit  which  is  to  be  the  basis  of 
a  warrant  for  the  arrest  of  one  charged  with  committing  a  crim- 
inal trespass  must  contain  allegations  which  are  sufficient  in  sub- 
stance to  meet  the  statutory  provisions,  and  must  set  forth 
every  substantial  matter  with  the  certainty  which  is  required  in 
an  indictment  (21  PI.  &  Pr.  881) ;  and,  where  the  statute  de- 
nounces only  acts  done  undi^r  particular  conditions  or  between 
certain  dates,  the  exceptions  and  provisos  in  the  statute  consti- 
tute a  material  part  of,  its  descriptive  ingredients,  and  it  is 
necessary  to  negative  the  exceptions.  Within  this  rule  it  was 
incumbent  upon  the  state  to  allege  that  the  defendant  went  or 
trespassed  upon  inclosed  lands  or  premises  not  his  own. 

2.  This  was  not  done  in  express  terms,  but  it  is  claimed  that 
the  rule  has  been  substantially  complied  with  by  alleging  in  the 
complaint  that  the  trespass  was  upon  "certain  inclosed  lands 
and  premises  then  and  there  the  property  of  J.  D.  McKennon.*' 
Is  this  equivalent  to  saying  that  the  defendant  trespassed  upon 
lands  not  his  own  ?    We  think  not.    An  owner  of  a  thing  is  he 
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who  has  dominion  over  it  including  the  idea  of  the  right  of 
jpossesBion:  Anderson,  Law  Die.  "Owner/*  The  word  "owner/* 
as  applied  to  land,  has  no  fixed  meaning  which  can  be  declared 
to  be  applicable  under  all  circumstances  and  as  to  any  and  every 
enactment.  It  usually  denotes  a  fee-simple  estate,  but  it  has 
been  defined  to  be  "one  who  has  the  usufruct,  control  or  occupa- 
tion of  land  with  a  claim  of  ownership,  whether  his  interest  be 
an  absolute  fee  or  a  less  estate" :  Coombs  v.  People,  198  111.  586 
(64  N.  E.  1056).  It  may  include  no  more  than  a  tenant  for  a 
term  of  years :  State  v.  ^Yheeler,  23  Nev.  143  (44  Pac.  430)  ; 
McKee  v.  McCardell,  22  R.  I.  71  (46  Atl.  181) ;  Parker  v. 
Minneapolis  &  St,  L.  R,  Co.  79  Minn.  372  (82  N.  W.  673). 

In  State  v.  Bums,  123  Ind.  427  (24  N.  E.  164),  the  defend- 
ant was  charged  with  having  unlawfully  entered  upon  the  lands 
of  John  R.  Newman  after  having  been  forbidden  by  I^ewman, 
who  was  the  lawful  occupant  of  the  land.  To  this  charge  the 
defendant  interposed  a  special  denial  to  the  effect  that  at  the 
time  of  the  alleged  entry  the  lands  did  not  belong  to  Newman, 
but  were  owned  in  fee  simple  by  Elias  Thomas.  It  was  held 
that  as  a  special  plea  in  bar  the  answer  was  manifestly  insuffi- 
cient. Mr.  Chief  Justice  Mitchell  says:  "If  Newman  was  in 
possession  as  tenant  under  a  lease,  it  was  proper  to  charge  that 
the  entry  was  made  upon  his  land;  and  it  was  no  defense  to 
answer  that  Thomas  was  the  owner  of  the  fee.  One  who  is  in  the 
exclusive  possession  of  real  estate  as  tenant  under  a  lease  is, 
during  the  continuance  of  his  tenancy,  to  all  intents-  and  pur- 
poses the  owner,  and  may  maintain  an  action  against  a  wrong- 
doer, which  cannot  be  defeated  by  showing  the  title  in  some  one 
other  than  the  plaintiff:  McCrillis  v.  State,  69  Ind.  159.  A 
tenant  iu  possession  is  deemed  the  owner  in  law:  Kennedy  v. 
suite,  81  Ind.  379.*' 

3.  The  term  "not  his  own''  is  an  exclusive  negative,  denying 
any  right,  however  small,  and  when  used,  as  here,  in  a  statute 
defining  and  punishing  trespass  upon  land,  is  intended  to  ex- 
clude any  right  of  the  usufruct,  control,  occupation  or  of  entry. 
While  the  expression  used  in  the  complaint,  viz.,  "the  property 
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of  J.  D.  McKennon/^  does  not  assert  an  exclusive  title  in  him^ 
but  asserts  no  more  than  he  possesses  some  sort  of  title  therein^ 
either  the  fee  or  something  less  than  the  fee,  which  whatever  it 
may  be  may  or  may  not  be  joined  with  the  present  right  of  pos- 
session and  control  of  the  premises.  The  accused  might  have 
been  the  owner  of  a  lease  for  a  term  of  years  from  a  former 
possessor  of  the  title,  or  even  under  McKennon,  whose  property 
the  premises  are  said  to  be,  and  both  rights  could  be  said  to 
exist  at  the  same  time.  The  accused,  in  that  event,  could  be 
said  to  be  the  owner  in  the  sense  of  having  the  present  right  of 
the  usufruct,  control,  occupation,  and  hence  of  entry  thereon, 
while  the  premises  would  be  the  property  of  another.  For  this 
reason  the  allegation  to  the  effect  that  the  premises  are  the 
property  of  another  does  not  negative  the  statutory  requirement 
of  alleging  that  they  are  "not  his  own.'' 

It  follows  that  the  judgment  of  the  lower  court  should  be  re- 
versed, and  the  cause  remanded,  with  instructions  to  set  aside 
the  judgment  of  the  justice's  court,  and  dismiss  the  complaint. 


Decided  25  June,  1907, 
TATI.OS  r.  BSOWN. 

90  Pac.  673. 

Rbplbvin — Rights  Under  Actual,  Possession. 

1.  Actual  possession  of  property  is  sufficient  to  sustain  a  replevin  ac- 
tion aeralnst  one  who  has  seized  it  wron^rfuUy,  without  reflrard  to  any 
paper  title. 

Replevin — Pleading  Seizure  Under  Writ  op  Attachment. 

2.  An  officer  who  attempts  to  Justify  the  seizure  of  property  found  in 
the  possession  of  a  stransrer  to  his  writ  must  both  plead  and  show  facts 
necessary  to  support  the  writ,  which  was  not  done  In  this  case,  and  the 
record  of  the  attachment  was  properly  excluded. 

Replevin — Affidavit  for  Writ  as  Evidence — ^Aiding  Answer. 

3.  The  affidavit  flled  by  a  plaintiff  in  replevin,  stating:  the  allegred  cause 
of  the  detention  of  the  property  by  defendant,  is  not  a  pleading,  and 
therefore  cannot  aid  a  defective  answer. 

Pleading— ^Amendment — Discretion  of  Court. 

4.  In  replevin  against  attaching  officers,  it  Is  not  error  to  deny  their 
application  made  during  trial  to  amend  their  answer  by  pleading  the  at- 
tachment proceedings,  such  application  being  addressed  to  the  sound  dis- 
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cretion  of  the  trial  court,  and  ita  rulinir  not  beinff  reviewable  esoept  for 
abuse  of  such  discretion. 

AOMISSIBILPTT    OF   QUESTION    CAUAKQ   FOR   AN    OPINION. 

5.  In  replevin  by  one  in  possession  of  machinery  attached  as  belonging 
to  another,  the  question  asked  plaintiff,  ''Could  any  reasonable  person 
doing  business  with"  the  attachment  defendant,  "In  supplsrlng  parts  of 
machinery  for  the  machine,  know  that  you  controlled  It?"  was  properly 
excluded  as  calling  for  witness'  mere  opinion,  and  not  for  any  pertinent 
facts. 

Evidence — ^Declarations  of  Thibo  Persons. 

6.  Satements  by  third  persons  not  in  the  presence  of  the  party  against 
whom  they  are  offered  are  not  competent  evidence. 

From  Baker:  Robert  Eakin,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  by  A.  J.  Taylor  against  H.  K.  Brown  and 
J.  B.  Snow  to  recover  possession  of  certain  well-boring  machinery 
of  the  alleged  value  of  $2^000.  The  complaint  sets  up  title  and 
right  to  possession  in  the  plaintiflP,  wrongful  and  unlawful  de- 
tention by  the  defendants,  and  a  demand  and  refusal.  The 
answer  is  a  mere  denial  of  the  averments  of  the  complaint.  The 
plaintiff,  to  sustain  the  issue  on  his  part,  gave  evidence  tending 
to  show  that  on  January  9,  1902,  one  Chas.  Frederick,  being  the 
owner  of  the  property  in  question,  in  the  State  of  Washington, 
executed  and  delivered  to  him  a  bill  of  sale  therefor  to  secure 
the  payment  of  a  promissory  note  for  $1,082.32,  due  12  months 
after  date;  that  the  bill  of  sale  was  duly  recorded  in  the  State 
of  Washington,  and  plaintiff  took  immediate  possession  of  the 
property.  Thereafter  Frederick,  by  the  permission  and  consent 
of  the  plaintiff,  operated  the  property,  but  was  assisted  by  the 
plaintiff's  son,  who  acted  as  his  agent,  and  whose  consent  was 
necessary  to  its  removal  by  Frederick  from  place  to  place.  In 
November,  1904,  the  property  was,  by  plaintiff's  consent,  brought 
into  Oregon  by  Frederick  for  operation  near  Baker  City,  the 
plaintiff's  son  accompanying  it  to  assist  in  its  operation  and  to 
look  after  and  protect  his  father's  interest.  While  the  property 
was  thus  being  operated,  it  was  seized  by  the  defendants,  as 
sheriff  and  deputy  sheriff,  under  a  writ  of  attachment  in  an  ac- 
tion brought  by  one  Schumaker  against  Frederick.  The  court 
below  refused  to  admit  evidence  of  the  attachment  proceedings 
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because  not  pleaded^  and  ruled  that  the  bill  of  sale  from  Fredn 
erick  to  the  plaintiff,  while  good  between  the  parties,  was  not 
suflScient  evidence  of  title  in  plaintiff  to  enable  him  to  maintain 
this  action,  and  instructed  the  jury  that>  unless  they  found  from 
the  testimony  that  plaintiff  was  in  the  actual  possession  of  the 
property  at  the  time  of  its  seizure  by  the  defendants,  their  ver- 
dict must  be  for  defendants.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff,  and  from  a  judgment  rendered  therein 
the  defendants  appeal.  The  case  was  submitted  on  briefs  under 
the  proviso  of  Rule  16:  35  Or.  687,  600.  Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of  Emmett 
Callahan. 

For  respondent  there  was  a  brief  over  the  names  of  Albert 
Backus  and  Lawrence  E.  Lewis, 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  From  the  finding  of  the  jury  under  the  instructions  of  the 
court,  it  must  be  assumed,  for  the  purposes  of  the  appeal,  that 
plaintiff  was  in  actual  possession  of  the  property  in  controversy 
at  the  time  it  was  taken  by  the  defendants,  and  this  is  sufficient 
to  enable  him  to  maintain  an  action  of  replevin  therefor  against 
a  wrongdoer:  Faull  v.  Cooke,  19  Or.  455  (26  Pac.  662:  20  Am. 
St.  Rep.  836) ;  Casto  v.  Murray,  47  Or.  57  (81  Pac.  883).  The 
court  ruled  and  instructed  the  jury  that  the  bill  of  sale  from 
Frederick  to  the  plaintiff  was  not  sufficient  evidence  of  title  to 
enable  him  to  recover  in  this  action,  but  they  must  find  for  the 
defendants,  unless  the  plaintiff  was  in  the  actual  possession  at 
the  time  the  property  was  taken.  The  question  of  the  validity 
of  the  bill  of  sale  and  its  competency  as  evidence  are  therefore 
immaterial. 

2.  It  is  a  settled  law  in  this  state  that,  where  an  officer  at- 
tempts to  justify  the  seizure  of  property  in  the  possession  of  a 
stranger  to  the  writ,  he  must  allege  and  prove  facts  necessary  to 
support  the  writ,  and  that  the  property  belonged  to  the  defend- 
ant therein:  Ouille  v.  Wong  Fook,  13  Or.  577  (11  Pac.  277) ; 
Lewis  V.  Birdsey.  19  Or.  164  (26  Pac.  623) ;  Fisher  v.  Kelly, 


426  Slovbr  v.  Bailby.  [49  Or. 

30  Or.  1  (46  Pac.  146).  This  rule  was  not  observed  in  this  case, 
and  it  was  not  error,  therefore,  for  the  court  to  refuse  to  admit 
in  evidence  the  record  in  the  attachment  proceedings. 

3.  The  statement  in  the  affidavit  for  claim  and  delivery  filed 
by  the  defendant,  that  the  alleged  cause  of  the  detention  of  the 
jnrffpcfiy  hy  defeftdmUs  -was  the  sotBure  hy  them  under  an  alleged 
writ  of  attachment  against  Frederick,  is  no  part  of  the  pleadings, 
and  cannot  aid  a  defecti\:^  answer. 

4.  There  was  no  error  in  denying  the  application  of  the  de- 
fendftiits,  made  during  the  trial,  to  amend  their  answer  by  plead- 
ing the  attachment  proceedings.  Applications  of  this  kind  are 
addressed  to  the  sound  discretion  of  the  trial  court,  and  its  rul- 
ing will  not  be  disturbed  except  for  an  abuse  of  such  discretion, 
which  is  not  shown  here:  ]Vana<:e  v.  Baishy,  22  Or.  572  (30 
Pac.  432). 

5.  There  was  no  error  in  sustaining  the  objection  to  the  fol- 
lowing question  propounded  to  the  witness  Taylor.  "Could  any 
reasonable  person  doing  business  with  Mr.  Frederick,  in  supply- 
ing parts  of  machinery  for  that  machine,  know  that  you  con- 
trolled it?"  It  called  for  the  mere  opinion  of  the  witness,  and 
not  for  any  facts  pertinent  to  the  case. 

6.  Conversations  held  by  third  iwrsons  with  Frederick,  not 
in  the  presence  of  the  plaintiff  or  his  agent,  concerning  the  bill 
of  sale  from  him  to  the  plaintiff,  were  clearly  incompetent,  and 
not  binding  on  the  plaintiff. 

There  l)eing  no  error  in  the  record,  the  judgment  is  aflBrmed. 

Affirmed. 


Argrued  1  May,  decided  25  June,   1907. 

SLOVEB  r.  BAILBT. 

90  Pac.  666. 

MiNERB'  Liens — Recording  of  I^babb  in  Mining  Rboordb. 

1.  Any  book  kept  by  the  proper  officer  as  pcCrt  of  the  records  of  his 
office,  in  which  are  recorded  instruments  affectingr  mines,  is  a  book  of 
"mining  records"  under  Section  5668,  B.  A  C.  Comp..  providlner  that  miners' 
Uons  shali  not  attach  to  the  interest  of  the  owner  If  the  work  was  done 
for  a  lessee  whose  lease  was  recorded  in  the  "minlngr  records**  of  the 
county  before  the  work  began. 
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Rbcordino  Instruments  in  DestOMArmy  Books. 

2.  If  no  particular  book  is  designated  In  ^idiich  an  Instrument  must  bo 
recorded,  it  will  be  sufficient  to  record  it  in  any  bwk  kept  by  the  record- 
Ing  officer  for  that  purpose. 

From  Josephine :  Hiero  K.  Hanna,  Judge. 

Suit  by  George  H.  Slover  against  G.  N.  Bailey  and  others  to 
foreclose  sundry  miners^  liens,  resulting  in  a  decree  as  prayed 
for,  from  which  defendants  appeal.  Submitted  on  briefs  und^t 
the  proviso  of  Hule  16:  35  Or.  587,  600.  Reversed. 

For  appellants  there  was  a  brief  over  the  name  of  Hough  & 
BUuichard. 

For  respondent  there  was  a  brief  over  the  name  of  Reames  & 
Rearms. 

Opinion  by  Mr.  Chief  Justice  Bean. 

This  is  a  suit  to  foreclose  sundry  miners'  liens  for  labor  per- 
formed by  the  plaintiff  and  his  assignors  upon  a  group  of  quartz 
mines  in  Josephine  County  at  the  request  and  for  the  benefit 
of  the  defendants,  Crawford,  Smith  and  Poindexter,  who  were 
in  possession  under  a  lease  or  contract  of  purchase  from  the 
owner,  which  lease  or  contract  had  been  previously  recorded  in  a 
book  designated  as  "Record  of  Mining  Conveyances."  The  stat- 
ute authorizing  liens  on  mines  in  favor  of  laborers  and  material- 
men provides  that  it  shall  not  apply  to  the  owner  or  owners 
when  the  mine  is  worked  by  a  lessee,  if  a  copy  of  the  lease  is 
recorded  in  the  "mining  records'^  of  the  county  before  the  work 
is  begun :  B.  &  C.  Comp.  §  5668.  The  only  question  for  decision 
on  this  appeal  is  whether  the  lease  referred  to  was  so  recorded. 
To  determine  this  question,  it  will  be  necessary  to  refer  briefly 
to  the  legislation  on  the  question  of  mining  records. 

By  the  law  of  1866  (HilFs  Ann.  Laws  1892,  §  3834)  bills  of 
sale  and  conveyances  of  placer  or  surface  mining  claims  were 
required  to  be  recorded  in  a  book  kept  for  that  purpose  by  the 
county  clerk  to  be  called  the  "Record  of  Conveyances  of  Mininjj; 
Claims."  This  section  was  repealed  in  1898  (Laws  1898,  p.  16), 
and  the  statute  then  enacted  relating  to  mining  claims  required 
the  locator  of  a  quartz  claim  to  file  for  record  with  the  recorder 
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of  the  county,  if  there  be  one,  who  shall  be  the  custodian  "of 
mining  records  and  miners'  liens/'  otherwise  with  the  county 
clerk  of  the  county  where  the  claim  is  situated,  a  copy  of  the 
notice  of  location,  which  shall  be  immediately  recorded  by  that 
officer.  In  1898  it  was  declared  that  mining  claims  shall  be  real 
estate  and  all  conveyances  and  mortgages  shall  be  subject  to  the 
provisions  of  law  governing  transfers  and  mortgages  of  realty 
as  to  this  execution,  recordation,  etc. :  B.  &  C.  Comp.  §§  3979, 
3981.  In  1891  the  legislature  passed  an  act  for  laborers'  and 
materialmen's  liens  on  mining  claims  and  prescribing  the  man- 
ner of  their  enforcement,  but  it  provided  that  it  should  not  apply 
to  the  owner  of  any  mine  where  the  same  shall  be  worked  by  a 
lessee  or  lessees:  Laws  1891,  p.  76.  This  act  was  amended  in 
1899  (Laws  1899,  p.  180)  by  requiring  the  lessor  of  the  mine 
to  have  recorded  in  the  "mining  records  of  the  county"  where 
the  mine  is  situated  a  copy  of  the  lease,  in  order  to  protect  him 
against  liens  for  labor  and  material  incurred  by  his  lessee. 

1.  These  are  all  the  statutory  provisions  bearing  upon  the 
question  now  under  consideration,  and  it  will  thus  be  observed 
that  the  law  does  not  define  mining  records  or  prescribe  of 
what  tliey  shall  consist.  As  a  consequence  the  County  Clerk  of 
Josephine  County,  soon  after  and  about  the  time  of  the  passage 
of  the  act  of  1899,  giving  laborers  and  materialmen  liens  upon 
mines,  opened  three  sets  of  books  in  which  there  have  since 
been  recorded  all  instruments  filed  in  Ifis  office  affecting  the 
mining  claims  of  his  county.  He  labeled  one  set  of  these  books 
"Miscellaneous  Mining  Eecords,"  afterwards  changed  to  "Min- 
ing Records,"  in  which  he  recorded  location  notices,  water 
rights,  affidavits  of  labor  performed  on  mining  claims,  and  the 
like.  On  one  of  the  other  sets  he  designated  or  labeled  "Mining 
Conveyances"  or  "Becord  of  Mining  Conveyances,"  and  in  this 
tliere  has  since  been  recorded  all  agreements,  contracts,  options, 
leases  and  other  instruments  which  affect  the  title  to  mining 
claims.  The  third  set  he  labeled  "Mechanics'  Liens,"  in  whichr 
liens  have  been  recorded.  The  lease  under  which  the  mines  were 
being  operated  at  the  time  the  labor  was  performed,  for  which 
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a  lien  is  sought  irf  the  present  suit,  had  been  recorded  in  the 
book  labeled  "Mining  Conveyances'^  prior  to  the  time  such  labor 
was  performed.  This  was  the  book  in  which  it  was  usual  and 
customary  to  record  such  instruments,  and  in  our  opinion  such 
record  was  a  compliance  with  the  requirement  of  the  law. 

2.  Where  the  book  in  which  a  particular  instrument  shall  be 
recorded  is  prescribed  by  law,  it  must  be  recorded  in  such  book ; 
but,  where  no  particular  book  is  designated,  recording  it  in  any 
book  kept  by  the  oflScer  for  that  purpose  is  sufficient :  24  Am.  & 
Eng.  Enc.  Law  (2  ed.),  106;  Glading  v.  Frick,  88  Pa.  460; 
Farabee  v.  McKerrihan,  172  Pa.  234  (33  Atl.  583:  51  Am.  St. 
Rep.  734) ;  McLanahan  v.  Reeside,  9  Watts,  608  (36  Am.  Dec. 
136).  It  was  necessary  for  the  owner,  in  order  to  protect  him- 
self from  liens  for  labor  performed  for  his  lessee,  to  have  a  copy 
of  the  lease  recorded  in  the  mining  records ;  but,  since  the  statute 
does  not  define  mining  records  or  prescribe  that  such  instruments 
shall  be  recorded  in  any  particular  book,  it  was  a  sufficient  com- 
pliance with  the  statute  when  it  was  recorded  in  a  book  kept  by 
the  proper  officer  for  that  purpose.  The  decree  of  the  court  will 
therefore  be  reversed,  and  the  complaint  dismissed. 

Betersed. 


Argrued  18  April,  decided  26  June.  1907. 

MILES  V.  BOWERS. 

90  Pac  906. 

Novation — Nbcbssitt  of  Mutual  Agrbbment. 

1.  A  valid  novation  cannot  be  accomplished  without  an  aiBrreenient  of 
the  parties  to  eztinKuish  the  old  debt  and  substitute  for  it  a  new  debt 
against  another  party,  which  is  not  accomplished  by  the  mere  assumption 
of  the  eztatlns  <3«bt  by  a  tlrtrd  party. 

The  proprietors  of  a  business  sold  it  and  the  property  used  therein  to 
a  corporation,  which,  in  consideration  thereof,  afirreed  to  pay  a  claim 
asainst  them  for  goods  sold  to  them  and  used  in  the  business.  Thereafter 
the  sellers  of  such  goods,  for  a  valuable  consideration,  executed  and  de- 
livered to  the  former  proprietors  a  writing  reciting  that  the  sellers  afirreed 
''to  transfer  the  account"  to  the  corporation.  Held,  that  the  facts  did  not 
show  a  novation  releasing  the  proprietors  from  the  c^aim  of  the  sellers. 

Contracts  for  Benefit  of  Third  Persons — Assuuino  Debts. 

2.  Where  a  third  party  receives  property  in  consideration  of  which 
he  agrees  to  pay  certain  debts  of  his  grantor,  the  owners  of  such  debts 
at  once  obtain  an  additional  right,  that  of  suing  the  grantee;  but  such  an 
agreement  does  not  release  the  grantor. 
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Appeal — Rbmandino  With  Direction  ab  to  JumAcknt. 

3.  In  an  action  tried  without  a  jury,  where  the  material  facta  have 
been  determined,  but  the  conclusions  are  erroneous,  the  better  practice 
is  to  remand  the  case  with  directions  to  enter  a  correct  Judgment  rather 
than  for  a  new  trial. 

Interest  on  Accounts. 

4.  Interest  on  an  unsettled  amount  or  from  an  unsettled  date  is  not 
recoverable    in    this   state. 

From  Multnomah :  Alfred  F.  Seabs,  Jr.,  Judge. 

Statement  by  Mr.  Commissioner  Slater. 

The  Z.  C.  Miles  &  Piper  Co.,  a  corporation,  brought  this  action 
to  recover  the  balance  due  upon  an  account  for  goods  furnished 
defendants,  H.  C.  Bowers  and  A.  A.  Wright,  as  partners,  in  i 

March,  1903,  of  the  alleged  value  of  $4,078.42,  on  which  there 
had  been  paid  the  following  amounts:  April  6,  1903,  $600, 
April  23,  1903,  $500,  and  November  23,  1903,  $1,282.54,  leav- 
ing due  after  crediting  $25.88  for  goods  returned,  the  sum  of 
$1,770,  for  which  judgment  is  demanded,  with  interest  from 
May  1,  1903,  to  November  23,  1903,  on  the  sum  of  $2,982.54, 
and  from  November  23,  1903,  on  $1,770.  The  defendants 
answered  jointly,  denying  all  the  allegations  of  the  complaint,  | 

but  affirmatively  alleged  in  effect  that  the  goods  mentioned  were 
sold  to  defendant  Wright  alone,  who  made  the  first  two  payments 
thereon;  that  on  May  1,  1903,  Wright  sold  and  transferred  to 
the  Knickerbocker  Hotel  Co.,  a  corporation,  organized  for  the 
purpose  of  taking  over  his  property,  his  lease  of  and  property  1 

rights  in  the  Knickerbocker  Hotel  in  Seattle,  Washington,  for 
which  business  the  goods  sold  by  plaintiff  had  been  bought  by 
Wright ;  that  the  Knickerbocker  Hotel  Co.  contracted  and  agreed, 
as  a  part  of  the  consideration  to  be  paid  for  the  property,  to 
assume  and  pay  all  of  the  outstanding  debts  and  liabilities  of 
Wright  in  connection  with  that  Hotel  business,  including  plain- 
tiff's claim ;  that  on  May  1,  1903,  plaintiff  was  informed  of  the  | 
sale  and  agreement,  and  consented  thereto,  and  agreed  with 
Wright  and  the  purchaser  that,  in  consideration  thereof,  it  would 
release  Wright  and  accept  the  company  as  its  debtor,  and  that 
plaintiff  did  release  Wright  and  transferred  its  account  to  the 
hotel  company  with  the  latter's  consent;  that  subsequently  the 
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plaintiff  presented  for  payment  to  the  receiver  for  the  hotel 
company  a  claim  based  on  the  account  in  suit,  and  was  paid 
thereon  by  the  receiver  the  sum  of  $1,282.54.  A  general  de- 
murrer to  the  answer  was  interposed,  which  having  been  over- 
ruled the  plaintiff  replied,  denying  all  of  the  affirmative  allega- 
tions of  the  answer.  A  jury  having  been  waived  by  the  parties, 
the  cause  was  tried  before  the  court,  which  rendered  findings  to 
the  effect  that  goods  to  the  amount  alleged  were  sold  by  plain- 
tiff to  the  defendants  as  partners,  and  no  payments  had  been 
made,  except  as  stated  in  the  complaint ;  that  the  Elnickerbocker 
Hotel  Co.  was  organized  in  April,  1903,  under  the  laws  of  the 
State  of  Washington,  and  approximately  one-half  of  the  stock 
was  issued  as  fully  paid  and  nonassessable  to  each  of  the  defend- 
ants; that  the  hotel  previously  conducted  by  the  defendants  was 
sold  and  transferred  to  the  corporation  in  payment  for  their 
stock,  and  as  a  part  consideration  therefor,  on  May  6,  1903, 
the  corporation  assumed  and  agreed  to  pay  plaintiff's  claim 
against  defendant;  and  that  on  May  14,  1903,  plaintiff  signed 
and  delivered  to  defendants  the  following  writing: 

"Z.  C.  Miles  &  Piper  Co.,  for  and  in  consideration  of  the  sum 
of  one  ($1.00)  dollar,  the  receipt  whereof  is  hereby  acknowl- 
edged, do  hereby  agree  to  transfer  the  account  of  H.  C.  Bowers 
and  A.  A.  Wright,  or  the  Knickerbocker,  to  Knickerbocker  Hotel 
Co.;  but  nothing  herein  shall  be  construed  as  a  waiver  of  our 
right  of  lien  as  it  now  exists.^ 

Z.  C.  Miles  &  Piper  Co., 
By  T.  S.  Semple,  Secy. 
Dated  at  Seattle  this  14th  day  of  May,  1903.^' 
From  these  findings  the  court  drew  the  legal  conclusion  that 
the  facts  constituted  a  novation  and  operated  as  a  release  of  the 
defendants,  and  as  a  substitution  of  the  Knickerbocker  Hotel 
Co.  as  debtor  to  plaintiff;  and,  based  thereon,  judgment  was  en- 
tered in  favor  of  defendants  for  costs,   from  .which   plaintiff 
appeals,  assigning  as  errors  the  overruling  of  the  demurrer  to 
the  answer,  the  court's  refusal  to  make  additional  findings  re- 
quested by  plaintiff,  the  making  of  the  conclusion  of  law  referred 
to,  and  the  awarding  of  judgment  on  the  findings  in  favor  of 
defendants.  Bevebsed. 
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For  appellant  there  was  a  brief  over  the  names  of  Plati  dc 
Plati  and  Shrink  &  Smith,  with  an  oral  argument  by  Mr.  Har- 
rison Gray  Piatt, 

For  respondents  there  was  a  brief  over  the  name  of  Wat- 
son <£'  Beel'man,  with  an  oral  argument  by  Mr.  Benjamin  B 
Beekman, 

Opinion  by  Mr.  Commissioner  Slater. 

The  ruling  on  the  demurrer  and  the  suflSciency  of  the  find- 
ings are  brought  in  question  by  the  errors  assigned;  but  assum- 
ing, for  the  purpose  of  the  opinion^  that  the  affirmative  answer 
states  a  defense  of  novation  and  a  release  of  Hie  defendant 
Wright — which  we  do  not  think  it  does — and  passing  over,  as 
unnecessary  to  determine,  the  court^s  refusal  to  make  additional 
findings,  we  are  of  the  opinion  that  the  facts  as  found  will  not 
support  the  judgment  as  entered,  but  that  a  judgment  in  favor 
of  plaintiff  and  against  both  defendants  jointly  and  severallyy 
for  the  amount  found  to  be  due  plaintiff,  is  the  legal  sequence  of 
the  facts  found. 

1.  The  plea  of  novation  confesses  the  debt,  but  avoids  it  by  a 
release  and  by  a  substitution  of  a  new  debtor  and  a  new  debt; 
and  hence  the  affirmative  is  upon  the  defendants  to  establish 
the  plea,  or  judgment  must  necessarily  go  against  them :  21  Am. 
&  Eng.  Enc.  Law  (2  ed.),  671.  Novation  is  defined  as  the  sub- 
stitution of  one  obligation  for  another,  and  takes  place  either 
by  substitution  of  a  new  for  an  old  party  or  by  the  substitution 
of  a  new  agreement  between  the  old  parties,  or  it  may  be  by  a 
change  both  of  parties  and  agreement  at  the  same  time,  as  in 
the  present  case:  21  Am.  &  Eng.  Enc.  Law  (2  ed.),  660.  One 
of  the  essential  elements  to  a  novation  is  that  there  should  have 
been  an  extinguishment  of  the  old  debt,  and  another  is  that 
there  should  have  been  a  mutual  agreement  between  all  of  the 
parties  that  the  old  debt  should  become  the  obligation  of  a  new 
debtor:  21  Am.  &  Eng.  Enc.  Law  (2  ed.),  662;  Kelso  v.  Flem- 
ing, 104  Ind.  181  (3  N.  E.  830).  When  the  court  found,  as  it 
did  in  the  fifth  finding,  to  the  effect  that  the  defendants  sold 
and  transferred  their  hotel  business  to  the  corporation  in  pay- 
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ment  for  their  stock;  that,  as  a  part  of  the  consideration  there- 
for, the  corporation  assumed  and  agreed  to  pay  the  obligations 
incurred  by  defendants  in  their  hotel  business,  including  plain- 
tiflPs  claim ;  and  that  on  May  6,  1903,  the  corporation,  by  virtue 
of  its  promise,  became  liable  for  and  agreed  to  pay  plaintiflFs 
demand — it  expressly  bases  the  consideration  of  the  new  promise 
upon  the  value  of  the  goods  and  hotel  business  purchased,  and 
thereby  the  court  has  also  impliedly  excluded  from  being  a  part 
of  that  consideration  the  extinguishment  of  the  defendants' 
obligation  and  the  release  of  the  defendants  It  nowhere  ap- 
pears, expressly  or  by  necessary  inference,  that  Jthe  parties  to 
the  contract  of  sale  intended  that  the  defendants  should  be  re- 
leased from  their  obligation  to  plaintiff;  but  the  only  legal 
inference  deducible  therefrom  is  that  the  corporation  was  to  be 
and  became  the  principal  debtor,  and  the  defendants  were  to  be 
and  became  sureties  in  respect  to  the  plaintifif^s  demand :  Haas  v. 
Dudley,  30  Or.  355  (48  Pac.  168) ;  Farmers'  Nat.  Bank  v.  Gates, 
33  Or.  388  (54  Pac.  205:  72  Am.  St.  Eep.  724);  Win'dle  v. 
Hughes,  40  Or.  1  (65  Pac.  1058)  ;  Hoffman  v.  Habighorst,  49 
Or.  379  (89  Pac.  952,  91  Pac.  20). 

But  it  is  contended  by  defendants  that  on  May  14,  1903, 
plaintiff  having  knowledge  of  the  collateral  agreement  of  May  6, 
1903,  by  which  the  corporation  agreed  to  assume  and  pay  the 
defendants*  debt  to  plaintiff,  it  agreed  to  accept  the  corporation 
as  its  debtor  and  to  release  defendants,  and,  by  executing  the 
instrument  set  forth  in  the  sixth  finding,  did  release  defendants. 
ITie  court,  however,  has  made  no  finding  other  than  that  plain- 
tiff signed  and  delivered  to  defendants  such  instruments,  and, 
unless  if  follows  as  a  necessary  legal  inference  therefrom,  it 
nowhere  appears  as  a  fact  found  by  the  court  that  plaintiff  ever 
agreed  to  or  did  release  defendants,  or  that  it  was  a  part  of  the 
agreement  of  sale  between  defendants  and  the  purchasing  cor- 
poration that  defendants  wore  to  be  released  by  plaintiff.  Can 
such  inference  be  drawn  from  the  wording  of  the  instrument? 
We  think  it  cannot.  It  appears  upon  its  face  to  be  an  agree- 
ment  by   plaintiff,    for    the    consideration   of   $1    received,   to 
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transfer,  and  not  a  transfer  of,  the  account  of  H.  C.  Bowers  and 
A.  A.  Wright  to  Knickerbocker  Hotel  Co.  It  is  wholly  execu- 
tory. If  plaintiff  has  not  transferred  the  account,  the  title 
thereto  must  still  be  in  it,  and  to  that  extent  there  would  be  a 
breach  of  its  contract.  But  it  is  argued  in  effect  that  the  word 
"transfer"  means  an  extinguishment  of  the  liability  of  defend- 
ants to  plaintiff,  and  a  substitution  therefor  by  plaintiffs  of  a 
claim  against  the  corporation.  Such  meaning,  however,  cannot 
be  derived  from  the  word  "transfer.'*  "It  does  not  include  the 
extinguishment  or  satisfaction  of  a  chose  in  action,"  says  Mr. 
Justice  FoLGER,  in  Sands  v.  Hill,  55  N.  Y.  18,  "either  by  pay- 
ment in  full  or  by  part  payment,  which  is  taken  in  full  satis- 
faction. There  is  no  meaning  of  the  word  'transfer'  which  car- 
ries the  idea  of  an  act  of  extinguishment,  or  any  other  idea 
than  that  of  a  passing  over  of  a  right  of  title  or  property  in  a 
thing  from  one  to  another." 

2.  The  court  has  found  that  the  Knickerbocker  Hotel  Co. 
bought  and  received  defendants'  goods,  and,  as  a  part  of  the 
consideration  therefor,  agreed  to  pay  defendants'  debt  to  plain- 
tiff. The  agreement  of  assumption  inured-  at  once  to  plaintiff's 
benefit.  It  was  an  executed  consideration  as  to  the  Knicker- 
bocker Hotel  Co.,  and  without  further  promise  it  was  legally 
bound  to  pay  plaintiff  the  amount  of  defendants'  debt:  Baker 
V.  Eglin,  11  Or.  334  (8  Pac.  280) ;  Washburn  v.  Interstate  In- 
vest. Co.  26  Or.  436  (36  Pac.  533,  38  Pac.  620)  ;  Feldm^n  v. 
McOuire,  34  Or.  309,  312  (55  Pac.  872).  This  obligation  on 
the  part  of  the  Knickerbocker  Hotel  Co.  to  pay  defendants'  debt 
to  plaintiff,  being  absolute  and  not  conditional,  would  not  sup- 
port a  subsequent  agreement  by  plaintiff  based  on  such  promise 
as  a  consideration  to  release  defendants,  if  one  were  made. 

The  court  found  that  the  Knickerbocker  Hotel  Co.  on  May  6, 
1903,  assumed  and  agreed  to  pay  defendants'  indebtedness  to 
plaintiff,  and  also  found  that  on  May  14,  1903,  for  the  consid- 
eration of  $1  paid  to  it,  plaintiff  agreed  to  transfer  the  account 
of  Bowers  &  Wright  to  the  Knickerbocker  Hotel  Co. ;  but  these 
are  separate  and  independent  transactions.  Xoither  appears  to 
be  connected  with  or  based  upon  the  other.    Each  is  based  upon 
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an  express  consideration,  which  excludes  the  idea  that  one  was 
to  be  the  consideration  for  the  other.  The  plaintiff  was  not  a 
party  to  the  former,  nor  was  the  Knickerbocker  Hotel  Co.  a 
party  to  the  latter  agreement,  and  hence  there  has  not  been  an 
agreement  or  concurrence  of  the  minds  of  all  parties  to  the 
release  of  defendants,  even  if  the  instruments  in  question  should 
be  given  the  construction  asked  for  by  them.  There  having  been 
no  agreement  by  plaintiff  to  release  defendants  and  no  release 
by  plaintiff,  there  could  not  have  been  a  novation  in  law  as 
found  by  the  court:  Kelso  v.  Fleming,  104  Ind.  180  (3  N.  E. 
830)  ;  Eayward  v.  Burke,  151  111.  121  (37  N.  E.  846) ;  Davis 
V.  Uwrdy,  76  Ind.  273. 

3.  The  conclusion  of  law  found  by  the  court  not  being  deduci- 
ble  from  its  findings  of  facts,  the  judgment  based  thereon  cannot 
stand;  but,  the  facts  found  being  sufficient  to  support  a  judg- 
ment in  plaintiff^s  favor,  it  is  the  better  practice  for  this  court 
to  correct  the  conclusions  of  law  by  directing  what  judgment 
shall  be  entered:  Coulter  v.  Portland  Trust  Co,  20  Or.  469  (26 
Pac.  565,  27  Pac.  266) ;  Pa^fic  Lum.  Co,  v.  Prescott,  40  Or. 
374  (67  Pac.  207,  416).  The  court  having  found  that  at  the 
special  instance  and  request  of  the  defendants,  as  partners,  the 
plaintiff  sold  and  delivered  to  them  goods,  wares  and  merchan- 
dise, and  furnished  labor  and  material  of  the  reasonable  and 
agreed  value  of  $4,078.42,  and  that  plaintiff  has  not  been  paid 
said  amount,  except  the  aggregate  amount  of  $2,282.54,  and,  in 
addition  thereto,  defendants  returned  and  plaintiff  accepted  and 
gave  credit  for  merchandise  to  the  amount  of  $25.88,  the  plain- 
tiff is  entitled  to  judgment  against  each  of  the  defendants  for 
the  balance  due,  viz.,  $1,770. 

4.  The  court  having  made  no  finding  as  to  when  the  balance 
due  on  this  account  became  a  settled  and  liquidated  amount  l>e- 
tween  the  parties,  the  plaintiff  would  not  \ye  entitled  to  recover 
anything  as  interest. 

It  follows  that  the  judgment  of  the  lower  court  should  he  re- 
versed, and  the  cause  remanded,  with  directions  to  ontor  judg- 
ment in  favor  of  plaintiff  and  against  each  of  the  defendants  for 
the  sum  of  $1,770,  with  costs  and  disbursements. 

Bbversbd. 
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Decided  25  June,  1907. 
WEST  V.  WASHIKOtON  RAILWAY  CO. 

90  Pac  66$. 

£F»lfiGT    OP    EVIDBNCK    CONSIDERED. 

1.  The  evidence  satisfies  the  court  that  the  parties  hereto  entered  into 
an  agreement  to  lease  the  property  in  dispute  with  an  option  to  the 
lessee  to  purchase  it  for  $1,500  as  claimed  by  plaintiff. 

Corporations — Authority  op  General  Makaobr — Ratification. 

2.  Where  the  ereneral  managrer  of  a  corporation,  who  la  actually  In 
control  of  Its  business,  enters  into  a  contract  on  behalf  of  such  corpora- 
tion that  is  not  evidently  beyond  the  scope  of  his  apparent  authority,  and. 
with  Icnowledgre  of  the  facts,  the  consideration  is  retained  by  the  corpora- 
tion and  no  objection  made  to  the  contract,  the  \egaX  conclusion  Is  th&t 
the  act  of  the  managrer  has  been  approved,  or  that  he  had  full  authority 
to  make  the  contract  originally — ^and  in  either  case  the  corporation  Is 
bound. 

Specipic  Performance  of  Oral  Contract  to  Sell — ^Writings. 

3.  Where  a  parol  contract  is  sufficiently  definite  to  be  specifically  en- 
forceable, the  rigtit  to  such  relief  is  not  affected  by  the  fact  that  a  writ- 
ten memorandum  of  the  contract  subsequently  prepared  and  signed  by 
the  vendor  and  tendered  to  the  vendee  for  signature  does  not  correctly 
state  the  terms  orally  agreed  upon,  since  the  rights  of  the  parties  were 
fixed  before  the  writing  was  made,  and  the  latter  is  only  a  circumstancse 
in  the  general  history  of  the  controversy. 

Specific  Performance — Degree  of  Proof  Required. 

4.  One  seelcing  the  specific  performance  of  an  oral  contract  need  not 
establish  a  clear  and  definite  contract  beyond  a  reasonable  doubt,  but  It 
will  be  sufficient  to  satisfy  the  court  that  the  contract  was  made  as  claimed 
by  plaintiff. 

Specific   Performance — ^Effect  of  Evidence. 

5.  In  view  of  the  inherent  probability  of  the  truth  of  plaintiff's  claim 
that  he  was  given  the  right  to  purchase  the  land  in  question,  and  from 
the  fact  that  he  took  possession  without  objection  and  made  permanent 
improvements,  the  conclusion  is  that  the  defendant  agreed  to  sell  as 
claimed. 

Statute  of  Frauds — Effect  op  Part  Performance.  • 

6.  Where  a  lessee  takes  possession  under  a  lease  with  an  option  to 
purchase  during  the  term  at  an  agreed  price,  compiles  with  all  the  terms 
of  the  lease,  and  in  addition  makes  permanent  improvements,  there  Is 
such  a  part  performance  of  the  option  as  to  dispense  with  the  require- 
ments of  the  statute  of  frauds. 

Specific  Performance — Need  of  Tender  After  Refusal  to  Accept. 

7.  After  a  vendoj  has  refused  to  accept  further  payments  on  a  con- 
,  tract  the  vendee  need  not  make  any  additional  tender  as  a  condition  of 

enforcing  specific  performance  of  such  contract. 

Specific  Performance — Effect  of  Incumbrance. 

8.  Where*  in  a  suit  for  specific  performance,  the  complaint  alleged  that 
at  the  time  of  making  the  contract  defendant  was  the  owner  In  fee  and 
in  possession  of  the  property,  and  the  answer  admitted  such  allegations. 
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and  alleged  that  defendant  had  been  and  was  the  owner  of  the  property 
which  was  incumbered  by  a  real  estate  mortgage,  a  provision  in  the  con- 
tract that  the  sale  should  be  completed  at  complainant's  option,  as  soon 
as  title  was  perfected,  did  not  preclude  complainant  from  waving  release 
of  the  mortgage  and  enforcing  specific  performance ;  defendant  being  enti- 
tled to  a  reasonable  time  thereafter  in  which  to  discharge  the  mortgage 
lien. 

SPBCIPIC    PXRFORliiANCB SUIT    AS    WaIVSR    OF    IMCUMBRANGS. 

9.  A  vendee  having  a  contract  to  purchase  as  soon  as  he  may  desire 
after  the  vendor's  title  shall  be  perfected  may  waive  the  prelimin9.ry  re- 
quirement of  title  and  demand  a  d^ed  at  any  time,  and  the  bringing  of 
a  suit  for  specific  performance  is  such  a  waiver,  though  the  title  must  be 
subsequently  i)erfected  within  a   reasonable  time. 

SPBCIPIC  Performance — Scope  of  Relief  Afforded. 

10.  Where  a  vendor  has  leased  property  with  an  option  to  the  lessee 
to  purchase  during  the  t€rm.  and  then  refuses  to  perform  upon  demand 
and  retakes  possession,  the  lessee  Is  entitled  to  a  decree  restoring  the 
possession,  and  directing  the  vendor  to  execute  a  deed  upon  payment  of 
the  contract  price  If  the  vendee  so  desires. 

Specific  Decree — Damages. 

11.  In  a  suit  for  specific  performance,  the  court,  having  acquired  juris- 
diction, may  assess  such  damages  as  appear  to  have  been  sustained  prior 
to  the  filing  of  the  complaint  as  Incidental  to  the  remedy  of  specific 
performance. 

Apportionment  of  Costs. 

12.  Costs  in  equity  cases  may  be  apportioned  to  suit  the  particular 
case  under  consideration,  as  that  the  successful  ap];>ellant  be  allowed  only 
the  costs  and  disbursements  of  the  appeal. 

From  Umatilla:  William  R.  Ellis,  Judge. 

Statement  by  Mr.  Commissioner  King. 

This  is  a  suit  in  equity  brought  by  Peter  West  against  the 
Washington  &  Columbia  River  Railway  Co.  for  the  specific  per- 
formance of  a  lease  with  an  option  to  purchase  lots  1^  7  and  8^ 
of  block  74,  in  Reservation  Addition  to  Pendleton,  Oregon.  The 
complaint  alleges  that  defendant  is  a  corporation  doing  business 
in  Oregon  and  Washington;  that  on  or  about  March  15,  1900, 
plaintiff  and  defendant  entered  into  an  oral  agreement,  whereby 
plaintiff  was  given  an  option  to  buy  the  lots  named  for  $1,500 
within  10  years  from  that  date;  that,  together  with  the  granting 
of  such  option,  defendant  agreed  to  lease  the  property  to  plain- 
tiff for  10  years  for  $100  per  annum;  that,  as  soon  as  con- 
venient thereafter,  a  written  lease,  including  the  terms  orally 
agreed  upon,  waa  to  be  executed;  that  at  the  time  of  entering 
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into  the  agreement  constituting  the  terms  of  the  lease  and  option 
plaintiff  paid  defendant  $100  thereon^  and^  with  its  consent^ 
took  possession  and  permanently  improved  the  property  at  a 
cost  of  $50;  that  he  retained  possession  under  the  oral  lease 
until  January  19,  1902,  on  which  date  defendant  wrongfully 
took  possession  of  the  property,  removed  the  improvements,  and 
commenced  the  construction  of  a  depot  thereon;  that  by  reason 
thereof  plaintiff  is  damaged  in  the  sum  of  $500;  that  he  has 
done  all  things  required  of  him  under  the  contract,  and  has  been, 
and  is,  ready  and  willing  to  pay  the  purchase  price  of  the  prop- 
erty. A  decree  is  accordingly  demanded  to  the  effect  that  de- 
fendant be  perpetually  enjoined  from  erecting  any  buildings 
thereon  or  from  otherwise  interfering  with  plaintiff's  possession ; 
that  it  be  compelled  to  convey  the  real  property  to  plaintiff; 
and  that  plaintiff  have  judgment  for  $500  damages,  together 
with  such  other  relief  as  may  be  deemed  proper. 

Defendant,  by  answer,  admits  its  corporate  capacity,  and  that 
it  is  the  owner  in  fee  of  the  premises,  but  denies  all  other  alle- 
gations, and,  as  an  affirmative  defense,  alleges  that  shortly  prior 
to  April  1,  1900,  West  entered  into  negotiations  with  defendant 
for  a  lease  of  the  three  lots  referred  to  for  a  period  of  10  years 
thereafter;  that  on  April  1  of  that  year  defendant  submitted 
to  plaintiff  for  his  approval  and  signature  a  written  lease  ex- 
ecuted in  duplicate,  being  as  follows: 

'^\rticles  of  Agreement,  entered  into  this  Ist  day  of  April, 
1900,  by  and  between  the  Washington  &  Columbia  River  Rail- 
way Company,  a  corporation,  party  of  the  first  part,  and  Peter 
West  of  Pencileton.  Oregon,  party  of  the  second  part,  Witnesseth : 

That  the  Party  of  the  First  Part,  in  consideration  of  the 
agreements  hereinafter  contained,  on  the  part  of  the  party  of 
the  second  part,  hereby  leases  and  lets  unto  the  party  of  the 
second  part,  for  the  term  of  ten  (10)  years  commencing  from 
the  date  al)ove  written,  the  following  described  premises,  sit- 
uated at  Pendleton  Station,  County  of  Umatilla,  and  State  of 
Oregon,  to-wit:  All  of  lots  one  (1),  seven  (7)  and  eight  (8) 
of  block  seventy- four  (74),  Resen'ation  Addition  to  Pendleton. 

Said  Party  of  the  Second  Part,  for  and  in  consideration  of 
the  above  leasing,  agrees  to  pay  to  the  party  of  the  first  part  an 
annual  rental  of  one  hundred  dollars,  payable  annually  in  ad- 
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vance  for  the  first  year,  and  every  six  months  thereafter,  and 
also  to  pay  before  the  same  shall  become  delinquent,  all  special 
taxes  and  assessments  levied  or  assessed  during  the  continuance 
of  this  lease  upon  the  property  hereby  leased,  and  all  regular 
and  special  taxes  upon  any  buildings  or  improvements  placed 
thereon  by  the  party  of  the  second  part,  and  also,  as  a  considera- 
tion of  this  lease,  agrees  that  the  Washington  &  Columbia  River 
Bailway  Company  shall  not  be  held  liable  for  any  loss  or  dam- 
age by  fire  arising  from  the  operation  of  said  railroad  caused  by 
sparks  from  the  locomotives,  or  otherwise. 

And  the  Party  of  the  Second  Part  also  agrees  to  keep  the 
premises  above  described  clear  and  free  from  rubbish  or  other 
inflammable  material  which  would  tend  to  increase  the  risk 
of  fire  or  give  the  grounds  hereby  leased  or  the  grounds  sur- 
rounding the  same,  an  untidy  appearance. 

It  is  Further  Understood  and  Agreed,  that  the  party  of  the 
second  part  shall  have  no  power  to  assign  this  lease  or  any  in- 
terest therein,  or  sublet  the  whole  or  any  part  of  the  property 
leased  to  any  person,  persons  or  corporation,  without  first  ob- 
taining the  written  consent  of  the  party  of  the  first  part. 

It  is  Further  Agreed  that  the  party  of  the  second  party  will 
surrender  and  vacate  the  premises  immediately  upon  the  termi- 
nation of  this  lease  and  have  the  right  to  remove  everything 
therefrom,  whether  the  same  be  terminated  by  the  expiration 
thereof,  or  by  failure  to  comply  with  any  of  the  provisions  of 
this  lease,  reasonable  time  being  allowed  for  removing  every- 
thing therefrom. 

A  Failure  by  the  Lessee  to  keep  and  perform  any  stipulation, 
condition  or  contract  contained  in  this  lease,  to  be  kept  or  per- 
formed by  such  lessee,  shall  operate  as  a  forfeiture  of  this  lease 
and  all  the  rights  of  the  lessee  herein  except  as  to  removing  as 
aforesaid,  everything  therefrom,  and  the  lessor  may  take  imme- 
diate possession  of  said  premises  without  any  notice  whatever, 
it  being  understood  and  agreed  that  said  party  of  the  second 
part  shall  have  the  privilege  of  buying  the  above  leased  lots  as 
soon  as  title  is  perfected. 

In  Witness  Whereof,  the  parties  hereto  have  caused  these 
presents  to  be  properly  signed  and  sealed  the  day  and  year 
hereinbefore  written. 

Washington  &  CoUimbia  River  Railway  Co., 

In  presence  of  By  J.  P.  McCabe, 

J.  G.  Cutler,  *  Vice  Pres.  and  Gen.  Mgr. 

W.  T.  Dovell." 
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It  is  also  alleged  by  defendant  that  the  written  instrument 
referred  to  contains  the  whole  of  the  contract  and  all  terms 
agreed  upon  between ^them;  that  the  written  contract  was  not 
signed  by  plaintiff,  but  after  receiving  the  duplicate  copy,  plain- 
tiff, wrongfully  and  without  authority,  inserted  therein  after 
ftie  word  'lots"  the  words  "for  $1,500,"  thereby  making  the  last 
sentence  of  the  written  instrument  read  to  the  effect  that  plain- 
tiff should  have  the  privilege  of  buying  the  property  for  $1,500. 
It  is  then  averred  that  plaintiff  returned  the  altered  copy  of 
the  lease  and  retained  the  other  copy ;  that  defendant  would  not 
accede  to  the  change  made  therein;  that  plaintiff  went  into  pos- 
session of  the  lots  wrongfully  and  unlawfully  on  or  about  April 
1,  1900,  inclosed  the  same  with  a  fence  at  a  cost  of  about  $25, 
and  retained  possession  until  October,  1901.  Defendant  then 
asks  that  the  suit  be  dismissed,  the  temporary  restraining  order 
dissolved,  and  for  such  other  further  and  general  relief  as  may  be 
deemed  equitable.  A  reply  was  filed  placing  the  case  at  issue. 
The  cause  was  tried  before  the  court,  resulting  in  a  decree  dis- 
missing the  suit,  from  which  plaintiff  bring  this  appeal. 


For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr, 
Bohert  Jay  Slater, 

For  respondent  there  was  a  brief  over  the  name  of  Carter  & 
Haley,  with  an  oral  argument  by  Mr.  Charles  Harrison  Carter, 

Opinion  by  Mr.  Commissioner  Kino. 

1.  On  March  14,  1900,  Joseph  McCabe,  as  agent  for  defend- 
ant, entered  into  an  oral  agreement  with  plaintiff,  to  the  effect 
that  West  should  have  a  lease  on  the  premises  for  a  period  of 
10  years  at  an  agreed  rental  of  $100  per  annum,  the  first  year's 
"rent  to  be  paid  on  the  date  of  the  agreement,  and  $50  semi- 
annually thereafter.  Plaintiff  was  to  have  the  privilege  of  pur- 
chasing the  property  at  any  time  during  the  period  of  the  lease, 
and  it  was  understood  that  a  written  lease  ^ould  thereafter  be 
drawn  containing  the  terras  agreed  upon.  It  was  agreed  that 
plaintiff  should  have  the  right  to  take  immediate  possession,  and 
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accordingly  paid  $100,  constitutiag  the  first  yearns  rent.  With 
the  knowledge  and  consent  of  defendant,  plaintiff  took  posses- 
sion of  the  property  and  inclosed  the  lots  with  a  substantial 
fence.  His  possession  continued  until  January  19,  1902,  when 
he  was  ousted  by  defendant.  On  April  16,  1900,  McCabe  ex- 
ecuted and  forwarded  to  West  w'hat  purported  to  be  a  written 
lease,  being  the  instrument  referred  to  in  the  answer,  on  re- 
ceipt of  which  West,  without  afl^ing  his  signature  thereto, 
placed  it  on  record.  Ten  months  later  he  returned  the  dupli- 
cate copy  to  McCabe,  with  his  signature  attached,  with  the 
words  "for  $1,500"  inserted  after  the  word  "lots,"  and  preceding 
the  clause  "as  soon  as  title  is  perfected";  and  insisted  that  the 
understanding  was  to  the  effect  that  the  inserted  words  were  to 
be  included  in  the  lease  when  executed,  which  defendant  dis- 
puted. On  receipt  of  the  duplicate  copy  defendant  delivered  it 
to  its  attorney,  Chas.  Carter,  and  wrote  to  West  as  follows : 

"Walla  Walla,  Wash.,  March  14,  1901. 
Peter  West,  Esq., 
Pendleton — 
Dear   Sir:     Yours  received.     Before  accepting  any  further 
rental  from  you  for  the  ground,  I  desire  that  you  see  Mr.  Carter 
and  remove  from  the  lease  the  addition  which  you  made  without 
our  consent  or  authority.    Unless  this  is  done  promptly,  I  shall 
cancel  lease  and  return  your  remittance. 

Yours  truly, 

J.  P.  McCabe, 
G.  M." 

Plaintiff  refused  to  strike  out  the  inserted  words,  and  insisted 
upon  the  lease,  with  option  to  purchase  for  $1,500,  being  re- 
tained, and  refused  possession  to  the  defendant.  West  tendered 
the  company  a  draft  for  $50  semiannually  thereafter  to  be  ap- 
plied in  payment  of  the  rent  agreed  upon,  all  of  which  drafts 
were  returned,  except  one,  which  it  appears  was  returned  to 
plaintiff  during  the  trial. 

The  only  question  of  fact  bearing  upon  the  issues  upon  which 
any  conflict  of  testimony  appears,  and  as  to  which  there  can  be 
any  doubt,  is  as  to  whether  West  was  given  the  option  to  pur- 
chase for  the  price  named.     On  this  point  plaintiff  testified,  in 
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sub&tance,  that  on  the  afternoon  of  March  14,  1900,  MeCabe, 
as  agent  for  defendant,  agreed  to  let  him  have  the  lota  at  a 
yearly  rental  of  $100  for  10  years,  with  the  privilege  of  pur- 
chasing for  $1,500,  which  agreement  was  made  with  him  in  the 
presence  of  Mrs.  West ;  that  the  matter  was  discussed  during  the 
forenoon  of  that  day,  at  the  depot  in  Pendleton,  in  the  presence 
of  Walter  Adams,  the  local  agent -of  the  company;  that,  the  lota 
having  previously  been  offered  for  sale.  West  had  written  to 
McCabe,  offering  to  buy  them,  after  which  McCabe  came  to  see 
him  concerning  them;  that  he  told  McCabe  he  would  buy  the 
lots,  to  wliich  he  replied  that  hie  asked  $1,500  for  them,  stating 
tliere  was  a  mortgage  on  the  property  which  he  would  have  re- 
leased, but  would  lease  the  land  to  him  for  the  term  of  10  years, 
with  the  privilege  of  purchasing  for  $1,500,  the  rent  to  be  $100 
per  annum,  payable  in  advance  for  the  first  year,  and  $50  semi- 
annually thereafter,  and  that  on  receipt  of  $1,500  defendant 
would  execute  a  deed  to  him,  and,  on  being  asked  how  long  he 
thought  it  would  take  to  release  the  mortgage,  McCabe  stated  it 
would  be  done  within  the  year,  but  might  be  a  little  later;  that 
they  had  more  property  for  sale  on  that  street,  which  they  did 
not  use,  all  of  which  could  be  released  in  one  instrument;  that 
West  accepted  the  terms  proposed,  paid  the  $100  for  the  first 
year,  went  into  possession  as  agreed,  and  inclosed  the  same  with 
a  good  and  substantial  fence  at  an  expense  of  $50.  All  of  this 
testimony  is  corroborated  by  Paulina  West,  wife  of  plaintiff, 
whom  it  is  conceded  was  present  when  the  agreement  was  con- 
summated and  the  money  paid. 

McCabe,  in  his  testimony,  admits  all  these  statements,  except 
as  to  the  option  to  purchase  at  a  fixed  price,  and  states  he  did 
not  agree  to  sell  to  West  at  any  price,  as  he  had  no  authority 
to  sell,  and  could  not  do  so  because  it  was  mortgaged;  that  the 
lots  had  been  offered  for  sale  for  some  time,  having  been  placed 
in  the  hands  of  Jackson  &  Dickson  Co.;  that  it  was  supposed 
that  the  property  was  in  the  hands  of  the  trustee  in  fee  simple, 
but  discovered,  after  having  negotiated  and  partially  completed 
some  sales,  that  the  general  mortgage  had  been  given  thereon 
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subsequent  to  the  deed  to  the  trustee^  and  that  they  did  not 
know  that  fact  when  they  first  started  to  sell  the  property,  but, 
as  soon  as  this  was  learned,  it  was  withdrawn  from  the  market. 
It  is. admitted  that  West  wanted  to  purchase,  to  which  applica- 
tion McCabe  says  he  answered : 

"The  only  way  we  could  let  you  have  these  lots  is  on  a  lease. 
I  can  make  a  long  term  lease  on  it  for  the  term  of  10  years, 
which  is  the  limit  of  my  authority  as  to  time.  I  proposed  mak- 
ing him  a  10-years'  lease  to  the  property,  and  only  (let  him 
have)  possession  of  it  for  $100  per  annum,  which  was  agreea- 
ble, and  he  took  it  on  these  terms.  I  saw  him  later  in  the 
afternoon  of  this  date  at  his  home  and  had  some  talk  with  him 
about  it,  and  it  was  understood  that  I  should  prepare  the  lease 
at  my  leisure.^' 

Witness  further  adds: 

"I  never  told  West  at  his  house  that  he  could  purchase  the 
property  at  any  price.'' 

He  explained  the  clause,  "it  being  understood  and  agreed  that 
the  party  of  the  second  part  shall  have  the  privilege  of  buying 
the  above  listed  lots  as  soon  as  title  is  perfected,*'  as  referring 
to  the  maturity  of  the  mortgage  or  condition  whereby  it  could  be 
released  by  the  mortgagee;  that  he  did  not  tell  West  that  he 
could  have  the  mortgage  released,  but  stated  he  had  no  reason 
to  think  that  that  could  be  done,  but  that  he  might  have  told 
him  he  would  make  an  effort  to  do  so,  and  thought  they  had 
some  conversation  along  that  line.  Witness  then  states  he  had 
no  authority  to  say  what  the  property  could  be  sold  for,  but 
tliat,  as  to  the  $100,  he  turned  it  over  to  the  company,  which  it 
has  retained;  that  West  sent  him  $50  every  six  months,  all  of 
which  was  returned;  that  he  notified  West  he  had  canceled  the 
lease  and  afterwards  placed  Mr.  Schultz  in  possession  of  the 
property  as  tenant,  subsequently  securing  a  release  from  him, 
and  started  to  erect  a  dej)ot  on  the  lots  when  he  was  enjoined 
by  plaintiff.  It  is  shown  they  had  some  conversation  as  to  the 
terms  of  the  agreement  in  the  presence  of  Adams,  who  testified 
to  the  same  effect  and  corroborated  McCabe's  statements  in 
reference  to  his  refusal  to  sell.     Adams'  statements  agree  with 
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the  testimony  of  West  to  the  efifiict  that  plaintiff  wanted  to  pur- 
chase from  McCabe^  and  that  McCabe  answered  to  the  effect 
that  he  would  not  sell,  but  would  give  him  a  lease  for  10  years. 
This  occurred  in  the  forenoon,  and  during  the  latter  part  of  the 
day  McCabe  went  to  plaintiff's  residence,  at  which  time  and 
place,  and  in  the  presence  of  Mrs.  West,  the  deal  was  closed 
and  the  first  year's  rent  there  paid.  It  will  be  observed  that 
the  only  disputed  point  is  concerning  the  sale  and  price  to  be 
paid.  No  dispute  arose  as  to  what  was  to  be  in  the  written 
lease,  until  the  copy  was  returned  to  McCabe  in  the  following 
Xovember. 

The  testimony  of  Adams  had  reference  only  to  statements 
made  in  the  forenoon  of  the  day  on  which  the  transaction  had 
occurred  and  prior  to  its  consummation.  Various  circumstances 
connected  with  the  dealings  between  the  parties  tend  to  cor- 
roborate the  testimony  of  plaintiff's  witnesses.  It  is  admitted 
that  the  property  had  been  offered  for  sale  and  that  West  wanted 
to  buy ;  that  the  matter  was  discussed  by  them,  and  that  some- 
thing was  said  by  McCabe  about  getting  the  mortgage  released, 
and  that  he  caused  the  privilege  of  purchasing  the  lands  to  be 
included  in  the  lease  offered.  It  is  not  to  be  presumed  that 
when  the  statement  to  the  effect  that  West  should  have  the  priv- 
ilege of  purchasing  was  made  and  then  inserted  in  the  contract, 
no  price  had  been  mentioned  between  them.  It  would  not  be  in 
harmony  with  the  usual  dealings  between  men  to  assume  they 
would  be  so  careless  as  to  agree  to  sell  and  buy  without  any  refer- 
once  either  to  price  or  terms.  Plaintiff  retained  the  instrument 
for  several  months  when  he  sliould  have  returned  it,  but  this 
unfavorable  circumstance  is  overcome  by  the  statement  in  the 
lease  to  the  effect  that  he  could  purchase  the  land  if  desired, 
as  well  as  by  the  additional  incident  from  which  it  appears  that 
about  the  time  he  wrote  plaintiff  he  would  rescind  the  lease  (10 
months  after  the  oral  agreement)  defendant  had  concluded  to 
erect  a  depot  on  the  property,  evidently  deeming  the  property 
to  be  of  much  more  value  than  on  March  14  of  the  preceding 
year,  all  of  which  may  have  furnished  the  motive  for  rescind- 
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ing  the  contract.  It  does  not  appear  plausible  that  he  would 
have  taken  the  trouble  to  have  written  the  provision  in  the 
lease  regarding  the  sale  if  none  had  been  intended. 

We  have  the  positive  testimony  of  plaintiff  as  to  the  facts 
sustained,  not  only  to  a  large  extent  by  defendant's  statements, 
but  by  the  several  events  connected  with  the  transaction.  It  is 
true  plaintiff  is  an  interested  witness,  but  no  less  interested 
than  the  agents  of  defendant.  Men  holding  positions  such  as 
general  managers,  local  agents,  etc.,  as  a  rule,  are  as  much  in- 
terested in  retaining  the  good  will  and  in  elevating  themselves 
in  the  estimation  of  their  employers  as  are  persons  who  may 
become  interested  in  proceedings  directly  involving  their  own 
property  rights.  The  difference  lies  in  the  nature  of  the  ex- 
pected results,  not  in  the  effect  upon  the  testimony  of  the  wit- 
ness. Each  wields  the  same  influence,  whether  conscious  or 
otherwise.  While  plaintiff  was  not  entirely  free  from  fault, 
which  fault  consisted  in  his  neglect  to  return  the  written  lease 
at  as  early  a  date  as  possible,  his  neglect  in  this  respect  presents 
a  different  aspect  when  it  is  remembered  that  the  agreement  was 
to  be  drawn  and  signed  at  their  leisure.  With  that  understand- 
ing, possession  was  given  and  the  rent  paid.  No  question  was 
raised  as  to  the  lease  being  in  full  force,  nor  is  sufficient  reason 
either  alleged  or  proven  to  establish  defendant's  right  to  cancel 
the  lease  at  its  will,  yet,  notwithstanding  it  admits  facts  show- 
ing a  full  compliance  with  the  terms  of  the  lease  as  such,  de- 
fendant assumed  the  right  to,  and  did,  revoke  it.  We  think 
the  parol  agreement  to  lease,  with  option  to  purchase  for  $1,500, 
is  clearly  established  by  the  evidence.  The  questions  then  left 
for  us  to  consider  are:  (1)  Had  McCabe  the  authority  to  make 
the  agreement  to  sell?  (2)  Can  the  oral  lease  and  option  be 
enforced  in  equity? 

2.  It  is  admitted  by  the  pleadings  that  the  defendant,  at  the 
time  of  the  agreement,  held  title  to  the  premises,  subject  only  to 
the  mortgages  thereon;  that  MoCabe  at  that  time  was  its  vice- 
president  and  general  manager;  that  the  written  lease  was  ex- 
ecuted by  him  in  that  capacity ;  that  he  received  $100  under  the 
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parol  agreement,  and  placed  plaintiff  in  possession  of  the  lots. 
He  also  admits  that  he  was  its  general  manager^  and^  as  such^ 
offered  to  dispose  of  its  realty.  Xo  attempt  having  been  made 
to  show  that  he  was  acting  outside  of  his  duties  as  such  man- 
ager, it  will  be  presumed  that  he  was  acting  within  the  scope 
of  his  agency  in  the  dealings  had  with  plaintiff.  When  McCabe 
testified  that  he  was  general  manager,  he  thereby  gave  evidence 
that  he  was  agent  for  the  company  in  all  its  dealings.  In  effect 
he  became,  in  his  dealings  with  the  public,  the  corporation  itself. 
He  and  Adams  testified  they  had  no  authority  to  contract  for  the 
sale  of  land,  but  this  evidently  was  only  their  opinion^  which 
probably  results  from  the  fact  that  McCabe  knew  the  land  was 
mortgaged ;  but  the  other  facts  in  the  testimony  show  conclu- 
sively, as  a  matter  of  law,  that  he  did  have  such  authority,  and 
so  assumed  and  acted  at  the  time  of  making  the  parol  lease. 
When  asked  if  he  had  been  looking  after  the  sale  of  the  prop- 
erty, he  stated:  "I  had  authority  to  dispose  of  it,  and  placed 
it  with  a  real  estate  firm,"  although  on  cross-examination  he 
stated  that  he  had  no  authority  except  through  the  trustee.  What- 
ever conclusion  may  be  deduced  from  these  statements,  it  is 
unquestionably  shown  that  he  was  the  general  manager  and  vice- 
president  of  the  company,  and  acted  as  such  in  the  handling 
of  this  particular  land  along  with  its  other  property.  These 
circumstances,  taken  together  with  the  conceded  fact  that  the 
money  was  paid  to  him,  by  him  turned  over  to  and  retained  by 
the  company,  are  sufficient  to  manifest  at  least  a  ratification 
of  his  acts,  and  inevitably  leads  to  the  conclusion  that  he  had 
full  authority  to  bind  defendant:  Kyle  v.  Rippey,  20  Or.  446, 
454  (2r>  Pac.  308)  ;  Finmgan  v.  Pacific  Yinegwr  Co.  26  Or.  152 
(37  Pac.  457)  ;  Moore  v.  Crawford,  130  U.  S.  131  (9  Sup.  Ct. 
447:  32  L.  Ed.  878)  :  Jacksonville,  M.  &  P.  By,  &  Nav.  Co.  r. 
Hooper,  160  F.  S.  515  (16  Sup.  Ct.  379 :  40  L.  Ed.  516)  ;  Union 
Stockyard  cC-  T.  Co.  v.  MaUori/  S,  &  Z.  Co.  157  HI.  554  (41 
X.  E.  888:  43  Am.  St.  Pep.  341) ;  Atlantic  &  Pac.  Ry.  Co.  v. 
Reiwer,  18  Kan.  458. 

3.  Tt  is  further  urged  that  the  minds  of  the  parties  never  met, 
thereby  rendering  an   agreement  impossible.     It  is  true  both 
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parties  did  not  execute  the  written  instrument,  but  it  clearly 
appears  that  everything  was  fully  understood  between  them  at 
their  last  meeting  at  West^s  residence  on  the  afternoon  of  March 
14,  1900,  and  that  plaintiff  immediately  thereafter,  with  de- 
fendant's assent,  entered  upon  the  performance  of  his  part  of 
the  contract.  They  are  in  the  same  position  as  if  no  writing 
had  ever  been  drawn  or  tendered  further  than  that  such  instru- 
ment was  admissible  in  evidence  as  a  circumstance  tending  to 
show  an  agreement  to  lease  with  option  to  purchase,  as  well  as 
indicating  the  conceded  portion  of  the  parol  contract.  The 
parol  agreement  is  shown  to  be  certain  and  definite  in  its  terms, 
and  to  be  such  as  can  be  enforced. 

4.  We  are  not  unmindful  of  the  weH-established  and  recog- 
nized rule  that  when  the  testimony  is  taken  in  the  presence  of 
the  court,  as  in  this  case,  great  weight  should  be  given  the 
findings  of  the  lower  court  on  disputed  questions  of  fact;  but 
evidently  thie  learned  court  below  assumed  the  rule  to  be,  as 
stated  by  some  text-writers,  as  well  as  held  by  the  courts  in  some 
states,  that  the  contract  must  not  only  be  shown  to  be  clear 
and  definite,  but  must  be  established  beyond  a  reasonable  doubt. 
This  court  has  heretofore,  and  we  think  wisely,  refused  to  accede 
to  this  doctrine.  As  stated  in  Sprague  v.  Jessup,  48  Or.  211 
(83  Pac.  145 :  4'L.  E.  A.,  X.  S.,  410)  :  'The  certainty  of  such 
a  contract  must  be  established  by  evidence  sufficient  to  satisfy 
a  court  of  equity  of  the  truth  of  the  allegations  of  the  com- 
plaint''; but^  "if  the  denial  of  a  party  against  whom  specific 
performance  of  an  oral  contract  to  convey  real  property  is  sought 
to  be  enforced  is  sufficient  to  defeat  the  right,  it  is  quite  proba- 
ble that  this  equitable  remedy  would  soon  cease  to  be  eflficacious." 

5.  The  proof  leading  to  the  conclusion  reached  in  that  suit 
was  not  so  strong  as  in  the  case  at  bar,  but  it  is  there  held  that 
possession  taken  under  the  contract  to  purchase  with  part  pay- 
ment was  suflficient  to  take  the  case  out  of  the  statute  of  frauds. 
Tn  the  case  before  us  part  pavment  and  possession,  as  well  as 
improvements  made  under  the  contract,  are  conceded,  and  we 
are  fully  convinced,  after  a  careful  examination  of  the  testi- 
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mony,  that  the  option  to  purchase  was  included  in  the  parol  con- 
tract. It  is  immaterial  that  defendant  may  have  subsequently 
disclaimed  a  part  of  the  terms  agreed  upon  and  refused  to  place 
them  in  writing,  for  the  result  must  be  determined,  as  in 
Sprague  v.  Jessup,  not  upon  the  rejected  written  instrument, 
but  upon  the  previously  consummated  oral  agreement. 

G.  It  is  contended  that,  this  agreement  being  oral,  specific 
performance  cannot  be  enforced.  This  position  overlooks  the 
fact  that  possession  was  taken  under  the  lease,  permanent  im* 
provements  made  thereon,  and  one  yearns  rent  advanced  and  re- 
tained by  the  company.  It  is  well  settled  in  this  state  that  pare 
performance  of  a  parol  contract  under  such  circumstances  takes 
the  case  out  of  the  statute  of  frauds:  Wallace  v.  Scoggins, 
18  Or.  502  (21  Pac.  558 :  17  Am.  St.  Rep.  749)  ;  House  v.  Jocfc- 
son,  24  Or.  89  (32  Pac.  10S7) ;  McMahan  v.  Whdan,  44  Or.  402 
(75  Pac.  715);  Sprague  v.  Jessup,  48  Or.  211  (4  L.  R  A., 
X.  S.,  410:  83  Pac.  145) ;  Dechenbach  v.  Rima,  45  Or.  500,  502 
(77  Pac.  391,  78  Pac.  666).  In  Wallace  v.  Scoggins  plaintiff 
brought  suit  for  specific  performance  of  a  parol  lease  on  cei^ 
tain  alleged  premises.  It  appears  she  had  leased  by  oral  agree- 
ment certain  property  for  two  years  at  an  agreed  rental  of  $40 
per  month,  entered  into  possession,  paid  the  rent  regularly,  and 
fitted  up  the  property  at  considerable  expense.  The  court  below 
held  the  lease  to  be  valid  for  only  one  year,  and  that,  as  plain- 
tiff had  a  remedy  by  action  for  unlawful  detainer,  dismissed  the 
suit.  On  this  point  Mr.  Justice  Strahan^  after  mentioning  the 
facts,  said:  "Do  these  acts,  as  part  performance  of  this  lease, 
on  the  part  of  both  parties  to  it,  entitle  the  plaintiff  to  have 
the  same  specifically  enforced  ?  I  think  they  do.  They  are  sub- 
stantial on  both  sides,  and  go  to  the  substance  of  the  contract, 
and  it  would  hardly  l>e  possible  to  restore  the  plaintiff  to  the 
condition  she  was  in  before  the  acts  were  performed.  Relying 
upon  the  terms  of  the  parol  agreement,  she  incurred  expenses 
and  changed  her  circumstances  and  condition  to  such  an  extent 
that  a  refusal  on  the  part  of  the  defendant  to  perform  operates 
as  a  fraud  on  the  rights  of  the  plaintiff.    As  I  understand  the 
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rule^  this  is  such  a  part  performance  of  the  parol  agreement 
as  takes  the  case  out  of  the  operation  of  the  statute  of  frauds/' 
There  can  be  no  question  that,  to  entitle  a  person  to  specific  per- 
formance of  a  contract,  there  must  have  been  at  the  time  of 
entering  into  the  agreement  a  mutuality  both  as  to  the  obliga- 
tion and  the  remedy;  and  the  party  not  bound  cannot  enforce 
the  contract.  But,  as  stated  by  Mr.  Justice  Moore,  in  House  v. 
Jackson,  24  Or.  89  (32  Pac.  1027),  "'this  general  rule,  like 
most  others,  has  its  apparent  exceptions'';  and,  after  quoting 
from  Waterman,  Spec.  Perf .  §  200,  on  this  point,  observed : 
"Such  exception  is  less  real  than  apparent ;  for,  when  the  option 
is  accepted,  the  minds  of  the  parties  have  met  and  agreed  upon 
the  terms  of  the  contract,  and  it  thus  becomes  mutual,  and  is 
enforceable  by  either  parky.**  It  was  there  held  that  under  an 
agreement  to  lease,  with  an  option  to  purchase,  the  contract  to 
pay  rent  was  sufficient  consideration  to  support  the  option. 

7.  It  is  immaterial  under  the  testimony  as  to  the  form  in 
which  the  tender  of  rent  may  have  been  made,  as  defendant  noti- 
fied plaintiff  that  no  payments  of  any  kind  would  be  accepted, 
thereby  making  a  tender  unnecessary  as  a  condition  precedent  to 
his  right  to  specific  performance:  Chiillanime  v.  K.  8,  D,  Fruit 
Land  Co.  48  Or.  400  (86  Pac.  883). 

8.  It  appears  from  the  decision  of  the  lower  court  contained 
in  the  transcript  that  one  of  the  points  upon  which  its  conclusion 
is  based  is  that,  as  the  written  lease  contained  the  phrase  "as 
soon  as  title  is  perfected**  after  the  purchasing  clause,  this  pro- 
vision constitutes  a  condition  attached  to  the  privilege  of  pur- 
chasing, whether  for  the  sum  mentioned  or  at  any  price,  and  is 
"a  limitation**  which  "the  evidence  does  not  show  was  ever  re- 
moved.** This  overlooks  the  admissions  in  the  pleadings,  as 
well  as  the  point  that  the  defendant  claims  the  title  to  be 
affected  only  to  the  extent  of  the  lien  created  by  the  mortgage 
on  the  property.  The  complaint  alle.s:ea  that  at  the  time  of 
entering  into  the  oral  agreement  "defendant  was  the  owner  in 
fee,  and  in  possession,**  of  the  property.  The  answer  not  only 
admits  this  allegation  to  be  true,  but  alleges  that  during  all  the 

49  Ob. SO 
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times  referred  to  in  the  complaint  ^^defendant  haa  been  and  still 
is  the  owner  of  lots  1,  7  and  8,  in  block  74/^  etc.,  alleging  that 
this  property  was  covered  by  the  real  mortgage  thereby  described. 
The  only  way  defendant  attempts  to  show  that  the  title  is. 
affected  is  by  the  mortgage  lien.  When  used  in  this  manner,  the 
word  "owner''  has  a  definite  meaning,  and  is  one  who  has  domin- 
ion over  a  thing,  which  he  may  use  as  he  pleases,  except  as 
restrained  by  law  or  by  agreement:  Johnson  v.  CrookshanJcs, 
21  Or.  339  (28  Pac.  78) ;  Oarver  v.  Ilawkeye  Ins,  Co.  69  Iowa, 
202  (28  X.  E.  555) ;  Bowen  v.  John,  201  111.  293  (66  N.  E. 
357).  Defendant  then  is  restrained,  if  at  all,  only  by  the  agree- 
ment contained  in  the  mortgage.  There  is  nothing  to  prevent  it 
executing  a  deed  subject  to  the  mortgage  on  the  property.  The 
use  of  the  words  "as  soon  as  title  is  perfected,"  when  construed 
in  the  most  favorable  light  to  the  defendant,  indicates  at  least  an 
agreement  to  permit  plaintiff  to  purchase  as  soon  as  the  mort- 
gage is  released. 

9.  Any  provision  made  relative  to  the  release  of  the  mortgage 
was  for  the  protection  of  the  mortgagor,  and  therefore  one 
which  the  lessee  can  waive.  Having  brought  suit  for  the  specific 
performance,  defendant  waives  the  incumbrance  on  the  property 
until  after  the  execution  of  the  deed,  and  on  the  payment  of 
the  $1,500  agreed  upon  is  entitled  to  a  conveyance,  after  which 
defendant  is  entitled  to  a  reasonable  time,  not  to  exceed  the 
period  for  which  the  lease  and  option  was  given,  in  which  to 
procure  a  release  of  the  mortgage  thereon.  It  is  well  established 
that  suits  in  equity  may  be  maintained  for  specific  performance, 
even  where  the  vendor  at  the  time  of  filing  the  complaint  is 
incapable  of  giving  a  complete  title  to  the  property  agreed  to 
be  sold.  To  hold  otherwise  would  be  to  permit  the  vendor  to 
take  advantage  of  his  wrong.  Courts  of  equity,  therefore,  allow 
the  purchaser  to  proceed  with  the  purchase  or  abandon  it,  as 
may  be  desired:  26  Am.  &  Eng.  Enc.  Law  (2  ed.),  83;  Story, 
Equity,  §  779;  Thompson  v.  Hawley,  16  Or.  251  (19  Pac.  84)  ; 
Brown  v.  Ward,  110  Iowa,  123  (81  N.  W.  247)  ;  Young  v.  Paul 
10  N".  J.  Eq.  401  (64  Am.  Dec.  456) ;  Graft  v.  Louchs,  138  Pa. 
460  (21  Atl.  203). 
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10.  A  parol  agreement,  clear  and  certain  in  its  terms,  having 
been  satisfactorily  established  by  the  testimony,  plaintiff  is  enti- 
tled to  be  reinstated  and  to  be  placed  in  possession  of  the  prop- 
erty under  his  lease,  with  the  option  of  purchasing  for  the  price 
agreed  upon.  On  tender  of  $1,500,  plaintiff  is  entitled  to  such 
deed  as  defendant  can  execute.  As  to  whether  plaintiff  exercises 
his  option  or  retains  the  property  as  lessee  during  the  time  pre- 
scribed in  the  contract  is  a  matter  entirely  within  his  discretion. 

11.  A  court  of  equity  in  the  exercise  of  its  discretion,  where 
the  payment  of  mortgages,  or  other  liens,  becomes  necessary  to 
perfect  the  title,  may  enter  judgment  for  suflScient  sum  to  can- 
cel such  lien,  if  any  (Thompson  v.  Hawley,  16  Or.  261,  19  Pac. 
84;  Waterman,  Spec.  Perf.  §§  503,  505) ;  but  each  case  should 
be  and  is  governed  by  its  own  circumstances :  Section  504.  In 
the  case  before  us  it  is  evident  from  the  record  that  defendant 
can  procure  llie  release  of  tfie  mortgage  to  the  particular  tracts 
involved  at  any  time,  if  desired,  and,  its  solvency  not  being  ques- 
tioned, we  deem  such  judgment  unnecessary.  The  question, 
therefore,  of  release  of  the  mortgage  liens  upon  the  property,  if 
any,  remaining  after  execution  of  a  conveyance  to  plaintiff, 
should,  in  this  instance,  be  left  for  such  determination  as  may 
be  deemed  proper  in  the  event  the  option  should  be  exercised. 

A  court  of  equity,  after  acquiring  jurisdiction,  as  incidental 
to  the  remedy,  may  assess  such  damages  as  appear  to  have  been 
sustained  prior  to  the  filing  of  the  complaint :  Waterman,  Spec. 
Perf.  §5;  Flekchner  v.  Citizens'  Invest  Co.  25  Or.  119,  131 
(35  Pac.  174) ;  Bishop  v.  Baisley,  28  Or.  119,  138  (41  Pac. 
936) ;  Case  v.  Minoi,  158  Mass.  577  (33  N.  B.  700)  ;  Bugg  v. 
Rohrbach,  110  HI.  App.  532.  Plaintiff  insists  that  he  has  been 
damaged  $500,  which  amount  he  states  could  have  been  realized 
from  the  property  up  to  the  time  of  the  trial,  and  for  which 
sum  judgmpnt  is  asked.  Defendant  admits  the  rental  value  of 
the  property  to  have  been  at  least  $120  per  annum,  and  is  un- 
certain as  to  whether  it  was  rented  to  Schultz  for  that  amount 
or  for  -$130,  while  plaintiff  testifies  positively  that  the  rental 
value  was  at  least  $130.    We  think  it  safe  to  assume  that  plaintiff 
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has  been  injured  to  the  extent  of  the  difference  between  the  rent 
agreed  upon  and  the  rental  value,  or  $30  per  annum,  from  the 
date  of  being  dispossessed  to  the  time  of  filing  the  complaint. 
As  to  whether  plaintiff  has  been  damaged  since  the  commence- 
ment of  the  suit  cannot  be  determined  under  the  issues  here. 
It  is  shown  that  plaintiff  has  expended  $50  in  improvements  on 
the  property,  which,  without  reimbursement  have  been  removed 
by  defendant.  After  deducting  the  unpaid  rent  to  date  of  filing 
the  suit,  we  find  plaintiff's  damage,  including  loss  of  improve- 
ments, is  approximately  $50.  Plaintiff  is  entitled  to  a  decree 
placing  him  in  possession  of  the  premises  described  in  the  com- 
plaint on  payment  of  rent  at  $100  per  annum  since  date  of  suit, 
and  to  an  injunction  inhibiting  defendant  from  interfering  in 
any  manner  with  his  possession  thereof  during  the  period  of  liis 
lease,  with  the  privilege  of  purchasing  and  receiving  a  deed 
therefor  from  defendant  at  any  time  during  the  ten-year  period 
upon  tendering  to  it  the  sum  of  $1,500,  and  is  entitled  to  dam- 
ages in  the  sum  of  $50. 

12.  Plaintiff  will  be  allowed  his  costs  and  disbursements  on 
appeal. 

The  decree  of  the  circuit  court  should  be  reversed,  and  one 
entered  in  conformity  with  this  opinion.  Rbvbrsed. 


Argued  7  May,  decided  9  July,  1907. 
MILLEB'S  WILL. 

Luis  v.  Muiirback. 

90  Pac.  1002. 

Establish MBNT  of  Lost  Wills — Burden  op  Proof. 

1.  Where  a  wiU  is  shown  to  be  lost,  secondary  evidence  is  admissible 
to  show  its  contents,  the  burden  belngr  upon  the  proponent  to  clearly  es- 
tablish its  execution. 

LOST  Will — Phssumption  of  Rdyocation  From  Possession  bt  Testator. 

2.  If,  when  last  seen,  a  will  was  in  the  possession  of  the  testatrix,  and 
cannot  be  found,  it  wRl  be  presumed,  in  the  absence  of  other  evldenos. 
that   she   destroyed   it 

Same — Presumption  as  to  Revocation  From  Possession  bt  Stranosb. 

3.  In  a  proceeding  for  the  probate  of  a  lost  will,  where  the  possession 
of  the  will  is  shown  to  have  been  intrusted  to  a  third  person,  the  burden 
of  retracing  it  into  the  hands  of  the  testatrix  is  upon  the  contestant. 
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Wbioht  and  Sufficibnct  of  Unconthovbrtbd  Eyidbncb.  ^ 

4.  Wher^  a  disinterested  witness,  who  is  In  no  way  discredited  by  other 
evidence,  testifies  to  a  fact  within  his  knowledcre,  which  is  not  in  itself 
improbable,  or  in  conflict  with  other  evidence,  the  facts  so  given  will  be 
taken  as   legally  established. 

COMPXTBNCT   OF   INTERBBTSD   PBRSON. 

5.  The  testimony  of  witnesses  is  not  to  be  disregarded  merely  because 
they  are  interested  in  the  result. 

Wills — Probatb — Eviobncb — Burdbn  of  Proof. 

6.  Where,  in  a  proceeding  to  probate  a  lost  will,  it  is  shown  that  the 
will  was  duly  executed,  the  presumption  of  law  is  strong  in  its  favor,  and 
its  revocation  must  be  clearly  proven. 

Lost  Will — Compbtbncy  of  Declarations  of  Tbstatrix  Concbrning 
Such  Will  and  Hbr  Fbelinos  Toward  Dbvisbbb. 

7.  In  a  proceeding  to  probate  a  lost  will,  declarations  made  by  the 
decedent  subsequent  to  the  execution  of  the  will,  and  within  a  reasonable 
time  prior  to  her  death,  showing  it  to  have  been  deposited  with  a  third 
person*  and  that  it  was  still  there  to  within  a  few  days  of  her  death,  and 
declarations  showing  her  affection  for  the  devisees,  with  no  change  in  her 
feelings  toward  them,  when  corroborated  by  direct  evidence  that  after 
making  the  declarations  she  had  no  opportunity  of  withdrawing  the  will, 
are  admissible  as  a  basis  for  an  inference  that  the  wilt  had  not  been 
returned  to  her  possession  or  canceled. 

From  Union.  Robert  Eakin^  Judge. 

Statement  by  Mk.  Commissioner  Ejcng. 

This  was  a  proceeding  in  the  County  Court  of  Union  County, 
Oregon,  for  the  purpose  of  proving  an  alleged  lost  will  of  Ferena 
Miller,  who  died  in  that  county  November  19,  1900.  The  peti- 
tion for  probate  was  filed  by  Edward  Luis  July  13,  1903,  alleg- 
ing that  Ferena  Miller  died  on  the  date  and  in  the  county  men- 
tioned, leaving  a  large  estate  therein,  consisting  of  both  real  and 
personal  property,  with  no  lineal  descendants  surviving  her; 
that  the  petitioner  and  his  sister,  Clara  Luis,  had  made  their 
home  with  decedent  from  their  infancy,  with  the  understanding 
that  they  should  inherit  all  of  the  Miller  property;  that  a  will 
was  executed  bequeathing  to  the  petitioner  all  of  the  personal 
property,  together  with  the  40  acres  of  land  upon  which  the 
dwelling  and  all  other  buildings  were  situated,  and  to  him  and 
his  sister,  Clara,  share  and  share  alike,  all  the  remaining  real 
property ;  that  the  land  bequeathed  to  him  is  the  N.  W.  ^  of  the 
N.  W.  i  of  section  29,  with  appurtenances,  and  the  property 
devised  to  them  jointly  consists  of  the  E.  ^  of  the  E.  i  of 
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section  19,  W.  i  of  S.  W.  i,  S.  E.  i  of  S.  W.  i  and  S.  W.  i  of 
S.  E.  i  of  section  20,  N.  E.  i  of  N.  W.  i  and  N.  W.  t  of  N.  E. 
i  of  section  29,  all  in  township  5  S.,  range  39  E.,  W.  M.,  in 
Union  County,  Oregon ;  that  immediately  after  its  execution  the 
will  referred  to  was  deposited  and  left  for  safe  keeping  either 
with  N.  Tartar,  since  deceased,  or  with  the  First  National  Bank 
of  Union,  Oregon,  but  has  been  lost,  and  after  diligent  search 
cannot  be  found.  Evidence  was  offered  in  support  of  the  peti- 
tion, resulting  in  an  order  being  made  by  the  county  court  to 
the  effect  that  the  will  be  admitted  to  probate. 

On  July  7,  1904,  Jacob  Muhrback,  as  contestant,  filed  a  peti- 
tion with  the  county  court,  praying  that  Luis  be  cited  to  appear 
and  show  cause  why  the  order  entered  sustaining  his  petition 
should  not  be  vacated,  alleging  that  Ferena  Miller  died  intestate, 
leaving  no  one  capable  of  inheriting  her  estate,  except  contest- 
ant; that  contestant  is  a  brother  of  decedent,  and  that  all  her 
property  descended  to,  and  is  inherited  by,  him  under  the  laws 
of  Oregon;  that  he  is  informed  and  believes  that  Luis,  under 
an  alleged  will,  claims  to  have  succeeded  to  all  the  property  of 
which  she  died  seised,  but,  if  such  will  was  executed,  it  waa 
revoked.  Luis  answered,  admitting  the  residence  and  death  of 
the  decedent,  and  that  she  left  no  lineal  descendants,  but  denied 
the  other  allegations.  The  cause,  being  at  issue,  was  referred 
to  H.  R.  Ilanna  as  special  referee  for  the  purpose  of  taking  the 
testimony  therein,  which  was  thereafter  taken  and  reported  to 
the  court,  after  which  (August  13,  1906)  the  county  court  set 
aside  its  former  order,  from  which  action  an  appeal  was  taken 
by  proponent.  The  circuit  court,  on  appeal,  reversed  the  decree 
of  the  county  court,  sustained  the  allegations  of  the  petition  for 
probate,  and  decreed  the  legatees  to  be  the  owners,  under  the 
will,  of  the  property  alleged  to  have  been  bequeathed  to  each, 
as  above  described.     From  this  decree,  Muhrback  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Cochran  <& 
Cochran,  with  an  oral  argument  by  Mr,  Charles  Edgar  Cochran. 

For  respondents  there  was  a  brief  with  an  oral  argument  by 
Mr,  Lewis  Jay  Davis, 
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Opinion  by  Mb.  Commissioner  King. 

The  evidence  discloses  that  in  the  year  1864  Adam  Miller, 
with  his  wife,  Ferena  Miller,  settled  upon  what  is  known  as 
Catherine  Creek,  in  Union  County,  in  this  state,  later  removing 
to  Clover  Creek  in  that  vicinity,  where  they  afterwards  contin- 
uously resided.  Adam  Miller  died  June  26,  1886,  but  his  wife 
lived  until  November  19,  1900.  Prior  to  the  death  of  Adam 
Miller,  being  without  children,  they  took  into  their  home  Edward 
Luis  and  his  sister,  Clara,'  the  oldest  of  whom  was  about  nine 
years  of  age,  the  boy  being  a  nephew  and  the  girl  a  niece  of  Mrs. 
Miller.  Some  time  prior  to  1886  an  effort  was  made  to  adopt 
Edward,  resulting  in  a  failure  on  account  of  an  irregularity  in 
the  proceedings,  which  oversight  was  not  discovered  until  steps 
were  taken  to  administer  upon  Adam  Miller's  estate.  The  chil- 
dren, however,  continued  their  home  with  Mrs.  Miller  until  of 
age,  after  which  Clara  married  one  Geo.  A.  Aughey,  but  Edward 
remained  on  the  farm,  devoting  his  full  time  and  labor  in  its 
improvement.  At  all  times  after  being  taken  into  the  Miller 
home,  both  he  and  his  sister  were  treated  as  members  of  the 
family,  and  were  recognized  by  the  people  in  that  vicinity  as 
such.  On  the  death  of  her  husband  Ferena  Miller  succeeded  to 
all  his  estate.  A  few  years  afterwards  she  executed  a  will,  in 
which  Edward  and  Clara  Luis  were  made  her  beneficiaries  to 
share  equally  in  all  her  property.  A  few  years  later,  and  after 
Clara  married,  this  will  was  destroyed  and  revoked.  After  con- 
siderable delay  she  made  a  new  will,  being  the  one  involved 
here.  This  will  was  executed  in  the  oflBce  of  C.  H.  Marsh,  an 
attorney  in  Union,  and  witnessed  by  him  and  one  Mrs.  A.  M. 
Tartar,  who  resided  there.  Before  being  signed,  it  was  read  in 
the  presence  of  the  witnesses  to  Mrs.  Miller,  who,  after  hearing 
it  read,  stated  that  the  will  was  as  she  wanted  it,  and  that  it  was 
her  last  will  and  testament.  Marsh  then  inclosed  the  will  in  an 
envelope  and  delivered  it  to  the  testatrix,  who,  in  company  with 
Mrs.  Tartar,  went  to  the  First  National  Bank  of  that  place, 
and  handed  the  envelope  with  will  inclosed  to  "Will  Wright,^' 
the  cashier,  who,  after  having  her  indorse  instructions  thereon, 
retained  it  for  safe-keeping. 
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1.  Under  our  Code  (B.  &  C.  Comp.  §  791)  a  will  must  be  in 
writings  except  when  made  by  a  soldier  or  mariner  in  active 
service,  but,  when  in  writing,  secondary  evidence  is  admissible 
to  show  its  contents.  Like  any  other  written  instrument,  when 
shown  to  have  been  lost,  it  may  be  established  on  proof  of  such 
loss,  the  burden  of  which  is  on  the  proponent,  and  its  execution 
must  be  clearly  established,  but,  when  this  is  done,  it  may  be 
adaiitted  to  probate  unless  shown  to  have  been  revoked:  16  Enc. 
PI.  &  Pr.  IOCS;  23  Am.  &  Eng.  Enc.  Law  {2  ed.),  147;  Wallis 
V.  WaUis,  114  Mass.  610;  Harris  v.  Harris,  26  N.  Y.  433.  Con- 
testant insists  that  the  will  was  destroyed  and  accordingly  re- 
voked by  the  testatrix,  but  this  charge  proponent  denies,  assert- 
ing that  it  was  never  withdrawn  from  the  bank.  On  this  issue 
the  result  of  this  suit  depends. 

2.  If,  when  last  seen,  the  will  is  shown  to  have  been  in  the 
possession  of  the  testatrix,  and  cannot  be  foimd,  it  must  be  pre- 
sumed, in  the  absence  of  other  evidence,  that  she  destroyed  it: 
23  Am.  &  Eng.  Enc.  Law  (2  ed.),  148;  Collyer  v.  Collyer,  110 
N.  Y.  481  (18  N.  E.  110:  6  Am.  St.  Eep.  405);  Behrens  v. 
Behrens,  47  Ohio  St.  323  (25  N.  E.  209:  21  Am.  St.  Rep.  820). 

3.  But,  under  our  view  of  the  evidence,  the  possession  of  the 
will  is  shown  to  have  been  intrusted  to  a  tliird  person,  "the  bank, 
as  a  depositary.  The  burden,  therefore,  of  retracing  it  into  the 
hands  of  the  testatrix  is  upon  the  contestant.  Especially  is  this 
true  when  shown  that  within  a  short  time  before  her  death  decla- 
rations were  made  by  decedent  to  the  effect  that  the  will  was 
still  in  existence  and  in  the  bank,  after  which  she  could  not  have 
had  access  to  it :  Thornton,  Lost  Wills,  §  Q2 ;  Schvltz  v.  Schultz, 
35  N.  Y.  653  (91  Am.  Dec.  88) ;  Dawson  v.  Smith,  3  Houst. 
(Del.)  335;  In  re  Barns'  Estate,  10  Wash.  555  (39  Pac.  148). 

It  is  conceded  that  the  will,  after  being  properly  executed, 
was  taken  from  the  attorney's  office  by  Mrs.  Miller  in  company 
with  Mrs.  Tartar.  As  to  what  was  afterwards  done  with  it  there 
is  some  controversy.  Mrs.  Tartar,  a  disinterested  witness,  testi- 
fies that,  as  soon  as  the  will  was  executed,  it  was  taken  to  the 
First  National  Bank  of  Union,  Oregon,  and  there  delivered  to 
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"Will  Wright,"  cashier;  that  she  was  present,  heard  the  con- 
versation between  them,  and  saw  the  envelope  with  will  inclosed 
turned  over  to  him;  that  no  other  persons  were  present  at  the 
time;  that  she  and  Mrs.  Miller  were  very  intimate  friends;  that 
Mrs.  Miller  was  at  that  time  visiting  with  her  in  Union;  that 
decedent  had  previously  made  a  will,  appointing  "Mr.  Dobbs" 
administrator,  but  claimed  to  be  dissatisfied  with  it,  and  said 
that  there  was  some  little  disturbance  when  she  made  it;  that 
she  saw  her  destroy  this  first  will  by  throwing  it  into  the  stove, 
saying  at  the  time :  "  ^Some  of  these  days  when  the  weather  is 
good  you  go  with  me  and  I  will  make  a  new  one,'  which  I  (Mrs. 
Tartar)  concluded  to  do'*;  and  that  the  will  here  in  question 
was  thereafter  executed  and  left  in  the  bank  as  stated. 

It  is  insisted  that  this  testimony  is  inconsistent  with  one  of 
the  statements  of  the  witness  on  cross-examination,  when,  in 
answer  to  an  inquiry  as  to  whether  she  knew  what  became  of  the 
last  will,  she  stated: 

"A.  I  could  not  tell  you  that.  She  took  it  home  to  Clover 
Creek,  16  miles  from  here,  and  took  sick  and  had  her  hip  out  of 
joint,  and  I  never  was  up  there  since. 

Q.  Was  she  ever  back  to  your  residence  at  any  time  after  this 
will  was  put  in  the  bank? 

A.  Oh,  yes,  yes.  She  was  here  once  and  I  can't  tell.  I 
thought  she  was  out  of  humor,  and  she  had  a  little  valise  with 
her,  where  she  generally  carried  papers,  and  she  didn't  talk  to 
me  anything  about  it.  I  don't  know  what  she  had  in  tlie  valise. 
She  went  to  town.  She  was  mad  over  something.  Clara  was 
here  and  Ed  was  here,  and  she  went  to  town.  She  was  in  the 
house  with  me  awhile  and  then  took  the  valise  and  went  off, 
and  I  always  believed  in  my  own  mind  she  took  the  will  out  of 
the  bank,  because  she  said  Ed  and  Clara  told  her  to  take  that 
will  out  of  the  bank — 'that  somebody  might  get  it  and  cause 
you  a  great  deal  of  trouble  and  get  everything  you  have  got.' 
'Well,'  I  says,  'a  person  wouldn't  have  common  sense  that  would 
speculate  on  anything  like  that.'  She  went  off  after  she  ex- 
pressed herself  that  way,  and  she  come  back  with  the  valise  in 
her  hand,  and  never  let  go  of  it  any  more.  She  seemed  to  act 
troubled." 

In  this  connection  it  will  be  observed  that,  while  Mrs.  Tartar 
was  quite  an  intelligent  witness,  she  was  at  the  time  of  giving 
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her  testimony  77  years  old,  and  accordingly  easily  confused. 
Assuming  the  statement  of  the  witness,  as  claimed,  and  as  it 
first  appears,  indicates  that  the  testatrix  withdrew  the  will 
from  the  bank,  it  is  evident  that  she  only  •  intended  it  as  her 
opinion,  for  nowhere  does  it  appear  that  she  claims  to  have  any 
direct  knowledge  to  that  effect,  and  it  is  manifest  that  she  de- 
rives this  opinion  only  from  the  circumstances  there  stated.  The 
witness  was  evidently  trying  to  evolve  a  theory  by  which  she 
could  account  for  the  missing  will.  She  was  so  firmly  impressed 
with  the  idea  that  it  was  at  the  bank  that  she  had  called  there 
for  it,  and  insisted  upon  a  thorough  search  being  made  at  that 
place,  to  which  request  the  bank  ofBcials  responded  without  hes- 
itation, but  unsuccessfully.  A  search  had  been  made  by  other 
banks  and  at  various  other  places  wherever  deemed  possible  that 
it  might  be  found,  all  without  avail.  She  had  seen  the  first  will 
destroyed,  witnessed  the  new  one,  and  saw  it  deposited  for  safe- 
keeping, and,  all  efforts  in  trying  to  solve  the  mystery  of  its 
disappearance  having  failed,  she  recalled  the  incident  in  Mrs. 
Miller's  visit  at  her  residence  of  a  few  years  before,  when  she 
abruptly  left  the  house,  carrying  a  satchel,  and  soon  returned, 
appearing  worried,  and  as  a  result,  on  the  impulse  of  the  mo- 
ment, concluded  and  gave  it  as  her  opinion  or  theory  that  Mrs. 
Miller  had  procured  the  will  and  taken  it  with  her  to  Clover 
Creek.  Unless  this  opinion  expressed  under  these  circumstances 
can  have  sufficient  weight  to  demonstrate  otherwise,  it  must  be 
held  that  thus  far  it  is  shown  that  the  will,  when  last  seen,  was 
in  the  ])os8ession  of  a  third  person,  the  bank,  and  that  contestant 
lias  not  overcome  the  presumption  recognized  by  our  statute 
(B.  &  C.  Comp.  §  788)  to  the  effect  that  a  condition  once  shown 
to  exist  continues  until  the  contrary  is  proved,  or  until  such 
presumption  is  overcome  by  other  proof.  The  retracing  of  the 
will  into  the  possession  of  the  testatrix  is  not  established  by  the 
opinion  of  this  witness,  as  expressed,  unless  sustained  by  other 
circumstances  and  by  evidence  corroborating  that  theory. 

Will   Wright   testifies  that  he  does   not  remember  the  will 
having  been  deposited  with  him;  but  does  remember  the  first 
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will  having  been  taken  out  of  his  bank  by  Mrs.  Miller.  Testi- 
mony by  a  witness  to  the  effect  that  he  does  not  remember  a 
certain  event,  notwithstanding  his  opinion  that  he  thinks  if  it 
had  happened  he  would  recall  it^  is  not  entitled  to  great  weight 
as  a  rule.  For  example,  if  A.,  while  passing  through  a  large 
crowd,  observes  B.,  speaks  to  him  of  matters  in  which  he  has  a 
special  interest,  and  long  afterwards  A.  should  be  asked  if  he 
saw  B.  on  that  certain  date,  the  answer  would,  without  hesita- 
tion, most  likely  be  in  the  aflSrmative.  The  testimony  of  A.  on 
that  point  would  be  entitled  under  the  circumstances  to  much 
greater  weight  than  would  that  of  B.,  who  conversed  not  only 
with  A.,  but  with  numerous  others,  and  who  may  not  happen  to 
remember  seeing  A.  nor  recall  the  conversation.  The  reason  for 
this  is  obvious.  The  matter  discussed,  while  of  special  interest 
to  A.,  was  of  no  direct  interest  to  B.  A.  was  specially  concerned 
in  the  topic  there  discussed,  and  directed  his  attention  only  to 
the  one  person,  while  B.  was  equally  as  much  concerned,  and 
conversed  with  numerous  others,  thereby  forgetting  A.,  who  may 
distinctly  remember  him.  Before  us  we  have  the  tesitmony  of 
the  cashier  of  the  bank  saying  that  he  has  no  recollection  of  this 
particular  transaction.  By  virtue  of  his  business,  he  was  pre- 
sumably from  day  to  day  considering  many  transactions  in  the 
line  of  his  work  with  people  of  all  classes  and  localities.  Papers 
of  various  kinds  were  being  deposited  in,  as  well  as  withdrawn 
from,  his  bank,  with  no  special  reason  for  charging  his  memory 
with  any  particular  one  of  them.  When  the  will  was  left  there 
a  memorandum  of  Mrs.  Miller's  wishes  was  indorsed  thereon, 
leaving  no  special  duty  on  his  part  to  be  remembered.  Eight 
years  then  elapsed,  during  which  doubtless  innumerable  docu- 
ments by  different  persons  were  left  with  him  for  safe-keeping. 
It  is  therefore  not  surprising  that  he  does  not  recall  this  par- 
ticular transaction.  Failure  to  remember  incidents  of  that  kind 
under  such  circumstances  are  not  unusual;  but  failure  to  have 
remembered  the  event  on  the  part  of  Mrs.  Tartar  would  have 
been  an  exception  to  tbe  general  rule.  She  had  only  her  affairs, 
with  occasionally  that  of  some  friend,  as  in  this  instance,  with 
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which  to  charge  her  memory.  Mrs.  Miller  looked  to  her  eb  her 
particular  assistant  and  friend  on  this  occasion.  She  always 
visited  and  stayed  with  her  when  in  Union^  and  had  spent  the 
winter  at  her  home,  and  had  frequently  discussed  the  "will 
question"  with  her.  She  had  seen  the  first  will  destroyed  and 
witnessed  the  execution  of  the  second,  which  she  swears  posi- 
tively to  having  seen  deposited  in  the  First  National  Bank.  The 
person  who  clearly  remembers  an  event  can  feel  morally  certain 
of  its  occurrence,  while  the  one  who  only  fails  to  recall  the  inci- 
dent cannot  feel  assured  of  its  nonoccurrence.  The  one  who  sees, 
and  remembers,  knows,  but  the  person  who  can  only  say,  "I 
do  not  remember,"  does  not  know.  He  can  only  form  an  opinion, 
and  say  "I  think*^  the  incident  did  not  transpire,  etc.,  the 
strength  of  which  opinion  would  depend,  not  alone  on  the  cir^ 
cumstances  surrounding  the  transaction,  but,  too  often,  upon  the 
confidence  the  witness  may  have  in  his  ability  to  remember  all 
the  dealings  in  which  he  may  have  taken  part.  It  being  satis- 
factorily established  that  the  will  was  deposited  in  the  bank, 
and  the  burden  of  proving  its  return  to  the  possession  of  the 
testatrix  being  upon  the  contestant,  it  results  that  Mrs.  Tartar's 
opinion  on  this  point,  that  "she  took  the  will  to  Clover  Creek,*^ 
although  lightly  supported  by  the  circumstance  of  the  failure 
to  find  the  will,  is  insufficient,  without  other  evidence,  to  estab- 
lish the  claim  that  she  came  into  its  possession  after  its  deposit 
for  safe-keeping,  especially  when  considered  in  the  light  of  all 
tlie  circumstances  shown  by  the  record  further  discussed  herein. 
Tlie  testimony  of  Mrs.  Tartar  is  harmonious  on  the  point 
discussed,  when  taken  in  connection  with  her  statements  in  refer- 
ence thereto  of  three  years  previous  in  a  former  suit  between 
Luis  and  Muhrback,  involving  the  same  property,  the  record  of 
which  has  been  introduced  in  evidence  herein.  The  lapse  of 
time  between  the  trial  of  the  two  cases  must  be  taken  into  con- 
sideration as  to  the  memory  of  one  of  her  age.  When  her  evi- 
dence was  taken  in  the  first  suit  (June  19,  1903),  it  was  much 
closer  to  the  happening  of  the  events  concerning  which  she  tes- 
tified, and  her  statements  were  presumably  more  likely  to  be 
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accurate.  However,  the  only  material  diflference  to  be  found  in 
the  entire  testimony  of  the  two  cases  is  on  this  point.  In  the 
first  suit,  when  questioned  on  this  particular  point,  the  witness 
said : 

"A.  I  never  saw  Mrs.  Miller  from  that  time  any  more.  The 
last  time  she  was  in  our  house.  From  the  last  time  she  was  in 
our  house  she  signed  some  papers  in  our  house — ^mortgages  in 
our  house — she  said  she  wished  she  had  the  money  back  on  these 
papers.  I  said  Hhey  are  mortgages,  and  you  can't  get  the  money 
back  uDtil  the  mortgages  are  satisfied.' 

Q.  Did  she  say  anything  about  the  will  at  that  time? 

A.  She  did  not.  She  said  she  didn't  know  what  she  was  sign- 
ing, and  she  was  crying,  and  such  talk  as  that. 

Q.  She  was  talking  about  the  will  then? 

A.  She  didn't  talk  about  the  will,  and  took  her  valise  and 
went  up  town  and  was  gone  away  an  hour,  and  when  she  come 
back  she  didn't  talk  about  the  will,  but  she  watched  the  valise 
very  close.  She  never  talked  about  the  will,  but  I  always  sup- 
posed she  took  it  home  and  burned  it. 

Q.  So  the  last  time  she  was  down  at  your  house  she  took  her 
valise  and  went  up  town,  and  when  she  come  back  she  guarded 
that  valise  very  carefully  t 

A.  Very  closely.  Never  let  it  out  of  her  hand  while  she  was 
in  the  house,  and  took  it  away  with  her. 

Q.  And  it  is  your  opinion  she  destroyed  that  also  1 

A.  That  is  my  opinion. 

Q.  At  the  last  time  she  was  in  your  house  in  this  talk  with 
you  she  regretted  ever  having  ma4e  this  will,  did  she  ? 

A.  No,  sir;  I  can't,  I  don't  know,  that  shje  said  anvthing  of 
that  kind.  She  didn't  mention  the  will.  I  supposed  in  my  own 
mind. 

(By  Mr.  Crawford:  Your  supposition  is  not  testimony.) 

A.  I  know  it,  Mr.  Crawford.  She  didn't  say  anything  in  re- 
gard to  the  will. 

Q.  And  after  having  that  conversation  with  her  is  when  she 
went  up  town  under  those  circumstances  ? 

A.  After  she  and  I  were  talking  together  and  she  said  she 
wished  she  could  get  her  money  back,  what  she  signed  for  be- 
fore, after  we  had  that  talk,  she  took  her  valise  off  the  table  and 
went  to  town,  and  she  was  gone  some  time,  and  come  back,  and 
never  let  that  valise  out  of  her  hand  again. 
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Q.  And  that  is  the  last  time  you  ever  saw  her?      , 
A.  Yes;  the  last  time  I  ever  saw  Mrs.  Miller/' 

In  the  suit  under  consideration  it  is  obvious  from  these  state- 
ments that  the  "trouble  and  dissatisfaction''  referred  to  in  her 
testimony  arose  over  some  mortgages  she  had  signed  in  some 
manner,  and  not  over  the  will.  When  asked  three  years  later 
concerning  this  incident,  with  her  memory  probably  confused 
for  the  instant,  it  may  have  occurred  to  the  witness  that  the  doc- 
ument concerning  which  the  decedent  was  worrying  when  "cry- 
ing" and  "wishing  she  had  her  money  back"  was  the  will  dravm, 
notwithstanding  the  will  was  never  mentioned  on  that  occasion. 
While  the  witness  had  always  been  a  warm  friend  of  the  Miller 
family,  at  all  times  manifesting  the  kindliest  feeling  and  interest 
in  them,  and  while  her  testimony  supports  proponent's  conten- 
tion, it  is  manifest  in  both  suits  that  she  endeavored  at  all 
times  to  tell  the  facts  as  she  remembered  them. 

3.  It  is  firmly  established  everywhere  that,  as  a  general  rule, 
when  a  disinterested  witness,  who  is  in  no  way  discredited  by 
other  evidence,  testifies  to  a  fact  within  the  knowledge  of  such 
witness,  which  is  not  in  itself  improbable,  or  in  conflict  with 
other  evidence,  the  witness  is  to  be  believed,  and  the  facts  so 
given  are  to  be  taken  as  legally  established:  Kcmmaugh  v.  WU- 
son,  70  N.  Y.  177 ;  Evans  v.  George,  80  111.  51;  In  re  John  Im- 
meVs  Estate,  59  Wis.  249  (18  N.  W.  182). 

The  testimony  of  Mrs.  Tartar  is  corroborated  by  that  of  pro- 
ponent and  Mrs.  Aughey,  each  of  whom  testify  to  having  made 
their  home  with  the  testatrix  since  they  were  very  young;  that 
both  Mrs.  Miller  and  her  husband  had  always  manifested  the 
same  interest  in  them  as  if  they  were  their  own  children,  and 
always  promised  that  their  property  should  all  descend  to  them 
at  their  death ;  that  they  had  many  times  heard  her  explain  that 
she  had  made  another  will  after  destroying  the  first,  giving  its 
contents,  and  that  up  to  within  four  or  five  dajrs  of  her  death 
she  had  stated  that  the  last  will  had  been  left  with  the  First 
National  Bank,  and  was  still  there,  and  that  after  she  made  her 
last  statements  to  that  effect  she  had  no  opportunity  to  come  into 


July,  1907].  Millbr's  Will.  463 

possession  of  the  will.  The  interest  manifested  in  the  children 
by  the  testatrix  and  her  husband  up  to  the  time  of  the  death 
of  each,  as  well  as  many  of  the  circumstances  tending  to  show 
their  intention  regarding  their  property,  is  also  testified  to  by 
the  witnesses  to  the  first  will.  In  considering  the  weight  to  be 
given  to  the  testimony  of  Mrs.  Tartar,  we  must  take  into  ac- 
count, so  far  as  can  be  ascertained,  not  only  her  opportunity  to 
know  the  facts,  as  well  as  reasons  for  remembering  them,  but 
incidents  connected  with  the  lives  of  the  parties  concerning 
whom  she  has  testified^  their  habits,  customs,  affection  towards 
the  parties  interested  herein,  relationship  and  experiences  to 
the  time  of  their  death.  In  that  connection  the  parental  inter- 
est manifested  is  unquestioned ;  and,  in  fact,  it  was  believed  by 
all  that  the  proponent  was  adopted  by  them,  which  impression 
continued  until  some  time  after  the  death  of  Adam  Miller,  when, 
in  administering  upon  the  estate,  it  was  learned  for  the  first 
time  that  the  adoption  proceedings  were  irregular  and  void. 
Knowing  it  was  intended  that  they  should  inherit  the  property, 
both  remained  with  them,  and  proponent  devoted  many  years 
of  his  life  and  all  his  labor  to  the  upbuilding  of  the  farm,  with 
th^  expectation  that  their  promises  would  be  fulfilled. 

After  learning  that  the  attempted  adoption  of  Edward  was 
void,  thereby  precluding  him .  from  being  her  heir,  Mrs.  Miller 
executed  a  will  by  which  she  made  Edward  Luis  and  his  sister, 
Clara,  the  beneficiaries,  to  share  equally  in  all  her  property. 
Later  we  find  that  the  sister  married,  soon  after  which  the  testa- 
trix decided  to  destroy  the  will  and  execute  a  new  one,  by  which 
she  would  reduce  the  interest  to  go  to  Clara  and  increase  that 
to  be  devised  to  her  brother.  This  may  have  been  on  account 
of  being  displeased  with  her  marriage,  but  probably  for  the  rea- 
son that  Clara,  by  her  marriage,  was  provided  with  a  home, 
thereby  needing  less  assistance,  as  well  as  for  the  further  reason 
that  her  brother  was  to  remain  on  her  farm,  thereby  earning 
the  greater  interest.  The  new  will  was  drawn  accordingly,  be- 
queathing to  Edward  the  home  place  of  40  acres,  with  all  per- 
sonal property  and  improvements,  and  the  residue  of  the  realty. 
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consisting  of  about  300  acres,  going  to  him  and  his  sister  equally. 
The  whole  course  and  conduct  of  the  testatrix,  not  only  man- 
ifested a  determination  that  the  property  at  her  death  shonld 
go  to  them,  but  there  is  nothing  in  the  entire  record  tending  to 
show  that  after  the  second  will  was  deposited  at  the  bank  she 
ever  changed  her  mind  or  plans  in  any  manner,  or  that  the 
amicable  relations  between  them  underwent  any  modification, 
thereby  tending  to  overcome  the  showing  made  by  failure  to  find 
the  will  where  deposited:  Spencer's  AppefU,  77  Conn.  638.  Nor 
does  it  appear  that  decedent  ever  had  any  special  interest  in 
the  contestant.  Although  a  brother,  he  had  lived  in  Ohio,  and, 
as  far  as  appears,  was  unheard  of  in  Oregon  until  after  her 
death.  All  these  salient  features  point  to  the  correctness  of 
the  statements  of  Mrs.  Tartar  on  the  subjects  involved,  as  well 
as  the  truthfulness  of  the  testimony  of  proponent  and  of  Mrs- 
Aughey,  who,  although  interested  witnesses,  are  entitled  to 
belief.  In  fact,  there  is  nothing  to  discredit  their  testimony, 
except  so  far  as  their  interest  may  be  considered. 

5.  Some  apparent  inconsistencies  appear  in  proponent's  state- 
ments in  the  two  suits,  but,  when  his  testimony  in  the  two  pro- 
ceedings are  considered  as  a  whole,  it  is  very  evident  that. he 
intended  to  state  only  the  facts  as  he  remembered  and  understood 
them.  The  testimony  of  witnesses  is  not  to  be  disregarded 
merely  because  they  are  interested  in  the  result.  Other  reasons  for 
discrediting  them  must  appear.  As  stated  by  Mr.  Justice  Gray, 
in  HvJl  v.  lAttauer,  162  N.  Y.  672  (67  N.  E.  102)  :  "Generally 
the  credibility  of  a  witness  who  is  a  party  to  the  action,  and 
therefore  interested  in  its  result,  is  for  the  jury;  but  this  rule, 
being  founded  in  reason,  is  not  an  absolute  and  inflexible  one. 
If  the  evidence  is  possible  of  contradiction  in  the  circumstances, 
if  its  truthfulness,  or  accuracy,  is  open  to  a  reasonable  doubt 
upon  the  facts  of  the  case,  and  the  interest  of  the  witness  fur- 
nishes a  proper  ground  for  hesitating  to  accept  his  statements, 
it  is  a  necessary  and  just  rule  that  the  jury  should  pass  upon  it. 
Where,  however,  the  evidence  of  a  party  to  the  action  is  not  con- 
tradicted by  direct  evidence,  nor  by  any  legitimate  inferences 
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from  the  evidence,  and  it  is  not  opposed  to  the  probabilities, 
nor,  in  its  natnre,  surprising^  or  suspicious^  there  is  no  reason 
for  denying  to  it  conclusiveness/^  See,  also.  Second  Nat.  Bank 
V.  Weston,  172'  N.  Y.  250  (64  N.  E.  949) ;  Dmiels  v.  Foster, 
26  Wis.  686. 

6.  Again,  when  once  shown  that  the  will  was  duly  and  regu- 
larly executed,  the  presumption  of  law  is  strong  in  its  favor, 
and  its  revocation  must  be  clearly  proven:  Johnston  v.  John- 
ston, 1  Phillimore  Eep.  447,  cited  with  approval  in  Throck- 
morton V.  Holt,  180  U.  S.  584  (21  Sup.  Ct.  474:  45  L.  Ed. 
663).  The  will  has  been  traced  to  the  bank,  the  oflScials  of 
which  have  no  recollection  of  either  its  receipt  or  withdrawal. 
During  her  lifetime  no  one  had  authority  to  withdraw  it  but 
the  testatrix.  After  diligent  search  it  could  not  be  found.  In 
the  absence  of  evidence  to  the  contrary,  it  might  be  inferred 
from  the  failure  to  iind  the  instrument  where  deposited  that  it 
had  been  withdrawn  by  the  party  executing  it,  which  fact,  when 
once  deduced,  would  raise  a  prima  facie  presumption  that  it  was 
revoked.  Notwithstanding  the  deduction  possible  to  be  made 
from  the  showing  that  the  will  could  not  be  found,  the  evidence, 
direct  and  circumstantial,  when  considered  as  a  whole,  is  ample 
to  overcome  any  inference  possible  to  be  drawn  therefrom. 

7.  There  being  no  presumption  arising  from  this  showing 
alone,  but  merely  the  possibility  of  an  inference,  the  facts  from 
which,  when  once  inferred,  might  raise  a  presumption,  and  the 
onus  being  on  those  who  assert  the  revocation,  the  question 
arises:  Can  the  declarations  made  by  decedent  subsequent  to 
the  execution  of  her  last  will,  not  only  showing  it  to  have  been 
deposited,  as  claimed,  but  that  it  was  still  there  to  within  a  few 
days  of  her  death,  and  declarations  tending  to  show  her  affection 
toward  the  devisees,  with  no  change  in  her  feelings  toward  them, 
thereby  indicating  the  improbability  of  desiring  to  revoke  the 
instrument,  when  corroborated  by  direct  evidence  that  after  the 
making  of  the  declarations  she  had  no  opportunity  to  withdraw 
the  will  from  the  bank,  or  otherwise  come  into  possession  of  it, 
be  admitted  for  the  purpose  of  having  the  court  infer  that  the 
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will  had  not  been  returned  to  her  possession  nor  revoked?  The 
authorities  on  this  subject  are  far  from  being  uniform.  Among 
those  holding  declarations  of  this  kind  inadmissible  are  Leslie 
V.  McMurtry,  60  Ark.  301  (30  S.  W.  33) ;  WM6n  v.  Kendtick, 
122  Mo.  504  (27  S.  W.  872:  25  L.  R.  A.  701) ;  In  re  Bwbank, 
104  App.  Div.  312  (93  N.  Y.  Supp.  866) ;  In  re  Kennedy's  WiU, 
167  N.  Y.  163  (60  N.  E.  442) ;  Gordon's  Case,  50  N.  J.  Eq. 
397  (26  Atl.  268).  This  question  does  not  appear  ever  to  have 
been  directly  before  this  court,  but  in  the  case  of  Young  v.  State, 
36  Or.  417  (59  Pac.  812:  47  L.  S.  A.  548),  it  is  held  that  dec- 
larations of  a  decedent  are  admissible  to  identify  the  deceased 
by  showing  his  conversation  upon  the  subject  and  the  account 
he  gave  of  himself  during  his  lifetime.  The  same  reasons  which 
would  admit  declarations  for  the  purpose  of  identifying  the  de- 
cedent, thereby  enabling  an  heir  to  succeed  to  property,  should 
make  declarations  admissible  for  the  purpose  of  showing  the 
existence  of  a  will  and  that  it  had  not  been  destroyed  or  revoked. 
The  continuing  validity  of  a  will  always  depends  upon  the  in- 
tention of  the  testator  that  the  instrument  purporting  to  be  his 
last  will  and  testament  shall  be  and  continue  to  be  such.  Then, 
why  sliould  not  only  his  acts,  but  his  declarations  as  well,  be 
admissible,  both  as  to  the  disposition  of  the  property  and  the 
intention  existing  within  any  reasonable  time  before  death,  and 
after  the  execution  of  the  will,  as  well  a^  before?  The  early 
English  cases  held  declarations  made  after  the  execution  of  the 
will  inadmissible :  Wliarram  v.  Wha/rram,  3  S.  W.  &  T.  B.  301 : 

32  L.  J.  (P.  M.  &  A.)  75;  Quick  v.  Quick,  3  S.  W.  &  T.  E.  442: 

33  L.  J.  (P.  M.  &  A.)  146.  But  in  1876  these  decisions  were 
overruled  in  what  is  recognized  as  a  leading  case:  Sugden  v. 
St,  Leonards,  L.  B.  1  P.  D.  154.  In  this  case,  as  in  many  de- 
cisions on  the  subject  in  this  country,  a  dissenting  opinion  ap- 
pears. In  giving  his  reasons  therefor.  Hellish,  L.  J.,  said: 
"I  am  not  myself  prepared  to  say  that  the  decision  in  Quick  v. 
Quick  is  bad  law.  If  I  was  asked  what  I  think  it  would  be 
desirable  should  be  evidence,  I  have  not  the  least  hesitation  in 
saying  that  I  think  it  would  be  a  highly  desirable  improvement 
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in  the  law  if  the  rule  was  that  all  atatements  made  by  persons 
who  are  dead  respecting  matters  of  which  they  had  a  personal 
knowledge^  and  made  ante  litem  motam,  should  be  admissible. 
There  is  no  doubt  that  by  rejecting  such  evidence  we  do  reject 
a  meet  valuable  source  of  evidence.  But  the  diflSculty  I  feel 
is  this:  That  I  cannot  satisfactorily  to  my  own  mind  find  any 
distinction  between  the  statement  of  a  testator  as  to  the  contents 
of  his  will^  and  any  other  statement  of  a  deceased  person  as  to 
any  fact  peculiarly  within  his  knowledge,  which,  beyond  all 
question,  as  the  law  now  stands,  we  are  not  as  a  general  rule 
entitled  to  receive.'* 

It  is  also  suggested  in  some  opinions  in  support  of  that  view 
that  there  is  no  more  reason  for  admitting  evidence  of  this 
nature  in  reference  to  wills  than  in  the  case  of  deeds;  but  this 
position  overlooks  the  distinction  between  a  will  and  a  deed,  and 
the  difference  between  the  results  which  might  often  follow,  if 
received  in  both  instances,  or  rejected  in  both,  as  the  case  may 
be.  By  the  execution  of  a  deed  title  passes  to  the  grantee ;  but 
in  the  making  of  a  will  nothing  passes  at  the  time,  the  status 
of  the  property  remains  unchanged,  its  execution  in  no  way 
encumbers  the  title;  it  may  be  conveyed  or  mortgaged  as  before, 
and  to  the  time  of  the  death  of  its  owner  the  property  remains 
subject  to  any  disposition  desired.  Any  declarations,  therefore, 
which  the  testator  may  make  after  the  date  of  the  will  cannot 
affect  vested  rights;  but  with  a  deed,  when  executed,  the  title 
has  departed,  and  to  admit  the  grantor's  declarations  after  its 
delivery  might  impair,  not  the  grantor's  rights,  but  the  vested 
rights  of  an  innocent  purchaser.  In  one  case  the  declarations 
would  impair  vested  rights,  while  in  the  other  it  would  only  affect 
the  rights  of  those  claiming  an  inheritance  through  the  person 
making  the  declarations.  The  declarations  after  the  will  would 
follow  the  title  and  affect  the  interests  of  persons  claiming  title 
by  reason  of  his  death,  but  in  no  sense  could  they  be  affected  as 
innocent  purchasers  for  value.  Nor  can  they  have  any  rights  in  or 
to  the  property  at  all,  if  the  devisor  sees  proper  to  declare  other- 
wise, and  if,  by  making  a  will,  he  can  change  the  beneficiaries 
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at  any  time  from  his  legal  heirs  to  persons  who  would  not  other- 
wise inherit  his  estate,  it  is  but  reasonable  and  just  that  any 
declarations  made  within  a  reasonable  time  prior  to  his  death, 
in  reference  to  his  wishes  and  intention,  should  be  permitted 
to  follow,  and  b^  admissible  for  the  purpose  of  determining 
whether  such  will  had  in  fact  been  executed ;  whether  revoked,  if 
made;  and,  if  accompanied  by  any  corroborating  circumstances, 
to  determine  its  contents,  if  lost.  It  is  true  that  as  a  general 
rule  the  declarations  of  a  deceased  person,  whether  in  writing 
or  oral,  are  inadmissible.  "But,^^  says  Mellish,  L.  J.,  in  Bug- 
den  V.  St.  Leonards:  "So  inconvenient  was  the  law  upon  thia 
subject,  so  frequently  has  it  shut  out  the  only  available  evidence, 
so  frequently  would  it  have  caused  a  most  crying  and  intolerable 
injustice  that  a  large  number  of  exceptions  have  been  made  to 
the  general  rule.*'  In  discussing  the  same  point  in  that  case, 
CocKBUBN,  C.  J.,  observes :  "The  declarations  of  deceased  per- 
sons are  in  several  instances  admitted  as  exceptions  to  the  gen- 
eral rule — where  such  persons  have  had  peculiar  means  of 
knowledge,  and  may  be  supposed  to  have  been  without  nrotivc 
to  speak  otherwise  than  according  to  the  truth.  It  is  obvious 
that  a  man  who  has  made  his  will  stands  pre-eminently  in  that 
position.  He  must  be  taken  to  know  the  contents  of  the  instm- . 
ment  he  has  executed.  If  he  speaks  of  its  provisions,  he  can 
have  no  motive  for  misrepresenting  them,  except  in  the  rare 
instances  in  which  a  testator  may  have  the  intention  of  mis- 
leading by  his  statements  respecting  his  will.  Generally  speak- 
ing, statements  of  this  kind  are  honestly  made,  and  this  class 
of  evidence  may  be  put  on  the  same  footing  with  the  declara- 
tions of  members  of  a  family  in  matters  of  pedigree,  evidence 
not  always  to  be  relied  on,  yet  sufficiently  so  to  make  it  worth 
admitting,  leaving  its  effect  to  be  judged  of  by  those  who  have 
to  decide  the  case." 

In  Burge  v.  Hamilton,  72  Ga.  625,  the  court,  speaking  through 
Mr.  Chief  Justice  Jackson,  said:  "x\nd  after  reviewing  other 
English  and  many  American  decisions  of  eminent  judges  in  thia 
country,  our  own  first  Chief  Justice  thus  announces  the  con- 
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elusions  of  his  own  mind :  'Having  thus^  as  briefly  aa  I  could, 
adverted  to  the  conflicting  decisions  upon  this  vexed  question, 
James  Kent  and  Joseph  Story,  men  unsurpassed  for  legal  learn- 
ing, being  arrayed  against  Ambrose  Spencer  and  Thomas  Bufifin, 
to  say  nothing  of  Spencer  Roane,  than  whom  abler  common-law 
judges  never  presided  in  the  courts  of  this  country,  and  diflPer- 
ing  as  I  do  from  a  worthy  brother  and  associate,  for  whom  and 
for  whose  opinions  I  have  the  highest  respect,  I  must  say  that 
I  have  not  a  scintilla  of  doubt  resting  in  my  mind  that  the  tes- 
timony excluded  should  have  been  received  by  the  circuit 
court/  '*  An  examination  of  most  of  the  cases  holding  declara- 
tions of  this  class  inadmissible  discloses  that  the  conclusions 
there  reached  are  largely  due,  whether  consciously  or  not,  to 
the  fear  that  such  declarations,  even  when  conclusively  shown 
to  have  been  made,  are  imreliable.  This  fear  is  not  without 
some  foundation.  But  while  the  statements  of  a  declarant  may 
sometimes  be  false,  and  intentionally  «o,  or  when  true  may  have  • 
been  misunderstood,  or  may  be  inaccurately  remembered,  or  mis- 
quoted from  design,  this  can  go  only  to  the  degree  of  credit  to 
be  given  the  testimony  and  not  to  its  admissibility.  Because 
evidence  should  be  weighed  with  care  is  not  sufficient  alone  to 
justify  its  exclusion.  The  possible  evils  which  might  result  from 
the  exclusion  of  this  class  of  testimony  are  far  more  to  be  feared 
than  are  those  which  might  accrue  from  the  possibility  of  dec- 
larations admitted  being  untrue,  misquoted,  or  otherwise  inac- 
curately given:  Collagan  v.  Bums,  57  Me.  449. 

After  a  careful  consideration  of  the  subject,  we  are  of  the 
opinion  that  the  gi*eat  weight  of  authorities  from  the  time  of 
the  decision  in  the  Sugden-St.  Leoruirds  Case  down  to  the  pres- 
ent, as  well  as  the  better  reasoning,  sustain  the  admission  of  the 
declarations  of  a  decedent  hiade  after  the  execution  of  a  will  as 
well  as  before,  if  made  within  a  reasonable  time  prior  to  his 
death,  and  warrant  us  in  holding  such  declarations  admissible 
under  the  circumstances  in  the  case  before  us.  Among  authori- 
ties supporting  the  rule  here  recognized  are  Thornton,  Lost 
Wnis,  §  64;  23  Am.  &  Eng.  Enc.  Law  (2  ed.),  149;  Sugden  v. 
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St.  LeonardSj  L.  E.  1  P,  D.  164;  In  re  Spencer's  Appeal,  77 
Conn.  638  (60  Atl.  289) ;  Ewing  v.  Mclntyre,  141  Mich.  506 
(104  N.  W.  787) ;  McDonald  v.  McDonald,  142  Ind.  65  (41 N.  E. 
336) ;  In  re  Page's  ^Yin,  118  111.  576  (8  N.  E.  852 :  59  Am.  Bep. 
395);  In  re  Marsh's  Will,  45  Hun,  107;  Qavitt  v.  MouLion, 
119  Wis.  35  (96  N.  W.  395) ;  In  re  Donnelly's  Estate,  190  Pa. 
417  (42  Atl.  882:  70  Am.  St.  Eep.  637);  Clark  v.  Turner, 
50  Neb.  290  (69  N.  W.  843:  38  L.  B.  A.  433);  Williams  t. 
Miles,  68  Neb.  463  (94  N.  W.  705,  96  N.  W.  151 :  62  L.  B.  A. 
383 :  110  Am.  St.  Eep.  431) ;  In  re  Harris'  Estate,  10  Wash.  555 
(39  Pae.  148) ;  Pickens  v.  Davis,  134  Mass.  252  (45  Am.  Eep. 
322) ;  Lane  v.  Moore,  151  Mass.  87  (23  N.  E.  828 :  21  Am.  St. 
Eep.  430) ;  Davis  v.  Elliott,  55  N.  J.  Eq.  473  (36  Atl.  1092)  ; 
lloppe  y.  Byers,  60  Md.  381;  Surge  v.  Hamilton,  72  Ga.  568. 

The  declarations  of  the  testatrix  having  been  properly  ad- 
mitted, they,  together  with  the  circumstances  shown  in  connec- 
tion therewith,  so  fully  sustain  the  direct  and  positive  testimony 
before  us  that  we  are  satisfied  the  second  will  made  was  regularly 
executed  and  never  revoked.  The  conclusion  reached  by  the 
circuit  court  being  in  full  accord  with  the  facts  as  they  appear 
from  the  record,  the  decree  of  the  circuit  court  should  be 
affirmed.  Affirmed. 

Mr.  Justice  Eakin^  having  tried  the  cause  in  the  court  below, 
did  not  sit  in  this  case. 


Decided  25  June.  1907. 

JACOBSON  r.  LASSAS. 

90  Pac.  904. 

MORTQAQES REDBMPTION EFFECT. 

A  senior  mortgagree  in  a  suit  to  foreclose  his  mortgagre  joined  a  Junior 
mortgagee  as  a  defendant,  and  the  decree  in  terms  foreclosed  all  title 
and  estate  of  the  defendants.  The  property  was  sold  under  the  decree, 
and  the  junior  morti^a^ree  purchased,  and  the  senior  mortgsigee,  having 
succeeded  to  the  interest  of  the  mortgagor,  redeemed  from  the  sale.  Held, 
'  that  the  redemption  by  the  first  mortgagee  abrogated  the  sale  of  the 
premises,-  and  restored  to  him,  as  the  successor  In  interest  of  the  mort- 
gagor, the  estate  in  the  land  as  if  the  first  mortgage  had  not  been  given, 
and  the  land  was  subject  to  the  Hen  of  the  second  mortgage. 


From  Baker :  William  Smith,  Judge. 
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Statement  by  Mr.  Justioe  Moobe. 

This  is  a  suit  by  Oscar  Jaeobson  against  George  Lassas  to  quiet 
the  title  to  certain  real  property  in  Baker  County ;  the  complaint 
being  in  the  usual  form.  The  answer  states  the  nature  and 
extent  of  the  defendant's  claim  to  the  land^  as  hereinafter  al« 
leged.  The  reply  avers,  in  eflfect,  that  on  December  24,  1890, 
the  premises  were  conveyed,  subject  to  a  mortgage  of  $3,500, 
to  one  Lettie  McCarty,  who,  November  21,  1900,  further  mort- 
gaged the  land  to  secure  the  payment  of  $1,500 ;  that  the  latter 
mortgage  was  assigned  to  the  defendant,  who,  January  14,  1902, 
commenced  a  suit  to  foreclose  the  lien,  but  the  suit  was  dismissed 
September  30,  1904,  and  he  appealed  to  the  supreme  court, 
which  reversed  the  decision  January  30,  1906,  and  entered  a  de- 
cree granting  the  relief  sought  {Lassas  v.  McCarty,  47  Or.  474 : 
84  Pac.  76),  and  pursuant  thereto  the  real  property  was  sold 
to  the  defendant  for  $2,373.90,  and  the  sale  waB  confirmed  Sep- 
tember 24,  1906;  and  that  such  proceedings  constitute  the  only 
interest  he  has  in  the  land.  It  is  further  averred  in  the  reply 
that  the  prior  mortgage  was  assigned  June  4,  1904,  to  the  plain- 
tiff, who,  21  days  thereafter,  secured  from  Lettie  McCarty  a 
conveyance  of  the  premises  in  fee,  and  September  16,  1904,  he 
also  commenced  a  suit  to  foreclose  the  superior  lien,  making 
Lassas  a  party  defendant  with  others,  and  alleging  in  the  com- 
plaint that  they  claimed  a  lien  on  the  real  property  which  was 
inferior  to  his  rights  therein;  that  Lassas  was  served  with  a 
summons  in  that  suit,  and  such  proceedings  were  had  therein 
that  a  decree  was  rendered  March  17,  1905,  foreclosing  the  first 
mortgage  and  declaring  that  each  of  the  defendants  was  barred 
of  all  right,  title,  interest  and  estate  in  and  to  the  premises, 
except  the  statutory  right  of  redemption,  and  that,  no  appeal 
having  been  taken,  the  decree  has  become  final;  that  pursuant 
thereto  the  land  was  duly  sold  to  Lassas  April  28,  1905,  and 
eight  days  thereafter  the  plaintiff  herein,  as  the  successor  in* 
interest  of  Lettie  McCarty,  redeemed  the  real  property  from 
such  sale.  A  demurrer  to  the  reply  was  sustained,  and,  the 
plaintiff  declining  further  to  plead,  the  suit  was  dismissed,  and 
he  appeals.  Affibmed. 
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For  appellant  there  was  a  brief  with  an  oral  argument  by  Mr. 
Charles  Allen  Moore. 

For  respondent  there  was  a  brief  over  the  names  of  Samuel 
\yhite  and  J.  T.  Chinnock,  with  an  oral  argument  by  Mr.  WhUe. 

Opinion  by  Mr.  Justice  Moorb. 

The  question  to  be  considered  is  whether  or  not  the  reply 
states  facte  suflBcient  to  show  that  the  proceedings  alleged  to 
have  been  taken  by  the  plaintiff  in  foreclosing  the  prior  lien  on 
the  land  bars  the  defendant  from  legally  asserting  any  claim  to 
the  premises.  It  will  be  remembered  that  the  reply  avers  that 
the  suit  to  foreclose  the  superior  lien  was  commenced  14  days 
before  the  suit  to  foreclose  the  second  mortgage  was  dismissed 
by  the  trial  court.  The  pleadings  do  not  show  when,  where  or 
how  the  summons  in  the  suit  to  foreclose  the  first  mortgage  waa 
served  on  the  drfendant  herein.  If  he  was  served  with  process 
in  the  county  in  which  the  suit  was  commenced,  he  was  required 
to  appear  and  answer  the  complaint  within  10  days  from  the 
date  of  such  service;  but,  if  he  was  served  in  any  other  county 
of  this  state,  he  was  allowed  20  days  for  that  purpose :  B.  &  C. 
Comp.  §  52.  If,  however,  he  was  served  by  publication,  he  had 
at  least  sir  weeks  after  the  suit  was  commenced  in  which  to 
appear  and  answer :  B.  &  G.  Comp.  §  57.  It  is  therefore  im- 
possible to  say  whether  or  not  the  defendant  was  in  default 
September  30,  1904,  when  his  suit  was  dismissed. 

In  the  suit  to  foreclose  the  superior  lien  LaSisas,  as  the  owner 
and  holder  of  the  second  mortgage  upon  the  same  property,  was 
a  necessary  party  defendant :  B.  &  C.  Corap.  §  424.  If  he  had 
appeared  and  answered  in  that  suit,  and  could  have  established 
the  validity  of  his  mortgage,  a  decree  would  have  been  given 
foreclosing  the  lien  thereof,  and  specifying  the  order  of  time, 
according  to  priority,  in  which  the  debte  secured  by  the  respec- 
tive liens  should  have  been  satisfied  out  of  the  proceeds  of  the 
sale  of  the  property :  B.  &  G.  Comp.  §  425.  If  after  September 
30,  1904,  Lassas  was  legally  entitled  to  appear  and  answer  the 
complaint  in  the  suit  to  foreclose  the  prior  lien,  and  had  under- 
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taken  to  allege  the  execution  of  the  second  mortgage  and  the 
assignment  thereof  to  liim,  and  had  prayed  for  a  decree  adjudg- 
ing that  he  had  a  lien  upon  the  property,  and  directing  the 
order  of  time  in  which  the  debts  secured  should  be  satisfied  out 
of  the  proceeds  of  the  sale  of  the  land,  such  pleading  might 
have  appeared  in  the  nature  of  a  contempt  of  court,  when  the 
second  mortgage  had  theretofore  been  decreed  invalid,  and  by 
reason  thereof  the  suit  instityted  to  foreclose  the  lien  had  been 
dismissed.  In  the  then  condition  of  such  suit,  it  would  seem 
that  Lassas  preserved  his  rights  to  the  property  by  purchasing 
it  under  the  decree,  given  in  the  suit  of  the  plaintiff  herein,  by 
paying  therefor  the  amount  of  the  prior  lien  and  the  costs  and 
disbursements  of  the  suit  and  the  expenses  of  the  sale.  It  will 
undoubtedly  be  conceded  that  if  the  real  property  had  been  sold 
under  the  decree  to  any  other  person,  and  a  sheriff's  deed  there- 
for had  been  executed  to  the  purchaser,  such  transfer  of  the  title 
would  necessarily  have  deprived  the  defendant  herein  of  all  estate 
in  the  premises.  When,  however,  he  became  the  purchaser  of  the 
real  property  at  an  enforced  sale  thereof,  if  no  redemption  there- 
from had  been  made,  and  by  reason  thereof  a  sheriff's  deed  had 
been  executed  to  him,  he  would  have  obtained  all  the  real  inter- 
ests of  the  original  mortgagors  in  the  premises:  Freeman,  Exe- 
cutions (3  ed.),  §  335.  The  redemption  of  the  real  property  by 
the  plaintiff  herein  abrogated  the  sale  of  the  premises,  and^e- 
stored  to  him,  as  the  successor  in  interest  of  Lettie  McCarty, 
the  estate  in  the  land  as  if  the  first  mortgage  thereon  had  never 
been  given:  Cartwright  v.  Savage,  5  Or.  397;  Seitlemire  v. 
Newsome,  10  Or.  446;  Flanders  v.  Aumack,  32  Or.  19  (51  Pac. 
447 :  67  Am.  St.  Bep.  504) ;  Williaim  v.  Wilson,  42  Or.  299 
(70  Pac.  1031 :  95  Am.  St.  Rep.  745) ;  Kaison  v.  Storey,  47  Or. 
150  (114  Am.  St.  Rep.  912:  80  Pac.  217). 

Believing  that  no  error  was  committed  in  sustaining  the  de- 
murrer, the  decree  is  affirmed.  Affirmed. 
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Decided  2  July.  1907.  - 

OILMAN  V.  OOCHRAN. 

90  Pac.  1001. 

PLBADINO SUPFICIBNCr    OF    DEFBNSB8. 

1.  Where  several  complete  defenses  are  pleaded,  the  defendant  is  enti- 
tled to  a  verdict  If  he  shall  establish  any  one  of  them  at  the  trial. 

PuBADiNQ — Effect  of  Admissions  on  Plea  of  Limitations. 

2.  Thou£rh  a  failure  to  deny  the  allegations  of  a  complaint  Is  an  ad- 
mission thereof,  such  admission  does  not  preclude  the  plea  of  the  statute 
of  limitations. 

Trial — Instruction  as  to  Limitations — Burden  of  Proof. 

3.  An  instruction,  in  an  action  on  a  note,  that  the  note  in  suit  was 
barred  by  limitations,  and  furnished  no  evidence  of  liability  against  de- 
fendant, unless  there  had  been  a  payment  made  thereon  by  defendant 
within  six  years  before  action  brought,  and  that  the  burden  of  proof  to 
establish  the  payment  was  on  plaintiff,  is  not  objectionable  as  ambiguous 
or  misleading,  and  is  a  correct  statement  of  the  law. 

Limitation  of  Actions — Part  Payment — Sufficibnct. 

4.  Under  B.  &  C.  Comp.  |25,  providing  that,  if  any  payment  shall  be 
made  on  an  Indebtedness  after  the  same  shall  have  become  due,  the  statute 
of  limitations  shall  run  from  the  time  of  payment,  such  payment  must 
have  been  intended  by  the  debtor  as  a  payment  upon  the  particular  debt, 
in  order  to  toll  the  statute,  and  the  application  of  such  payment  by  the 
creditor  in  the.  absence  of  direction  therefor  by  the  debtor  is  insufficient. 

From  Morrow:  William  R.  Ellis,  Judge. 

Statement  by  Mr.  Justice  Eakin.  • 

This  is  an  action  by  D.  E.  Oilman  against  Emmett  Cochran 
to  Recover  upon  a  promissory  note  by  an  indorsee  taking  the 
same  after  maturity.  The  note  was  payable  to  Frank  McFar- 
land  July  1,  1894,  upon  which  plaintiff  claims  that  a  payment 
of  $20  was  made  in  June,  1900.  The  payment  is  denied  by  the 
dnswer,  but  the  execution  of  the  note  and  that  it  has  not  been 
paid  are  admitted.  An  affirmative  defense  is  set  up,  to  the 
effect  that  the  note  was  given  in  consideration  of  a  debt  of 
$169.30,  and  that  an  additional  sum  of  $500  was  included  in  it 
to  secure  the  payee  for  future  advances,  which  the  payee  agreed 
to  make,  but  that  he  thereafter  refused  to  make  any  advances. 
Defendant  claims  that  he  was  damaged  in  the  sum  of  $1,000  by 
reason  of  such  refusal,  and  he  pleads  the  same  as  a  set-off  against 
the  note.    As  a  second  affirmative  defense  he  pleads  the  statute 
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of  limitations  against  the  note.  The  cause  was  tried  by  a  jury 
and  a  verdict  rendered  for  defendant,  from  which  judgment 
plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Redfield  & 
Van  Vactor,  with  an  oral  argument  by  Mr.  Charles  Edgar 
Redfield. 

For  respondent  there  was  a  brief  over  the  names  of  S.  E. 
Watson  and  McCouri  &  Phelps,  with  an  oral  argument  by 
Mr,  Gilbert  Walter  Phelps, 

Opinion  by  Mr.  Justice  Eakin. 

1.  Plaintiff  insists  that  by  the  first  defense  the  liability  for 
$169.30  is  admitted,  and  that  the  court  should  have  instructed 
the  jury  that  plaintiff  was  entitled  to  a  verdict  for  not  less  thaji 
that  amount;  but  that  defense  does  not  expressly  admit  that 
plaintiff  is  entitled  to  recover  any  amount^  but  only  admits  that 
at  the  time  of  the  execution  of  the  note  there  was  a  debt  of  that 
amount,  and  plaintiff  also  pleads  a  set-off  of  $1,000.  .  When  de- 
fendant has  two  separate  defenses,  each  of  which  is  upon  the 
pleading  complete,  if  he  establishes  one  upon  the  trial,  he  is 
entitled  to  verdict,  although  he  wholly  failed  to  establish  the 
other. 

2.  A  failure  to  deny  the  allegations  of  the  complaint  is  an 
admission  thereof,  and  dispenses  with  proof,  but  such  admission 
is  not  sufficient  to  preclude  the  plea  of  the  statute  of  limitations. 
The  defendant,  in  order  to  take  advantage  of  the  statute,  need 
not  deny  the  complaint,  but  may  admit  all  of  its  facts,  and  plead 
that  the  cause  of  action  did  not  accrue  within  six  years  prior 
to  the  commencement  of  the  action.  Such  a  defense  presumes 
or  impliedly  admits  that  the  cause  of  action  did  exist,  but  is 
now  barred  by  the  statute.  In  this  answer  there  is  only  a  denial 
of  the  payment  of  $20  and  therefore  it  impliedly  admits  all  other 
allegations,  and  the  first  affirmative  defense  does  no  more.  It 
makes  no  admission  inconsistent  with  the  second  defense. 

3.  Plaintiff  also  claims  error  in  the  instruction  to  the  jury 
to  the  effect  that  the  defendant  is  barred  by  the  statute  of  limi- 
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tations.     The  language  of  the  court  in  the  infitniction  com- 
plained of  Ib: 

"The  note  in  suit  is  barred  by  the  statute  of  limitations^  and 
therefore  furnishes  no  evidence  of  a  present  liability  against 
the  defendant^  unless  there  has  been  a  payment  made  thereon 
by  defendant  within  six  years  prior  to  the  commencement  of  the 
action,  and  the  burden  of  proof  to  establish  such  payment  is 
upon  the  plaintiff/^ 

This  language  is  taken  verbatim  from  Harding  v.  Orim, 
25  Or.  509  (36  Pac.  634),  and  is  neither  ambiguous  nor  mis- 
leading. It  plainly  infers  that  the  debt  is  saved  from  the  op- 
eration of  the  statute  if  there  has  been  a  payment  within  six 
years  after  maturity,  and  is  barred  without  such  payment.  The 
burden  of  all  the  instructions  was  to  make  plain  to  the  jury 
what  constitutes  such  a  payment  as  will  prevent  the  running  of 
the  statute,  and  we  think  they  correctly  state  the  law. 

4.  Plaintiff  seeks  to  invoke  the  rule  that,  when  a  payment  is 
made  by  a  debtor  owing  more  than  one  debt  who  does  not  direct 
to  which  it  shall  apply,  the  creditor  may  apply  it,  and  that  such 
application  to  the  debt  in  question  will  toll  the  statute;  but 
such  is  not  the  law.  A  payment  that  will  save  the  running  of 
the  statute  must  have  been  intended  by  the  debtor  as  a  payment 
upon  that  particular  debt.  This  is  clearly  the  intention  of  the 
statute.    B.  &  C.  Comp.  §  25,  provides : 

"Whenever  any  payment  of  principal  or  interest  has  been  or 
shall  be  made  upon  an  existing  contract  *  *  if  such  payment 
be  made  after  the  same  shall  have  become  due,  the  limitation 
shall  commence  from  the  time  the  last  payment  was  made.^' 

It  is  said  by  Mr.  Justice  Bean  in  Harding  v.  Grim,  25  Or. 
506,  510  (36  Pac.  634,  635)  :  "To  raise  an  implied  promise 
from  a  part  payment  of  a  debt,  which  will  prevent  the  debtor 
from  availing  himself  of  the  bar  of  the  statute,  it  must  appear 
to  have  been  made  and  intended  as  an  unqualified  part  paymenc 
of  the  debt  in  suit."  Payment  tolls  the  statute  on  the  theory 
that  such  a  payment  is  an  acknowledgment  by  the  debtor  of  tUc 
existence  of  the  debt  of  which  the  pa3rment  is  only  a  part,  and 
therefore  the  application  of  a  payment  by  a  creditor  to  a  partic- 
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ular  debt,  not  directed  or  intended  by  the  debtor,  cannot  imply 
an  acknowledgment  of  a  larger  debt. 

Therefore  we  find  no  error  in  the  instructions  or  rulings  of 
the  court  beloM',  and  the  judgment  is  aflSrmed.  Affirmed. 


Decided  2  July.  1907. 
OABBOLI.  r.  GRANDE  BONDE  ELECTBIO  OO. 

90  Pac.  903. 

Trial — Nonsuit — Qubbtions  That  May  bb  Dbcidbd. 

On  a  motion  for  a  nonsuit,  the  court  has  no  authority  to  pass  on 
the  merits  or  adjudicate  the  rights  of  the  parties,  and  an  attempt  to  do 
ao  Is  a  nullity ;  such  a  motion  is  an  objection  to  the  sufficiency  of  plaintiff's 
case  and  does  not  Involve  the  merits  of  the  claim  at  all. 

In.  an  action  for  wrongful  death,  defendant's  motion  for  a  nonsuit  on 
the  ground  that  deceased  was  guilty  of  contributory  negligence,  was 
grranted,  the  record  entry  reciting  that  the  deceased  was  guilty  of  con- 
tributory negligence  which  was  the  proximate  cause  of  the  Injury.  Held, 
that  the  Judgment  was  no  bar  to  a  subsequent  action  on  the  same  cause, 
the  only  point  properly  decided  being  that  plalntlfC's  case,  as  presented, 
was  not  sufficient  In  law  to  be  submitted  to  the  Jury. 

Prom  Union:  William  Smith,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  by  Eliza  Carroll,  administratrix,  against 
the  Grande  Ronde  Electric  Co.  On  August  28,  1905,  Leonard 
Carroll  was  killed  by  an  electric  wire  belonging  to  defendant 
company.  The  administratrix  of  his  estate  brought  an  action 
to  recover  damages  on  account  of  his  death,  alleging  that  it  was 
caused  by  the  negligence  of  defendant.  The  defendant  answered, 
denying  the  allegations  of  the  complaint,  and,  for  a  further 
and  separate  defense,  setting  up  contributory  negligence  on  the 
part  of  deceased.  The  .trial  was  begun  before  a  jury  on  issues 
joined,  and,  after  the  plaintiff  had  introduced  her  testimony 
and  rested,  the  defendant  moved  for  a  nonsuit,  on  the  ground, 
among  others,  that  the  evidence  showed  that  the  death  of  her 
intestate  was  caused  by  his  own  negligence.  This  motion  was 
allowed ;  the  record  of  such  allowance  reciting  "that  the  plain- 
tiffs intestate  Leonard  Carroll,  at  the  time  of  the  accident  com- 
plained of,  resulting  in  his  death,  was  guilty  of  contributory 
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negligence,  which  was  the  proximate  and  direct  cause  of  the 
injury  resulting  in  his  death."  The  judgment  was  subsequently 
affirmed:  Carroll  v.  Grande  Ronde  EUc,  Go.  47  Or.  424  (84 
Pac.  389 :  6  L.  R.  A.,  N.  S.,  290).  Thereafter  the  plaintiflE  com- 
menccd  this  action  on  the  same  cause  as  is  alleged  in  the  action 
heretofore  referred  to.  The  defendant  pleads  the  judgment  in 
the  former  action  as  a  bar,  and,  such  plea  being  sustained,  judg- 
ment was  rendered  in  its  favor,  and  plaintiflE  appeals. 

Bbvebsed. 

For  appellant  there  was  a  brief  over  the  name  of  Lomax  £ 
Anderson,  with  an  oral  argument  by  Mr.  Gusiave  Anderson. 

For  respondent  there  was  a  brief  with  oral  arguments  by  Mr. 
Samuel  White  and  Mr.  Thomas  Griffin  Hailey. 

Opinion  by  Mr.  Chief  Justice  Bean. 

The  statute,  after  providing  that  a  judgment  of  nonsuit  may 
be  given  against  the  plaintiff  on  motion  of  the  defendant,  when 
upon  the  trial  the  plaintiff  fails  to  prove  a  cause  suflScient  to  be 
submitted  to  the  jury  (Section  182,  B.  &  C.  Comp.),  declares 
that,  when  such  judgment  is  given,  the  action  is  dismissed^  but 
it  shall  not  have  the  eflPect  to  bar  another  action  for  the  same 
cause:  Section  184,  B.  &  C.  Comp.  The  statute  would  seem 
to  leave  no  room  for  argument  as  to  the  eflPect  of  an  involun- 
tary judgment  of  nonsuit.  But  the  defendant  contends  that 
because,  in  the  case  at  bar,  the  entry  of  the  order  sustaining 
the  motion  contains  a  statement  or  finding  that  the  contributory 
negligence  of  the  plaintiff's  intestate  was  the  proximate  cause 
of  his  death,  it  is  a  judgment  on  the  merits,  and  therefore  a 
bar  to  another  action.  The  vice  of  this  position  lies  in  the  fact 
that,  on  a  motion  for  a  nonsuit,  the  court  has  no  jurisdiction  or 
authority  to  pass  upon  the  merits  or  adjudicate  the  rights  of  the 
parties,  and  an  attempt  to  do  so  is  a  nullity.  A  motion  by 
defendant  for  a  nonsuit  does  not  challenge  the  facts  as  shown 
by  plaintiff,  nor  call  upon  the  court  to  determine  the  rights  of 
the  parties,  but  only  to  decide  as  a  matter  of  law  whether  upon 
the  evidence  of  plaintiff,  as  it  now  stands,  he  is  entitled  to  take 
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the  opinion  of  the  jury  on  his  ease.  It  is  a  motion  based  on 
some  defect  or  neglect  of  the  plaintiff,  and  does  not  involve  the 
merits.  The  plaintiff,  therefore,  is,  under  all  the  authorities, 
authorized^  if  the  motion  is  sustained  to  bring  his  action  again : 
Black,  Judgments  (2  ed.),  §699;  Freeman,  Judgments,  §261; 
Reynolds  v.  Gamer,  (jQ  Barb.  319;  Lindvail  v.  Woods  (C.  C), 
47  Fed.  195;  Manhattan  Life  Ins.  Co.  v.  Broughten,  109  TT.  S. 
121  (3  Sup.  Ct.  99:  27  L.  Ed.  878) ;  United  States  v.  Parker, 
120  U.  S.  89  (7  Sup.  Ct.  454 :  30  L.  Ed.  601) ;  Gardner  v.  Mich- 
igan  Cent  R.  Co.  150  U.  S.  349  (14  Sup.  Ct.  140:  37  L.  Ed. 
1107).  And  it  can  make  no  difference  upon  what  point  the  mo- 
tion is  allowed,  or  how  the  judgment  may  be  framed,  or  what 
recitals  it  may  contain,  or  that  the  motion  was  ordered  upon 
the  failure  of  plaintiffs  evidence:  23  Cyc.  1137;  24  Am.  &  Eng. 
Enc.  Law  (2  ed.),  801;  Black,  Judgments  (2  ed.),  §  699;  Glim- 
mer V.  Trustees  of  VUlage,  50  Wis.  247  (6  N.  W.  885) ;  United 
States  V.  ParJcer,  120  TJ.  S.  89  (7  Sup.  Ct.  454:  30  Law  Ed. 
601).  It  is  still  nothing  but  a  judgment  of  nonsuit,  which  has 
been  likened  to  the  blowing  out  of  a  candle,  which  a  man,  at  his 
own  pleasure,  may  light  again,  and  which  the  statute  declares 
shall  not  be  a  bar  to  another  action  for  the  same  cause.  At  the 
time  the  motion  was  made  by  the  defendant,  the  plaintiff,  on 
her  own  motion,  could  have  taken  a  voluntary  nonsuit,  which 
certainly  would  not  have  been  a  bar,  and  she  is  in  no  worse 
position  because  the  court  on  motion  of  defendant  did  what  she 
herself  voluntarily  could  have  done.  The  defendant  could  have 
had  a  judgment  which  would  have  been  a  bar  to  another  action 
if  it  had  rested,  and  submitted  the  case  to  the  jury  on  plaintiff's 
evidence,  instead  of  moving  for  a  nonsuit,  but  it  has  no  right  to 
experiment  with  a  motion  for  a  nonsuit,  thus  reserving  to  itself 
the  right,  if  the  ruling  is  against  it,  to  go  into  a  full  trial  on 
the  merits,  and  deny  the  plaintiff,  if  she  is  the  losing  party, 
the  right  to  bring  her  action  anew.  If  the  defendant  would  not 
be  bound  by  the  ruling  on  the  motion,  the  plaintiff  ought  not  to 
be.  If  a  judgment  of  nonsuit,  on  the  motion  of  defendant,  is 
an  adjudication  upon  the  merits,  conclusive  on  the  plaintiff, 
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and  a  bar  to  another  action,  then  the  correlative  rule  must  be 
adopted,  that  a  denial  of  such  motion  is  conclusive  upon  the 
defendant,  and  operates  as  a  judgment  for  the  plaintiff,  a  posi- 
tion nowhere  asserted.  No  judgment  can  be  an  estoppel  unless 
it  is  on  the  merits :  Freeman,  Judgments,  §  260.  And  a  motion 
for  a  nonsuit  is  a  waiver  of  the  right  to  have  a  judgment  on  the 
merits,  and  submits  to  the  court  the  single  question  whether  the 
plaintiff  has  proven  a  case  sufficient  to  be  submitted  to  a  jury, 
and  the  sustaining  or  overruling  of  the  motion  is  an  adjudica- 
tion of  no  other  matter.  The  case  of  Bartelt  v.  Seehom,  25  Wash. 
261  (65  Pac.  185),  seems  to  be  contra  to  this  conclusion,  but 
no  authorities  are  cited  in  its  support,  and  we  have  been  unable 
to  find  any,  and  the  rule  there  announced  is  against  the  plain 
provisions  of  our  statute. 

Judgment  reversed,  and  cause  remanded  for  such  other  pro- 
ceedings as  may  be  proper,  not  inconsistent  with  this  decision. 

Rbvebsed. 


Decided  2  Julr*  1907. 

FAGAN  V,  WILEY. 

90  Pac.  910. 


Reformation  of  Instrd mints — Fraud— Mbntal  Capacitt. 

1.  The  evidence  does  not  show  fraud  by  the  vendee  as  to  the  transac- 
tion In  question  or  any  takingr  advantage  of  the  intoxicated  condition  of 
the  vendor,  who  was  not  so  drunk  as  to  be  incapable  of  understandln^r  his 
conduct. 

Rrformino  Contract  for  Drunkbnnbss  of  Ons  of  thb  Partus. 

2.  To  avoid  a  contract  on  the  grround  of  Intoxication  the  i>arty  seeking 
relief  must  have  been  altogrether  Incapable  of  understanding:  his  action — 
which  was  not  the  case  here. 

Vendor  and  Purchaser — ^Excessive  Price — ^Fraud— Burden  of  Proof. 

3.  Where  It  appears  that  the  price  paid  by  an  intoxicated  purchaser 
was  exorbitant,  and  the  transaction  Is  questioned  for  fraud,  the  burden  of 
proof  in  showingr  that  advantaere  was  not  taken  of  such  purchaser  rests 
on  the  vendor. 

From  Wasco:  William  L.  Bradshaw,  Judge. 
Suit  by  Patrick  Fagan  against  W.  N.  Wiley,  resulting  in  a 
decree  as  prayed  for,  from  which  defendant  appeals. 

APFIRMSD. 
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For  appellant  there  was  a  brief  over  tiie  names  of  Hunting' 
ion  &  Wilson  and  Menefee  &  Wilson,  with  an  oral  argument  by 
Mr.  Fred  Wilson. 

For  respondent  there  was  a  brief  over  the  name  of  Bennett  & 
Sinnott,  with  an  oral  argument  by  Mr.  Nicholas  John  Sinnott. 

Opinion  by  Mr.  Justice  Moore. 

1.  This  is  a  suit  by  Patrick  Fagan  against  W.  N.  Wiley  to 
reform  a  promissory  note,  given  by  the  defendant  to  the  plain* 
tiflf  August  21,  1904,  but  by  mutual  mistake  dated  10  years 
prior  thereto,  to  recover  the  amount  specified  in  the  instrument, 
and  also  a  reasonable  sum  as  attome/s  fees.  The  defense  relied 
upon  is  alleged  mental  incapacity  of  the  defendant,  caused  by 
excessive  intoxication,  of  which  condition  the  plaintiff  took 
advantage  by  persuading  him  to  purchase  lot  6,  in  block  6,  in 
Bigelow^s  Addition  to  Dalles  City,  Oregon,  for  $5,000  and  to 
give  a  note  for  $500  as  a  part  of  the  purchase  price;  that  the 
sum  stipulated  to  be  paid  for  the  land  is  exorbitant  and  in- 
equitable as  compared  with  its  value,  by  reason  whereof  and  of 
the  defendant's  plight  the  note  referred  to  is  wholly  without 
consideration  and  void.  The  reply  put  in  issue  the  alleglitionB 
of  new  matter  in  the  answer,  and,  the  cause  being  tried,  a  decree 
was  rendered  as  prayed  for  in  the  complaint,  from  which  the 
defendant  appeals. 

Considering  the  defendant's  alleged  mental  condition  at  the 
time  the  note  was  given,  he  testified  that  on  Sunday,  August  21, 
1904,  he  visited  a  saloon  at  Dalles  City  at  about  11  o'clock  in 
the  forenoon,  and  played  cards,  taking  a  drink  of  whisky  prob- 
ably every  half  hour  until  the  lights  were  turned  on  at  night, 
when  he  left  the  building,  intending  to  go  home,  but  that  he 
did  not  know  where  he  went  or  what  he  did,  except  that  he  had 
a  faint  recollection  of  having  signed  some  papers ;  that  he  could 
not  remember  when  he  reached  his  residence  that  night,  and 
the  next  day  he  was  so  ill  from  the  effect  of  excessive  drinking 
that  he  remained  in  bed  until  2  o'clock  in  the  afternoon;  that 
two  days  thereafter  he  was  informed  by  the  plaintiff  that  he 
4»  On. —  ffl 
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had  purchased  the  property  mentioned  and  given  a  promissory 
note  for  $500  in  part  payment  thereof,  whereupon  he  offered  to 
pay  any  expense  that  had  been  incurred  in  preparing  the  papers, 
and  demanded  their  return,  claiming  that,  by  reason  of  his 
mental  incapacity,  he  was  not  liable  thereon,  but  the  plaintiff 
refused  to  comply  with  his  request. 

C.  P.  Johannsen,  a  saloon  keeper,  testified  that  on  the  Sunday 
in  question,  at  about  6  o'clock  in  the  evening,  Wiley  came  into 
his  place  of  business  very  drunk  and  staggering.  The  testimony 
of  this  witness  is  corroborated  as  to  the  defendant's  condition, 
by  W.  Dalrymple  and  E.  P.  Farle}^  who  saw  Wiley  on  the  street 
about  the  hour  last  mentioned.  T.  Hayden  and  John  Grate 
severally  testified  that  on  the  evening  referred  to  the  defendant 
was  drunk.  J.  Parodi  testified  that  about  8  o'clock  that  night, 
as  he  and  one  T.  A.  Wood  were  standing  on  a  street  comer  in 
front  of  a  saloon,  the  defendant  approached  them  in  a  drunken 
condition,  and  soon  thereafter  the  plaintiff  came  along,  where- 
upon the  conversation  turned  upon  real  property;  that,  at 
Pagan's  invitation,  they  entered  the  saloon,  where  it  was  agreed 
that  Wiley  would  buy  the  plaintiff's  lot  for  $5,000.  Wood  cor- 
roborates Parodi's  testimony,  except  that  he  states  that  Fagan 
was  talking  with  them  on  the  street  about  the  value  of  certain 
property,  when  the  defendant  arrived  and  offered  $5,000  for  the 
lot  mentioned,  in  answer  to  Pagan's  inquiry  as  to  what  he  would 
give  for  it,  and,  in  referring  to  the  defendant's  condition  at  .that 
time,  he  testified  as  follows:  ^^As  far  as  I  could  understand 
Mr.  Wiley's  conversation,  it  was  perfectly  rational  and  in  a 
business  way."  It  also  appears  that  about  9  o'clock  that  night 
the  parties  subscribed  their  names  to  a  contract,  which,  omitting 
their  signatures  and  the  names  of  the  subscribing  witnesses,  is 
as  follows: 

"The  Dalles,  Oregon,  Aug.  20,  1904 
T  agi'ee  to  sell  my  property,  situated  on  the  comer  of  Third 
and  Federal  streets  in  Dalles  City,  Oregon,  to  W.  N.  Wiley 
for  the  agreed  price  of  $5,000.00  (five  thousand  dollars).  Pay- 
ments to  be  made  as  follows:  One  thousand  (1,000.00)  in  one 
year;  one  thousand   (1,000.00)  in  two  years,  and  two  thousand 
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five  hundred  in  three  years.  All  to  be  at  the  rate  of  six  per  cent 
interest  after  deeds  are  made  out^  and  Mr.  Fagan  is  to  finish 
the  gutter  on  sidewalk  from  Fourth  St.  to  Third,  and  also  Mr. 
Fagan  is  to  collect  rent  from  the  premises  to  the  15th  of 
August,  1904. 

I  acknowledge  the  payment  this  day  of  five  hundred  dollars 
($500.00)  on  above  contract.'' 

The  promissory  note  sought  to  be  reformed  is  the  payment  re- 
ferred to  in  the  memorandum  quoted.  As  these  papers  were 
prepared  and  signed  on  Sunday,  they  were  dated  as  of  the  pre- 
ceding day,  except  that  the  note  contained  in  the  upper  right- 
hand  corner  the  printed  figures  ^'189 — ,''  after  which  the  figure 
4  was  annexed.  Crossen,  as  plaintiff's  witness,  having  testified 
that  he  prepared  and  reduced  to  writing  the  contract  as  the 
parties  thereto  mutually  considered  and  agreed  upon  the  terms, 
was  interrogated  as  follows: 

''I  will  ask  you  to  state  what  was  Mr.  Wiley's  mental  condi- 
tion at  the  time  he  signed  this  contract  and  discussed  the  matter 
and  signed  the  note  ?" 

And  the  witness  replied : 

"Well,  his  mind  seemed  Clear." 

The  opinion  thus  expressed  is  corroborated  by  several  other 
witnesses.  The  value  of  the  real  property  at  the  time  the  con- 
tract was  signed  was  about  $2,500  or  $3,000,  as  estimated  by 
N.  Whealdon  and  W.  A.  Johnson,  respectively,  who  were  com- 
petent to  determine  the  worth  thereof.  The  testimony  further 
shows  that  the  defendant  owned  at  that  time  three  lots  which 
joined  the  premises  described  in  the  aspwer,  and,  when  the  con- 
tract was  prepared,  he  stated  that  the  land  which  he  was  buying 
was  worth  more  to  him  than  to  any  other  person. 

2.  The  use  of  beverages  containing  alcohol  invariably  causes 
intoxication,  the  degree  of  which  does  not,  like  other  poisonous 
substances  taken  into  the  human  system  in  a  given  time,  always 
depend  upon  the  quantity  imbibed,  but  the  race  and  the  age, 
habits  and  physical  and  mental  condition  of  the  particular  inr 
dividual  thereof  are  factors  which  explain  and  largely  account 
for  the  measure  of  inebriety.     As  there  are  so  many  elements 


484  Faoan  v.  Wiley.  [49  Or. 

necessarily  to  be  considered  in  determining  the  mental  condition 
resulting  from  intoxication,  which  does  not  affect  all  persona 
alike^  the  degree  of  exaltation  or  depression  is  always  a  question 
of  fact  and  never  of  law,  or  made  to  depend  upon  the  quantity 
of  alcohol  swallowed  in  a  stated  period  by  a  person  whose  capac- 
ity or  responsibility  is  the  subject  of  judicial  inquiry:  14  Cyc. 
1104.  "Where  a  person/'  says  a  text-writer,  "seeks  to  avoid 
responsibility  for  a  contract  on  the  ground  of  intoxication  alone^ 
it  must  appear  that  the  drunkenness  was  so  excessive  that  he 
was  utterly  deprived  of  the  use  of  his  reason  and  understand- 
ing, and  was  altogether  incapable  of  knowing  the  effect  of  what 
he  was  doing.  Any  degree  of  intoxication  which  falls  short  of 
this  will  furnish  no  ground  for  release,  in  the  absence  of  fraud 
on  the  part  of  the  other  contracting  party.  Mere  ordinary 
drunkenness  will  not  of  itself  avoid  a  deed  or  contract.  The  fact 
that  a  party  is  too  much  intoxicated  to  transact  busineea  safely^ 
or  is  laboring  under  excitement  from  the  use  of  intoxicating 
liquors,  or  is  even  so  much  under  the  influence  of  drink  that  hia 
reason,  memory  and  judgment  are  impaired,  or  he  does  not 
clearly  understand  the  business  in-  hand,  does  not  imply  audi 
intoxication  as  will  enable  him  to  avoid  his  contracts":  17  Am. 
&  Eng.  Enc.  Law  (2  ed.),  401.  The  answer  avers  that  the 
plaintiff  took  advantage  of  the  defendant's  intoxicated  condition, 
and  persuaded  him  to  purchase  the  real  property.  The  testi- 
mony shows  that  in  a  general  conversation  on  the  street  about 
the  value  of  land,  participated  in  by  the  plaintiff  and  defendant 
in  the  presence  of  T.  A.  Wood  and  J.  Parodi,  the  plaintiff  in- 
quired of  the  defendant  what  he  would  give  for  the  lot  described 
in  the  answer,  and,  upon  the  latter's  offering  $5,000  therefor, 
the  bargain  was  closed,  and  at  Fagan's  request  all  the  persons 
mentioned  repaired  to  a  saloon  to  take  a  social  glass.  A  careful 
examination  of  the  testimony  fails  to  show  any  conduct  upon 
plaintiff's  part  in  relation  to  the  transaction  that  can  be  char- 
acterized as  fraudulent,  or  that  he  invited  the  defendant  to  take 
a  drink  or  participated  with  him  in  any  indulgence  of  the  liquor 
habit  until  their  minds  had  met  in  consummating  the  contract. 
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The  declarations  upon  oath  of  J.  B.  Crossen^  who  is  a  reputable 
person^  corroborated  as  it  is  by,  the  testimony  of  other  witnesses^ 
convince  us  that  the  defendant  at  the  time  mentioned  was  not 
deprived  of  his  memory  or  judgment,  or  that  he  was  incapable 
of  comprehending  the  nature  or 'effect  of  his  acts,  and  hence  he 
had  sufficient  mental  capacity  to  render  him  liable  for  his 
contracts. 

3.  It  is  argued  by  counsel  for  the  defendant,  however,  that 
the  sum  which  he  stipulated  to  pay  for  the  real  property  is  so 
much  in  excess  of  its  real  value  as  to  afford  indisputable  evi- 
dence of  fraud,  when  Wiley's  mental  excitement,  caused  by 
excessive  drinking,  is  considered,  and,  this  being  so,  as  the  con- 
tract is  only  executory,  and  neither  party  has  changed  his  con- 
dition in  consequence  of  the  alleged  agreement,  an  error  was 
committed  by  the  trial  court  in  not  decreeing  that  the  defendant 
was  exonerated  from  liability  on  the  obligations  to  which  he 
subscribed  his  name.  It  must  be  admitted  that  the  price  which 
the  defendant  stipulated  to  pay  for  the  land  is  exorbitant,  and 
such  disparity,  coupled  with  the  alleged  inebriety,  imposed  upon 
the  plaintiff  the  burden  of  showing  the  perfect  good  faith  of 
the  transaction:  2  Pomeroy,  Equity  (3  ed.)>  §928.  We  think 
he  has  done  this  and  established  the  fact  that  he  was  not  guilty 
of  any  misconduct,  and  that  the  inadequacy  of  consideration  is 
not  so  gross  as  to  afford  evidence  of  constructive  fraud,  when  it 
is  remembered  that  the  defendant  owned  real  property  joining 
the  lot  which  he  agreed  to  purchase  and  that  he  said  that  the 
land  which  he  stipulated  to  buy  was  of  greater  value  to  him  than 
to  any  other  person. 

It  is  also  maintained  by  defendant's  counsel  that  the  descrip- 
tion of  the  land,  as  given  in  the  written  memorandum,  shows 
that  the  contract  is  too  indefinite  for  specific  performance,  and, 
if  a  contrary  conclusion  should  be  reached,  the  testimony  dis- 
closes that,  as  two  houses  are  standing  on  the  premises,  the 
building  erected  at  the  comer  of  the  street  mentioned  will  sup- 
ply the  specification;  and  hence  an  error  was  committed  in 
awarding  the  relief  granted.    Though  the  answer  correctly  de- 
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scribes  the  real  property,  and  the  reply  admits  that  the  defend- 
ant agreed  to  purchase  from  the  plaintiff  the  premises  thus 
particularly  mentioned,  it  is  insisted  by  defendant's  counsel  that 
they  never  had  an  opportunity  to  inspect  the  contract  until  it 
was  offered  in  evidence  at  the  frial,  and,  supposing  it  contained 
a  correct  description  of  the  land,  they  should  not  be  bound  by 
their  averment.  An  order  of  court  could  undoubtedly  have 
been  secured  that  would  have  permitted  an  examination  of  the 
contract  before  the  answer  was  filed  (B.  &  C.  Comp.  §  533),  if 
it  had  been  considered  necessary,  but,  failing  to  obtain  it,  no 
error  was  committed  as  alleged. 

It  follows  that  the  decree  should  be  affirmed,  and  it  is  so 
ordered.  Affirmed. 


Decided  2  July,  1907. 

LONaFELLOW   v,  HUFFMAN. 

90  Pac.  907. 

Sales — Concurrent  Acts. 

1.  An  aerreement  by  a  debtor  to  seU  to  his  creditor  specified  chattels  at 
a  fixed  price  for  each,  the  total  to  be  applied  on  the  vendor's  note,  and 
by  the  creditor  to  accept  the  specified  chattels  at  the  price  stated  and 
credit  the  price  on  such  note,  is  one  requirlnflr  the  performance  of  concur- 
rent acts,  and  neither  can  claim  default  acrainst  the  other  without  himaelf 
beine:  ready,  able  and  wiUinir  to  perform  his  part. 

Plbadino — Amendment — Discretion  of  Court. 

2.  A  motion  for  an  amendment  of  the  complaint  during  trial  is  ad- 
dressed to  the  discretion  of  the  trial  cdurt,  which  is  not  subject  to  review, 
in  the  absence  of  a  manifest  abuse. 

Contracts — Effect  of  Refusal  by  One  Partt. 

3.  A  declaration  by  one  party  to  a  contract,  made  prior  to  the  time 
fixed  for  performance,  that  he  will  not  comply  with  the  contract,  may 
excuse  an  offer  to  perform  by  the  other  party  before  bringrlnflr  action  for  a 
breach,   but  it  will  not  excuse  him  from  being  able  to  perform  his  part. 

Contracts — General  Results  of  Repudiation. 

4.  The  effect  of  a  repudiation  of  a  contract  by  a  party  thereto  and 
the   remedies  available    to    the   other   party   are   discussed. 

From  Wallowa :  Robert  Eakin,  Judge. 

Statement  by  Mk.  Chief  Justice  Bean. 

This  is  an  action  by  N.  C.  Longfellow  against  John  W.  and 
Arnold  R.  Huffman  to  recover  damages  for  a  breach  of  the 
following  contract: 
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"This  Agreement,  made  and  entered  into  this  2d  day  of 
November,  1904,  by  and  between  John  W.  Huffman  and  Arnold 
H.  Huffman,  partners  doing  business  under  the  firm  name  and 
style  of  Huffman  &  Son,  parties  of  the  first  part,  and  N.  C. 
Ijongfellow,  party  of  the  second  part,  Witnesseth : 

That  in  Consideration  of  the  price  of  one  dollar  and  fifty 
cents  ($1.50)  per  head  to  be  paid  therefor  by  the  second  party, 
the  parties  of  the  first  part  hereby  agree  to  sell  and  deliver  to 
the  second  party  all  the  lambs  to  be  raised  during  the  years 
1905  and  1906,  from  a  certain  band  of  sheep  now  owned  by  the 
first  parties  and  branded  with,  thus  X,  black  paint.  Said  lambs 
to  be  delivered  on  or  about  October  1  in  each  of  said  years,  at 
some  convenient  corral  in  Wallowa  County,  Oregon,  at  which 
time  of  delivery  the  amount  of  the  price  of  said  lambs  shall  be 
credited  on  a  certain  promissory  note  executed  by  the  first 
parties  in  favor  of  the  second  party,  dated  October  1,  1904,  for 
the  sum  of  $2,676.00  and  interest. 

The  Second  Party  Hereby  Agrees  to  accept  and  receive  said 
lambs  at  the  time,  place  and  price  above  specified,  and  to  credit 
the  amount  of  the  price  thereof  on  the  promissory  note  above 
described. 

In  Witness  Whereof,  the  said  parties  have  hereunto  set  their 
hands  in  duplicate,  at  Joseph,  Oregon,  this  the  said  2d  day  of 
Xovember,  1904. 

John  W.  Huffman  and 
Arnold  Huffman, 
by  John   W.    Huffman, 

In  presence  of  Parties  of  the  First  Part. 

J.  A.  Rumble,  N.  C.  Longfellow, 

F.  V.  Bowman.''  Party  of  tEe  Second  Part. 

The  complaint,  after  alleging  the  making  of  the  contract  and 
setting  it  out  in  haec  verba,  avers  that  prior  to  October  1,  1905, 
defendants  raised  from  the  band  of  sheep  described  not  less  than 
1,400  lambs  of  the  reasonable  market  value  of  $3  a  head,  or 
$4,200;  that  at  the  time  and  place  of  delivery  specified  in  the 
contract  plaintiff  was,  and  ever  since  has  been,  ready,  able  and 
willing  to  accept  said  lambs,  and  credit  the  stipulated  price 
thereof  on  the  promissory  note  mentioned  in  the  contract,  but 
that  defendants  have  wholly  failed  and  refused  to  deliver  the 
same  or  any  part  thereof,  although  requested  so  to  do,  to  plain- 
tiff's damage  in  the  sum  of  $2,400. 
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Defendants  by  their  answer  admit  the  making  of  the  con- 
tract, deny  each  and  every  other  allegation  of  the  complaint, 
and  for  an  affirmative  defense  aver  that  on  October  1,  1905,  they 
purchased  of  plaintiff  the  band  of  sheep  mentioned  in  the  agree- 
ment sued  on,  and,  as  part  of  the  consideration,  executed  and 
delivered  to  him  their  promissory  note  for  $2,676,  due  <m  or 
before  two  years  after  date,  and  bearing  interest  at  10  per  cent 
per  annum ;  that  thereafter,  and  on  November  2,  1904,  they  en- 
tered into  the  contract  sued  upon  for  the  purpose  of  securing 
payment  of  such  note,  and  to  permit  them  to  pay  the  same  in 
lambs  at  $1.50  per  head;  that  prior  to  the  maturity  of  the  con- 
tract plaintiif  sold  and  assigned  the  note  to  one  Frank  Hershy, 
since  which  time  he  has  not  been  the  owner  and  holder  thereof 
and  has  been  unable  to  comply  with  his  contract  and  credit  the 
price  of  the  lambs  thereon;  that  before  the  commencement  of 
this  action  defendants  paid  to  Hershy  the  full  amount  due  on 
the  note.  The  reply  denies  each  and  every  material  allegation 
in  the  answer,  and  affirmatively  alleges  that  the  promissory  note 
referred  to  was  secured  by  a  chattel  mortgage  on  the  band  of 
sheep  mentioned  in  the  agreement  in  suit  and  their  increase, 
which  mortgage  was,  at  the  time  of  making  such  contract,  and 
for  a  long  time  prior  and  subsequent  thereto,  a  valid  and  sub- 
sisting lien  upon  the  lambs  described  in  the  complaint;  that  it 
was  understood  and  agreed  between  plaintiff  and  defendants,  at 
the  time  the  contract  in  suit  was  executed,  that  it  was  a  contract 
of  sale,  and  not  a  mortgage. 

Upon  the  issues  thus  joined  the  cause  went  to  trial  before 
the  court  and  a  jury.  The  plaintiff  was  called  as  a  witness  in 
his  own  behalf,  and,  among  other  things,  testified  that  on  or 
about  September  1,  1905,  he  informed  one  of  the  defendants 
that  he  would  accept  a  delivery  of  the  lambs  about  the  16th  or 
18th  of  the  month,  but  that  defendant  said  he  was  not  going  to 
deliver  them  at  all;  that  about  10  days  later  he  had  another 
conversation  with  defendant,  and  inquired  if  he  intended  deliv- 
ering the  lambs,  and  defendant  said,  "No,  I  don't  have  to  turn 
them  over  to  you,  and  I  ain't  a  going  to'';  that  he  went  down 
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to  defendant's  place  about  the  1st  of  October^  1905^  and  told  him 
that  he  came  to  see  if  he  was  going  to  turn  over  the  lambs  to 
liim,  and  defendant  said  he  was  not.  He  further  testified  in 
chief  that  he  was  ready,  able  and  willing  to  perform  his  part 
of  the  contract,  and  to  credit  the  price  of  the  lambs  on  the  note 
aforesaid,  and  that  defendants  neVer  offered  to  deliver  the  lambs 
at  any  time  or  place.  On  cross-examination  he  was  required  to 
testify,  over  the  objection  and  exception  of  his  counsel,  that 
about  the  time  the  contract  sued  on  was  made  he  assigned  and 
transferred  the  note  mentioned  therein,  and  the  mortgage  given 
to  secure  its  payment,  to  Frank  Hershy,  of  the  State  of  Ne- 
braska, as  collateral,  and  that  the  note  has  not  since  been  in  his 
possession  or  under  his  control ;  and  also  that  he  did  not  tender 
or  offer  any  money  to  defendants  at  any  of  the  times  he  de- 
manded performance  of  the  contract  by  them.  On  redirect 
examination,  he  was  asked  by  his  counsel  to  state  the  purpose 
for  which  the  note  and  mortgage  was  transferred  to  Hershy,  but 
the  court  refused  to  allow  him  to  do  so.  Thereupon  he  asked 
and  obtained  leave  to  amend  his  reply  by  averring  that  such 
transfer  was  not  an  absolute  sale,  but  a  mere  pledge  or  collateral 
security,  and  that  he  had  a  right  to  redeem  at  any  time.  Ques- 
tions as  to  the  purpose  of  the  transfer  were  again  renewed,  but 
the  court  sustained  an  objection  thereto,  on  the  ground  that 
the  evidence  sought  was  incompetent  and  immaterial,  and  not 
within  the  issues  of  the  case.  Plaintiff  then  asked  leave  to 
amend  his  complaint  by  pleading  a  repudiation  of  the  contract 
by  defendants  prior  to  the  time  for  performance,  but  the  court 
denied  the  application,  and,  on  motion  of  defendants,  granted 
a  nonsuit.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  0.  M. 
Corkins  and  Daniel  Webster  Sheahan,  with  an  oral  argument 
by  Mr.  Sheahan, 

For  respondents  there  was  a  brief  over  the  names  of  T.  H. 
Crawford  and  John  Simeon  Hodgin,  with  an  oral  argument  by 
Mr,  Hodgin. 
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Opinion  by  Mr.  Chief  Justice  Bean. 

1.  The  plaintiff  contends  tiiat  the  stipulation  in  the  contract 
between  him  and  defendants  that  the  purchase  price  of  the 
lambs  should,  at  the  time  of  delivery,  be  credited  on  the  promis- 
sory note  mentioned  in  such  contract,  was  an  independent  and 
subsidiary  covenant,  which  could  be  broken  by  him  without  im- 
pairing his  right  to  recover  damages  on  a  refusal  of  the  defend- 
ants to  deliver  the  lambs  as  agreed  upon.  But,  as  we  construe 
the  contract,  the  delivery  of  the  lambs  by  the  defendants,  and 
the  crediting  of  the  price  thereof  on  the  promissory  note,  were 
made  concurrent  acts.  The  defendants  agreed  they  would  de- 
liver the  lambs  to  plaintiff  for  a  stipulated  price,  at  a  certain 
time  and  place,  and  plaintiff  agreed,  in  consideration  thereof, 
that  at  the  time  of  delivery  he  would  credit  the  purchase  price 
on  the  promissory  note.  The  two  acts  were  to  take  place  concur- 
rently, and  the  performance  of  one  was  dependent  upon  the  per- 
formance of  the  other.  The  defendants  were  not  required  to 
deliver  the  lambs  unless  the  credit  was  made  and  plaintiff  was 
not  obliged  to  make  the  credit  until  the  delivery.  Neither  party 
could  put  the  other  in  default  without  performance  or  an  offer 
to*  perform  on  his  part.  It  is  therefore  incumbent  upon  plain- 
tiff, before  he  can  recover  damages  for  a  breach  of  the  contract 
by  the  defendants,  to  allege  and  prove  performance  or  readiness 
and  willingness  to  perform  or  some  legal  excuse  for  nonperform- 
ance: 9  Cyc.  C45;  Lewi^  v.  Craft,  39  Or.  305  (64  Pac.  809); 
Catlin  V.  Jones,  48  Or.  158  (85  Pac.  515). 

By  his  complaint  he  places  his  case  on  the  ground  that  he  was 
ready,  able  and  willing  to  perform  his  part  of  the  contract  by 
crediting  the  purchase  price  of  the  lambs  on  the  note  mentioned 
in  the  agreement  at  the  time  and  place  of  delivery.  Upon  this 
theory,  he  must  recover  in  this  action,  if  at  all.  His  complaint 
cannot  be  aided  in  this  regard  by  the  averments  of  the  reply. 
Now,  it  appears  from  plaintiff's  testimony  that  he  was  not  able 
at  the  time  defendants  refused  to  deliver  the  lambs  to  comply 
with  his  part  of  the  contract.  The  note  was  not  at  that  time 
in  his  possession  or  under  his  control.     He  had  previously  as- 
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signed  and  transferred  it  to^  another^  and  it  was  out  of  his 
power  to  make  the  proper  credit.  That  the  transfer  was  in- 
tended as  collateral  security  does  not  change  the  result.  The 
fact  still  remains  that  he  did  not  have  the  note  in  his  possession^ 
and  could  not  make  the  proper  credit  thereon.  The  defendants 
were  not  obliged  to  make  the  delivery  and  rely  upon  a  promise 
of  plaintiff  to  see  that  the  proper  credit  was  subsequently  made. 
They  had  a  right  to  insist  that  it  be  made  at  the  "time  of  de- 
livery/' and,  if  plaintiff  was  unable  to  make  it  at  that  time, 
they  were  not  bound  to  make  delivery.  Therefore  the  motion  for 
nonsuit  was  properly  allowed. 

2.  The  plaintiff  applied  to  the  court,  during  the  progress  of 
the  trial,  for  leave  to  amend  his  complaint  by  pleading  a  repudia- 
tion of  the  contract  by  defendants  prior  to  the  time  for  delivery. 
The  allowance  of  this  motion  was  within  the  discretion  of  the 
trial  court,  and  its  ruling  cannot  be  disturbed  here  unless  there 
was  a  manifest  abuse  of  discretion,  whoch  does  not  appear.  But, 
if  the  complaint  had  been  amended  as  desired,  it  would  not  have 
stated  a  suflBcient  excuse  for  plaintiff's  inability  to  perform  his 
part  of  the  contract. 

3.  A  declaration  by  one  party  to  a  contract,  made  prior  to  the 
time  fixed  for  performance,  that  he  will  not  comply  with  such 
contract,  if  not  withdrawn,  may  dispense  with  or  excuse  an 
offer  to  perform  by  tlie  other  party  before  bringing  his  action : 
1  Beach,  Modern  Law  Contracts,  §411;  Howard  v.  Daly,  61 
X.  Y.  362  (19  Am.  Eep.  285) ;  Bissell  v.  Balcom,  39  N.  Y.  275. 
But  it  does  not  ordinarily  excuse  ability  to  perform. 

4.  "It  is  well  settled,"  says  the  Supreme  Court  of  Illinois, 
"that,  where  one  party  repudiates  the  contract  and  refuses 
longer  to  be  bound  by  it,  the  injured  party  has  an  election  to 
pursue  either  of  three  remedies:  He  may  treat  the  contract  as 
rescinded,  and  recover  upon  quantum  meruit  so  far  as  he  has 
performed ;  or  he  may  keep  the  contract  alive  for  the  benefit  of 
both  parties,  being  at  all  times  himself  ready  and  able  to  per- 
form, and  at  the  end  of  the  time  specified  in  the  contract  for 
performance  sue  and  recover,  under  the  contract;  or  he  may 
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treat  the  repudiation  as  putting  an  end  to  the  contract  for  all 
purposes  of  performance^  and  sue  for  the  profits  he  would  have 
realized  if  he  had  not  been  prevented  from  performing.  In  the 
latter  case  the  contract  would  be  continued  in  force  for  that 
purpose.  Where^  however,  the  injured  party  elects  to  keep  the 
contract  in  force  for  the  purpose  of  recovering  future  profits, 
treating  the  contract  as  repudiated  by  the  other  party,  in  order 
to  such  recovery,  the  plaintiff  must  allege  and  prove  perform- 
ance upon  his  part,  or  a  legal  excuse  for  nonperformance": 
Lake  Shore  &  M,  8.  Ry.  Oo.  v.  Richards,  152  111.  80  <38  N.  E. 
777:  30  L.  R.  A.  33).  If  it  is  true,  as  argued  by  plaintiff  in 
his  brief,  but  denied  in  his  pleadings,  that  defendants  volun- 
tarily paid  and  discharged  the  promissory  note  before  the  time 
for  performance  had  arrived,  and  thus  by  their  own  act  put  it 
out  of  the  power  of  plaintiff  to  perform  his  part  of  the  contract, 
that  fact  should  have  been  averred  in  the  complaint  as  an  excuse 
for  nonperformance,  and  is  unavailing  to  the  plaintiff  until  so 
pleaded. 

Upon  this  record  there  is  no  error  in  allowing  and  granting 
the  motion  for  a  nonsuit.    The  judgment  is  therefore  affirmed. 

Affibmed. 

Mr.  Justice  Eakin^  having  presided  at  the  trial  below,  took 
no  part  in  this  decision. 


Argrued  30  April,  decided  2  July,  rehearingr  denied  20  Au£:ust,  1907. 

WILUAMS  r.  OOMMEBOIAL  NATIONAL  BANK. 

90  Pac.  1012,  91  Pac.   443. 

BVIDBNCIB — PRBSU  MPTTON8 — ^WlTH HOLDING    EjVIDBNCB. 

1.  Where,  in  an  equitable  proceeding:,  the  fifood  faith  of  a  party  to  a 
transaction  under  consideration  is  questioned  by  the  complaint  and  evi- 
dence, and  such  party  holds  back  proof  exclusively  within  its  oontrol,  or 
fails  to  produce  it  on  demand,  the  law  puts  the  interpretation  upon  such 
conduct  most  unfavorable  to  such  party. 

Creditors'  Suit — Effect  of  EjVidbngb. 

2.  The  evidence  adduced  Justifies  the  conclusion  that  Wells,  Farffo  ft 
Co.  was  the  real  purchaser  of  the  stock  and  assets  of  the  Commercial 
National  Bank  in  1894  and  1898. 

Corporations — Liability  of  Transferee  of  Assbts. 

3.  Where  a  corporation  transfers  all  its  assets,  with  a  view  to  soiner 
out   of  business,   and   nothingr  is   left  with   which    to  pay   its   debts,    the 
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transferee  is  chargred  with  notice  of  the  circumstances  of  the  transaction, 
and  takes  the  assets  subject  to  an  equitable  lien  for  the  unpaid  debts  of 
the  transferringr  company,  the  property  of  a  corporation  helng  a  fund 
subject  to  be  first  applied  to  the  payment  of  debts. 

Corporations — Liability  of  Stogkholdbrs  for  Distributions. 

4.  Where  a  stockholder  receives  the  assets  of  a  corporation  nipon  its 
liquidation,  leaving  it  without  funds  to  pay  its  creditors,  he  can  be  re- 
quired to  refund  the  full  amount  in  a  suit  by  a  creditor  to  follow  the 
assets   of   the   corporation. 

(JRXDrroRs'  Suit — Corporations — Exhaustion  op  Lhoal  Rjbmbdiss. 

5.  Where  creditors  have  reduced  their  claims  asralnst  a  corporation  to 
Judgments  and  have  had  executions  returned  nulla  bona,  they  have  ex- 
hausted their  remedies  at  law,  and  may  proceed  In  equity  to  follow  the 
corporation's   assets   into   the  hands  of  a  transferee. 

Crbditors'  Suit — Corporations — ^Accrual  of  Right  of  Action. 

6.  In  a  proceeding  in  the  nature  of  a  creditors'  bill  to  reach  the  assets 
of  a  liquidated  corporation  placed  beyond  the  reach  of  legal  process  m 
fraud  of  creditors,  the  statute  of  limitations  does  not  begin  to  run  until 
the  return  of  execution  nulla  bona  upon  plaintiff's  Judgments  against  the 
corporation. 

Samb — Limitation  of  Action. 

7.  Where  a  corporation  made  a  transfer  to  defendant,  valid  as  between 
them  and  only  constructively  fraudulent  as  to  creditors  of  the  corpora- 
tion, because  it  deprived  It  of  meajis  to  pay  its  debts,  the  remedy  of  the 
credlto-TB  against  defendant  Is  equitable  and  not  primary;  and  Judgment 
agKfnst  the  corporation  and  execution  thereon  returned  nulla  bona  are 
prerequisites  to  its  suit  against  defendant,  so  that  limitations  against  tne 
suit  commence  to  run,  not  from  the  time  of  the  transfer,  or  even  from 
the  time  of  plaintiffs'  discovery  of  the  property,  but  only  from  the  return 
of  the  execution  nulla  bona. 

From  Multnomah :  Alfred  F.  Sears,  Jr.,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  a  suit  by  George  H.  Williams  and  others  against 
the  Commercial  National  Bank  of  Portland  and  Wells,  Fargo 
&  Co.  (in  which  H.  C.  Leonard  intervenes),  to  collect  from 
defendant  Wells,  Fargo  &  Co.,  hereafter  referred  to  as  defendant 
company,  judgments  rendered  in  favor  of  plaintiffs  severally 
against  defendant  the  Commercial  National  Bank.  Decree  was 
rendered  for  plaintiflPs,  and  the  defendant  company  appeals.  In 
1894  plaintiffs  were  stockholders  in  the  Commercial  National 
Bank,  and,  the  bank  being  in  financial  straits,  the  stockholders 
sought  the  defendant  company  to  come  to  its  aid  by  purchasing 
part  of  its  stock,  and  thus  lend  its  name  to  give  the  bank  stand- 
ing, and  on  January  1,  1894,  1,000  shares  of  the  capital  stock 
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of  defendant  bank  were  purchased,  the  certificates  for  which 
wei'«  taken  in  the  names  of  officers  and  stockholders  of  defendant 
company,  and  thereafter,  in  March,  1894,  the  capital  stock  of 
the  defendant  bank,  at  the  request  of  the  new  stockholders,  was 
increased  from  $250,000  to  $500,000,  and  the  stock  for  the  whole 
of  such  increase  was  issued  in  the  names  of  various  officers  and 
stockholders  of  defendant  ccmipany.  New  directors  were  named 
by  them,  who  thereafter  controlled  the  defendant  bank,  and  in 
September,  189G,  the  new  management  procured  from  the  comp- 
troller of  the  currency  an  order  requiring  that  an  assessment  of 
50  per  cent  be  made  upon  said  capital  stock.  Eighty  thousand 
dollars  of  such  stock  was  owned  by  the  plaintiffs  and  other  small 
stockholders,  and  the  balance  by  such  new  management ;  and,  m 
default  of  payment  of  such  assessments  by  plaintiffs,  the  bank 
directors  sold  their  stock  on  May  5,  1897,  to  pay  the  assess- 
ments thereon.  Soon  thereafter  the  stockholders  of  defendant 
bank  passed  a  resolution  to  liquidate  the  bank,  fixing  October  4, 
1897,  for  such  liquidation,  and  on  that  date  the  defendant  com- 
pany took  over  the  principal  part  of  the  assets  and  business  of 
the  defendant  bank  and  continued  the  bank  business  at  the  same 
place  and  on  the  same  assets,  but  in  the  name  of  Wells-Fargo 
Bank,  assuming  to  pay  all  defendant  bank^s  depositors,  after 
which  defendant  bank  ceased  to  do  business  as  such.  There- 
after, on  July  13,  1898,  defendant  company  purchased  from  the 
defendant  bank  the  remaining  assets  of  the  bank  for  the  con- 
sideration of  $250,000.  In  such  purchase  no  money  changed 
hands,  but  the  transaction  was  strictly  a  matter  of  entries  in  the 
books  of  the  two  concerns,  and  it  is  claimed  by  the  defendant 
company  that  the  $250,000  was  distributed  to  the  stockholders 
of  the  defendant  bank  as  dividends,  and  in  December,  1899, 
plaintiffs  each  brought  action  against  defendant  bank  for  dam- 
ages for  the  conversion  of  its  stock  in  the  sale  made  on  May  6, 
1897.  Such  actions  were  defended  by  the  defendant  company, 
and  by  it  appealed  to  the  state  supreme  court,  and  thereafter 
to  the  United  States  Supreme  Court,  which  resulted  in  final 
judgments  in  favor  of  plaintiffs  in  the  United  States  Supreme 
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Court  on  January  18,  1904.  On  March  2,  1904,  mandate  there- 
from was  filed  in  the  circuit  court  and  executions  issued  and 
returned  nulla  bona,  and  thereafter  this  suit  was  commenced 
September  9,  1904,  in  which  it  appears  that  defendant  bank  had 
no  oflScers,  clerk  or  agent,  and  but  two  stockholders  in  this  state 
at  the  time  of  the  commencement  thereof,  or  for  several  years 
prior  thereto.  Wells,  Fargo  &  Co.  appeal  from  a  decree  for 
plaintiffs  and  intervenor.  Apfirmbd. 

For  Wells,  Fargo  &  Co.  there  was  a  brief  over  the  name  of 
Snow  &  McCamant,  with  oral  arguments  by  Mr.  Wallace  Mc- 
Camani, 

For  Leonard,  intervenor,  there  was  a  brief  over  the  name  of 
Dolph,  Mallory,  Simon  &  Oearin,  with  an  oral  argument  by 
Mr.  Chester  Valentine  Dolph. 

For  respondents  there  was  a  brief  over  the  name  of  Thomas 
O'Day,  with  oral  arguments  by  Mr.  Oeorge  Henry  Williams, 
in  pro.  per.,  Mr.  O'Day  and  Mr.  George  Hannibal  Durham, 

Opinion  by  Mr.  Justice  Eakik. 

The  principal  questions  involved  in  this  case  are:  (1)  Is  the 
defendant  company  liable  to  plaintiffs  either  as  a  stockholder 
for  dividends  received  upon  its  stock,  or  by  reason  of  having 
caused  the  liquidation  of  the  defendant  bank  and  having  taken 
over  its  assets?  (2)  Is  it  necessary  that  the  plaintiffs  procure 
a  lien  upon  the  property  before  they  have  a  standing. in  equity 
to  sue  defendant  company?  (3)  Are  plaintiffs  barred  by  the 
statute  of  limitations?  That  is,  is  this  a  concurrent,  equitable 
proceeding  to  which  the  statute  applies?  (4)  If  the  statute 
applies,  does  it  begin  to  run  from  the  date  of  plaintiffs'  judg- 
ments, or  from  the  date  defendant  company  received  the 
property  ? 

1.  We  think  it  sufficiently  appears  from  the  pleadings  and 
proof  that  the  defendant  Wells,  Fargo  k  Co.  was  the  real  pur- 
chaser of  the  1,000  shares  of  stock  in  the  defendant  bank  pur- 
chased in  1894  in  the  name  of  persons  connected  with  defendant 
company,  and  also  of  the  increase  of  the  capital  stock  of  the 
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defendant  company  in  that  year,  viz.,  2,500  shares.  The  evi- 
dence relating  to  these  matters  was  particularly  within  the 
control  of  defendant  company.  The  account  books  of  the  de- 
fendant bank  were  called  for  by  plaintiffs,  being  in  defendant 
company's  control  and  most  of  them  without  the  state  at  the 
time  of  the  trial,  and  the  defendant  company  did  not  attempt 
to  dispute  the  facts  disclosed  by  the  testimony  produced  by 
plaintiffs  in  relation  to  the  ownership  of  the  stock.  Defendants' 
principal  witness  stated  that,  after  the  purchase  of  said  thousand 
shares  of  stock  in  defendant  bank,  the  management  of  the  de- 
fendant bank  and  of  the  defendant  company  were  identical.  Aa 
stated  by  dcifendant  company's  counsel  in  his  testimony  at  the 
trial,  the  good  faith  of  defendant  company  in  all  these  matters 
is  questioned  by  the  complaint  and  proof,  and  in  an  equity  pro- 
ceeding questioning  the  integrity  of  the  transfer  the  defendant 
company  cannot  ignore  the  allegations  and  proof  offered  by  the 
plaintiffs,  and  hold  back  proof,  oral  or  record,  that  is  exclusively 
within  its  control,  without  leaving  the  inference  that  such  proof 
would  be  unfavorable  to  it.  It  is  said  in  Helma  v.  Oreen, 
105  N.  C.  251  (11  S.  E.  470:  18  Am.  St.  Rep.  893) :  'The 
fact  that  it  is  exclusively  within  the  power  of  persons  so  nearly 
related  (as  the  defendant  in  this  case  and  his  father-in-law 
*  *)  to  explain  every  suspicious  circumstance,  if  they  did  act 
in  good  faith,  and  the  neglect  to  do  so  *  *  is  to  be  considered 
as  due  to  inability  to  show  that  their  conduct  was  consistent 
with  an  honest  purpose;  *  *  and  where  the  parties  to  it  with- 
hold testimony  that  is  exclusively  within  their  power  to  produce, 
and  that  would  remove  all  uncertainty,  if  believed,  as  to  its 
character,  the  law  puts  the  interpretation  upon  such  conduct 
most  unfavorable  to  the  suppressing  party,  as  it  does  in  all  cases 
where  a  party  purposely  or  negligently  fails  to  furnish  evidence 
under  his  control  and  not  accessible  to  his  adversary.^*  To  the 
same  effect  are  Wharton,  Evidence,  §  1266,  et  seq,;  Knight  v. 
Capito,  23  W.  Va.  639;  Glenn  v.  Glenn,  17  Iowa,  498;  Shapira 
V.  Paletz,  59  S.  W.  (Tenn.  Ch.  App.)  774;  Chattanooga  R.  £ 
a.  R.  Co,  V.  Evans,  66  Fed.  809  (14  C.  C.  A.  116)  ;  Mace  r 
Roberts,  97  Wis.  199  (72  N.  W.  866). 
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The  defendant  bank^s  officers  were  out  of  the  state  at  the  time 
of  the  trial  of  this  suit.  Plaintiff  sought  to  obtain  the  books 
of  the  defendant  bank^  and  called  as  a  witness  defendant  com- 
pany's attorney,  who  had  also  been  the  attorney  for  the  defend- 
ant bank,  for  the  purpose  of  establishing  the  facts  in  relation 
to  the  ownership  of  the  stock  in  defendant  bank,  and  the  trans- 
fer of  the  assets  of  defendant  bank  to  the  defendant  company, 
the  purchase  of  the  remnant  of  the  bank's  property,  and  pay- 
ment of  dividends  therefrom.  Defendant  company  refused  to 
produce  the  books  or  to  disclose  anything  in  relation  to  these 
matters,  and,  even  if  the  plaintiffs  did  not  use  due  diligence  to 
secure  the  bank  books,  yet,  if  the  facts  in  relation  to  these 
matters  were  not  as  plaintiffs  claimed,  it  was  within  the  power 
of  defendant  company  to  produce  the  books  and  witnesses  to 
show  the  truth;  and  it  was  to  their  interest  to  do  so,  and  the 
law  puts  the  interpretation  upon  such  conduct  most  unfavorable 
to  defendant  company  when  it  purposely  or  negligently  fails  to 
furnish  evidence  under  its  control  and  not  accessible  to  its 
adversary. 

2.  Plaintiffs  produced  as  witnesses  men  who  were  officers  of 
defendant  bank  up  to  the  time  of  its-  liquidation,  and  who  were 
officers  of  defendant  company's  bank,  as  successor  of  defendant 
bank,  from  whose  testimony  and  other  circumstances  proven  the 
conclusion  is  irresistible  that  defendant  company  furnished  the 
money  for  the  purchase  of  the  1,000  shares  of  stock  in  January, 
1894,  and  the  2,500  shares  in  March  of  that  year,  and  dictated 
the  policy  of  defendant  bank,  and  was  the  real  owner  of  such 
stock.  At  the  time  of  the  transfer  the  officers  and  stockholders 
of  defendant  bank  and  defendant  company  consisted  largely  of 
the  same  individuals  and  the  case  calls  for  a  disclosure  of  mat- 
ters exclusively  within  defendant  company's  knowledge  or  con- 
trol relating  to  the  transaction ;  and  we  feel  justified  in  holding 
that  defendant  company  was  the  real  owner  of  the  4,000  shares 
of  the  stock  of  the  defendant  bank  during  all  the  time  after 
the  purchase  until  the  liquidation  of  the  defendant  bank  (1  Cook, 
Corporations,  §  253;  National  Foundry  &  Pipe  Works'^,  Oconto 
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Water  Co.,  D.  C,  68  Fed.  1006),  and  had  full  knowledge  of  the 
defendant  bank^s  affaire,  its  assets  and  liabilities,  and  its  rela- 
tions to  plaintiffs.  At  the  time  of  the  liquidation  of  the  defend- 
ant bank,  which  was  brought  about  by  the  defendant  company, 
said  company  took  over  the  assets  of  the  bank  as  owner,  with  the 
purpose  to,  and  did,  continue  the  same  business  in  the  same 
building  and  upon  the  same  assets,  but  in  its  own  name.  It 
claims  to  have  paid  value  for  all  it  received  from  the  bank,  but 
that  seemed  to  be  true  only  in  the  sense  that  it  paid  it  with  the 
property  of  the  bank  in  assuming  to  pay  the  bank's  depositors 
from  its  assets.  It  claims  to  have  purchased  the  remnant  of  the 
assets  left  after  taking  over  the  business  in  1897,  and  that  the 
bank  declared  a  dividend  to  the  stockholders  from  the  price  paid, 
but  the  purchase  and  the  payment  of  dividends  seem  to  have 
been  merely  a  transaction  of  book  entries.  The  situation,  then, 
is  that  defendant  company  did  not  take  the  assets  of  defendant 
bank,  either  in  what  it  absorbed  in  October,  1897,  Or  claims  to 
have  purchased  in  July,  1898,  in  the  due  course  of  business, 
nor  is  it  an  innocent  purchaser,  but  absorbed  the  defendant  bank 
for  the  purpose  of  continuing  the  business  in  its  own  name, 
and  so  dealt  with  said  property,  charged  with  full  notice  of  the 
liability  of  the' assets  of  the  defendant  bank  for  its  debts,  and 
took  the  same  cum  onere. 

3.  In  10  Cyc.  1265,  under  the  heading,  "Selling  Out  to  New 
Corporations,'^  it  is  stated:  "It  is  not  necessary  to  say  that  a 
corporation  cannot  sell  or  in  any  way  alien  its  property,  to  the 
prejudice  of  its  creditors,  so  as  to  hinder,  delay  or  defraud  them 
in  the  collection  of  other  debts  owing  by  it;  and  in  general, 
whenever  a  conveyance  is  made  by  a  corporation  under  such  cir- 
cumstances as  would  characterize  it  as  a  fraud  upon  creditors 
if  made  by  an  individual,  it  will  be  set  aside  in  equity  at  the 
suit  of  such  creditors,  or  other  appropriate  relief  will  be  ac- 
corded them.  *  *  Where  one  corporation  transfera  all  its  assets 
to  another  corporation,  and  thus  practically  ceases  to  exist,  with- 
out having  paid  its  debta,  the  purchasing  corporation  takes  the 
property  subject  to  an  equitable  lien  or  charge  in  favor  of  the 
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creditors  of  the  selling  corporation.  This  is  a  necessary  exten- 
sion of  the  doctrine  that  the  assets  of  a  corporation  are  a  trust 
fund  for  its  creditors.  Such  being  the  quality  which  equity 
annexes  to  them,  when  the  corporation  elects  to  go  out  of  exist- 
ence, to  dispossess  itself  of  them,  and  to  transfer  to  another  cor- 
poration, equity  follows  the  trust  fund  into  the  handi^  of  the 
new  taker,  and  charges  the  property  in  the  hands  of  such  taker 
with  the  debts  of  the  transferrer.  In  other  words,  the  corpora- 
tion receiving  the  assets  is  charged  in  equity,  as  a  trustee  in 
respect  of  such  property,  with  the  payment  of  the  debts  of  the 
antecedent  corporation.  And,  while  the  right  to  follow  a  trust 
fund  into  the  hands  of  a  third  party  depends  upon  the  answer 
to  the  inquiry  whether  such  third  party  took  it  with  knowledge 
of  the  trust,  the  case  being  one  where  the  trustee  who  transferred 
it  to  him  had  a  power  of  disposition,  yet  in  such  a  case  as  we 
are  supposing,  where  one  corporation  transfers  all  its  assets  to 
another,  not  in  the  ordinary  course  of  business,  the  very  circum- 
stances of  the  case  imply  full  knowledge  on  the  part  of  the 
transferee  of  all  the  facts  necessary  to  charge  the  property  in  his 
hands  with  the  debts  of  the  transferrer.^*  It  is  not  necessary 
that  a  fraudulent  intent  or  want  of  consideration  be  disclosed. 
The  property  is  a  fund  that  the  law  sets  apart  or  charges  with 
a  lien  in  favor  of  creditors.  The  debtor  corporation  cannot 
dispose  of  it  or  incumber  it  to  the  prejudice  of  the  creditors, 
and  such  a  grantee  with  notice  takes  it  subject  to  such  equitable 
lien.  The  above  text  is  supported  by  many  cases,  viz. :  National 
Bank  v.  Texas  Invest  Co,  74  Tex.  437  (12  S.  W.  101)  ;  Sanger 
V.  Upton,  91  TJ.  S.  60  (23  L.  Ed.  220) ;  Bartlett  v.  Drew,  57 
N.  Y.  589;  Railroad  Co,  v.  Howard,  74  TJ.  S.  (7  Wall.)  409 
(19  L.  Ed.  117)  ;  Kendall  v.  Stolces,  44  TJ.  S.  (3  How.)  87 
(11  L.  Ed.  506)  ;  Clapp  v.  Peterson,  104  111.  30;  Chicago,  etc., 
Railway  Co.  v.  Chicago  Bank,  134  TJ.  S.  76  (10  Sup.  Ct.  650: 
33  L.  Ed.  900) ;  Vance  v.  McNabh  Coal,  etc.,  Co.  92  Tenn.  47 
(20  S.  W.  424) ;  TTtbemia  Ins.  Co.  v.  St.  Lmiis  &  N.  0.  Transp. 
Co.  (C.  C),  13  Pod.  516;  Harrison  v.  Union  Pac.  By.  Co, 
(C.  C),  13  Fed.  524;  Brum  v.  Merchants'  Mut.  Ins.  Co.  (C.  C), 
16  Fed.  143. 
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In  Blair  v.  SL  Louis,  H,  £  K.  R.  Co.  (C.  C),  22  Fed.  38, 
Mr.  Justice  Treat  says:  "Was  not,  however,  the  respondent's 
demand  now  judicially  ascertained  one  of  the  obligations  as- 
sumed? Such  seems  to  be  a  fair  construction  of  the  terms  of 
said  conveyance;  but,  if  not  so,  the  general  principle  must  con- 
trol, viz.,  that  a  grantee  of  corporate  assets,  as  in  this  case, 
takes  cum  onere,  that  it  must,  under  the  facts  disclosed,  be 
treated  as  the  successor  of  the  prior  corporation  charged  with 
a  trust  as  to  assets  received."  This  suit  was  instituted  to  estab- 
lish the  superiority  of  this  equitable  lien  over  a  subsequent  mort- 
gage given  by  the  transferee" company,  and  it  is  held  superior  if 
the  mortgagee  took  with  notice  of  the  plaintiff^s  claim.  The 
authorities  seem  to  be  uniform  to  the  effect  that  the  assets  of 
the  corporation  are  subject  to  an  equitable  lien  in  favor  of  the 
creditors,  and  that  such  creditors  may  follow  such  assets  or  the 
proceeds  thereof  into  whose  ever  hands  they  can  trace  them  and 
subject  them  to  such  debts,  except  as  against  a  bona  fide  pur- 
chaser for  value.  And,  where  a  corporation  transfers  all  its 
assets  to  another  corporation  with  a  view  of  going  out  of  busi- 
ness, and  nothing  is  left  with  which  to  pay  its  debts,  such 
transferee  is  charged  with  notice  by  the  very  circumstances 
of  the  transaction,  and  takes  the  same  cum  onere.  Such  a  case 
cannot  be  considered  a  sale  in  the  due  course  of  business,  even 
though  Kased  on  a  valuable  consideration,  as  it  operates  as  a 
fraud  against  the  creditors. 

4.  Counsel  for  defendant  claims,  and  some  cases  cited  in 
his  brief  hold,  that  the  remedy  of  plaintiffs  is  only  pro  raia 
against  the  stockholders,  but  many  of  these  cases  are  based  upon 
the  remedy  in  the  right  of  the  corporation  by  a  receiver  or  a 
creditor  for  the  amount  of  unpaid  capital  stock,  or  upon  the 
liability  of  the  -shareholder  beyond  the  par  value  of  his  stock 
under  the  United  States  national  bank  statute,  such  as  the  case 
of  United  States  v.  Knox,  102  IT.  S.  422  (26  L.  Ed.  216),  and 
Terry  v.  Tubman,  92  U.  S.  156  (23  L.  Ed.  5e37).  But  none 
of  these  eases  are  applicable  upon  the  right  of  the  creditor  to 
follow  the  assets  of  the  bank  as  such.    Where  a  person,  whether 
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a  stockholder  or  not^  receives  the  assets  of  a  corporation  upon 
the  liquidation  of  the  corporation,  whether  insolvent  or  not,  if 
it  leaves  the  corporation  without  assets  with  which  it  can  be 
made  to  respond  to  its  creditors  and  the  suit  is  to  reach  the 
assets  as  such  or  their  value,  undoubtedly  such  person  should 
be  required  to  respond  to  the  full  amount  of  the  assets  so  re- 
ceived. In  Hatch  v.  Dana,  101  U.  S.  213  (25  L.  Ed.  885),  Mr. 
Justice  Strong,  distinguishing  Pollard  v.  Bailey,  87  U.  S.  (20 
Wall),  520  (22  L.  Ed.  376),  and  Terry  v.  Tvbmm,^2  U.  S.  156 
(23  L.  Ed.  537),  concludes:  "We  hold,  therefore,  that  the  com- 
plainant was  under  no  obligation  to  make  all  the  stockholders 
of  the  bank  defendants  in  his  bill.  It  was  not  his  duty  to  mar- 
shal the  assets  of  the  bank,  or  to  adjust  the  equities  between 
the  corporators.  In  all  that  he  had  no  interest.  The  appellants 
may  have  had  such  an  interest,  and,  if  so,  it  was  quite  in  their 
power  to  secure  its  protection."  To  the  same  eflEect  are  Clapp 
v.  Peterson,  104  111.  30;  Bartlett  v.  Drew,  57  N.  Y.  589;  Marsh 
V.  Burroughs,  1  Woods,  463  (Fed.  Cas.  No.  9,112).  It  is  clear 
from  these  authorities  that,  where  the  proceeding  is  in  the  na- 
ture of  a  creditors'  suit  to  follow  the  assets  of  the  insolvent 
corporation  in  the  creditor's  own  right  to  have  his  debt  satisfied 
out  of  particular  property,  as  said  in  Bartlett  v.  Drew,  57  N".  Y. 
589,  "it  is  quite  immaterial  that  the  defendant  is  a  stockholder.'' 
It  is  the  business  of  the  stockholders  to  adjust  the  equities  be- 
tween themselves;  but,  if  defendant  company  has  property  of 
the  bank  or  its  proceeds  which  is  liable  for  the  payment  of  its 
debts,  and  is  taken  with  knowledge  of  that  fact,  then  it  is  liable 
in  such  a  suit  as  this. 

5.  Counsel  for  defendant  insist  that  plaintiffs  have  no  stand- 
ing in  equity  without  first  bringing  themselves  in  privity  with 
the  property  sought  to  be  reached  by  this  suit  by  attachment  or 
judgment  lien,  but  we  think  the  authorities  he  cites  in  support 
of  his  position  are  inapplicable  here.  12  Cyc.  19,  cited  by  him, 
makes  the  distinction  thus :  "There  are  two  classes  of  the  cases 
where  a  creditor  is  permitted  to  come  into  .equity  for  relief 
after  he  has  obtained  a  judgment  at  law:  the  one  class  where 
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his  judgment  or  execution  has  given  Mm  a  lien;  ♦  *  the  other 
class  where  he  comes  into  equity  to  obtain  satisfaction  of  his 
debt  out  of  property  of  the  debtor  which  cannot  be  reached  at 
law.  In  the  latter  case,  ♦  *  the  relief  depends  upon  the  cred- 
itor having  exhausted  his  remedies  at  law."  The  authorities 
cited  by  defendant  come  with  the  first  class  above,  and  the  case 
at  bar  in  the  second.  Our  own  court  also  recognizes  this  dis- 
tinction. In  Dawson  v.  Coffey,  12  Or.  513,  519  (8  Pac.  838), 
Mr.  Justice  Waldo  says :  "But,  if  you  wish  to  reach  equitable 
assets,  or  other  things  not  subject  to  execution  at  law,  you  must 
show  that  you  have  exhausted  your  remedies  at  law."  In  Fleisch- 
tier  V.  Bank  of  McMmnville,  36  Or.  553,  562  (60  Pac.  603), 
Mr.  Justice  Bean  cites  this  case  with  approval  in  support  of 
the  statement:  "It  is  settled  that  before  a  creditor  can  main- 
tain a  bill  to  set  aside  the  fraudulent  conveyances  of  his  debtor 
he  must  either  establish  his  claim  by  judgment,  or  acquire  a 
lien  by  attachment."  See,  also,  Mvltnomah  Street  Ry.  Co.  v. 
Harris,  13  Or.  198  (9  Pac.  402) ;  Sabin  v.  Anderson,  31  Or.  487 
(49  Pac.  870);  Wyatt  v.  Wyatt,  31  Or.  531  (49  Pac.  855). 
Therefore  plaintiffs  have  done  all  the  law  requires  of  them,  and 
all  that  they  could  do  by  reducing  their  claims  to  judgments 
and  having  executions  returned  nulla  bona, 

6.  Defendant  invokes  the  statute  of  limitations  of  six  years 
(B.  &  C.  Comp.  §  6),  claiming  that  it  commences  to  run  from 
the  date  defendant  company  obtained  the  property  of  the  de- 
fendant bank.  Plaintiffs  rely  upon  two  answers  to  this  plea  of 
the  statute:  (1)  That  this  is  a  pure  equity,  and  therefore  the 
statute  does  not  apply;  (2)  that,  if  the  statute  does  apply,  it 
'does  not  begin  to  run  until  they  have  a  cause  of  suit  against  the 
defendant,  viz.,  obtain  judgment  and  return  of  execution  nulla 
bona.  The  particular  purpose  of  this  suit  or  the  relief  sought 
is  not  such  as  might  be  the  subject  of  an  action  at  law,  but  since 
the  property  of  the  corporation  is  a  primary  fimd,  from  whidi 
creditors  are  to  be  paid,  and  which  plaintiffs  seek  to  reach,  and 
has  been  placed  .beyond  the  reach  of  legal  process,  whether  by 
fraudulent  or  fair  dealing,  is  immaterial,  it  is  in  effect  a  fraud 
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against  creditors:  Powell  v.  Oregonia/n  By.  Co.  (C.  C),  38 
Fed.  187.  But  defendant  company  claims  that  the  statute  runs 
in  its  favor  upon  its  liability  to  defendant  bank  from  the  date 
that  it  received  the  assets^  and  that  the  plaintiffs  are  seeking 
to  be  subrogated  to  the  rights  of  the  defendant  bank^  and^  the 
remedy  being  concurrent^  plaintiffs  are  also  barred^  as  held  in 
Uawkim  v.  Donnerberg,  40  Or.  97  (66  Pac.  691,  908).  But 
plaintiffs  are  not  seeking  to  be  subrogated  to  the  rights  of  the 
corporation.  The  corporation  by  a  corporate  act  went  into  liqui- 
dation and  turned  over  its  assets  to  defendant  company  and 
wound  up  its  affairs,  and  has  no  oflScers  or  directors  within  the 
state,  and  has  practically  ceased  to  exist:  Walser  v.  Seligman 
(C.  C),  13  Fed.  417;  Harrison  v.  Union  Pac.  Ry.  Co.  (C.  C), 
13  Fed.  525.  Every  director  must  be  a  stockholder  and  reside 
in  the  district;  and  when  he  becomes  disqualified,  he  thereby 
vacates  his  place:  Bev.  Stat.  U.  S.  §5146  (5  Fed.  Stat.  Ann. 
104:  U.  S.  Comp.  St.  1901,  p.  3463).  In  Qraham  v.  Railroad 
Co.  102  U.  S.  148,  161  (26  L.  Ed.  106),  it  is  held:  "When  a 
corporation  becomes  insolvent,  it  is  so  far  civilly  dead  that  its 
property  may  be  administered  as  a  trust  fund.^*  As  between 
themselves,  the  bank  has  no  claim  upon  defendant  company.  It 
owes  the  bank  nothing,  nor  did  it  commit  any  wrong  against 
the  bank,  and  this  suit  is  not  upon  the  theory  of  subrogation, 
and  we  conclude  that  plaintiffs'  remedy  here  is  not  concurrent 
with  the  remedy  at  law  in  favor  of  defendant  bank. 

However,  the  defendant  company's  liability  is  upon  a  con- 
structive trust  to  which  the  statute  of  limitations  will  apply  in 
an  equity  proceeding.  And,  although  the  statute  of  limitations 
will  run  against  the  constructive  trust,  it  commences  to  run  only 
from  the  time  the  cause  of  action  arises ;  that  is,  when  the  party 
might  bring  a  suit :  Story,  Equity  Jurisprudence,  §  1521a.  The 
plaintiffs'  cause  of  suit  did  not  arise  until  judgment  was  ob- 
tained against  the  corporation  and  its  insolvency  disclosed.  This 
is  the  holding  of  Powell  v.  Oregonian  Ry.  Co.  38  Fed.  187,  and . 
Cherry  v.  Lamar,  58  Ga.  541.  Defendant  cites  a  great  many  au- 
thorities upon  the  proposition  that  the  statute  of  limitations  has 
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run  in  defendant  company's  favor  as  to  its  liability  for  taking 
over  the  property  of  the  bank,  or  receiving  dividends  upon  its 
stock  in  the  bank;  but  these  cases  are  based  upon  the  theory 
that  plaintiffs  are  seeking  to  recover  dividends  wrongfully  paid 
to  stockholders,  or  for  relief  in  the  right  of  the  corporation  to 
recover  from  a  stockholder  upon  his  subscription  to  the  stock, 
or  upon  his  statutory  liability.  This  proceeding  is  in  the  nature 
of  a  creditors'  bill  to  reach  the  assets  of  an  insolvent,  fraudu- 
lently placed  beyond  the  reach  of.  legal  process :  Railroad  Co.  v. 
Howard,  74  U.  S.  (7  Wall.)  409  (19  L.  Ed.  117) ;  Vance  v. 
McNabb  Coal  etc,  Co.  92  Tenn.  47  (20  S.  W.  424).  The  trans- 
action operates  as  a  fraud  upon  creditors.  Where  a  corporation 
transfei-s  all  its  assets  to  a  new  corporation  without  paying  or 
making  provision  for  the  payment  of  its  debts,  as  we  have  al- 
ready seen,  the  new  company  is,  by  virtue  of  the  transaction, 
charged  with  notice,  and,  if  creditors  are  delayed  or  defrauded 
thereby,  it  is  a  constructive  fraud  against  them,  and  the  cred- 
itor, after  exhausting  his  remedy  at  law,  may  bring  a  creditors' 
suit  to  reach  such  assets.  In  such  case  the  creditor  has  no  stand- 
ing to  bring  a  creditors'  suit  until  he  has  either  a  lien  by  judg- 
ment or  attachment,  or  has  exhausted  his  legal  remedy;  and  it 
is  held  that  the  statute  of  limitations  does  not  begin  to  run  until 
plaintiff's  cause  of  suit  has  arisen.  It  is  so  held  in  Rose  v. 
Dunldee,  12  Colo.  App.  403  (56  Pac.  347)  :  "Statutes  of  limi- 
tations can  never  become  operative,  as  we  understand  the  law, 
until  there  is  a  cause  of  action  to  which  they  may  be  applied.*' 
Also  Angell  on  Limitations,  §  42,  states :  "The  time  limited 
*  *  is  to  be  computed  from  the  time  at  which  a  writ  of  entry 
accrues,  and  from  the  time  at  which  a  creditor  is  authorized 
first  to  commence  a  suit."  In  Rose  v.  Dunklee,  12  Colo.  App. 
403  (56  Pac.  347),  it  is  held  that  fraud  can  be  discovered  only 
by  the  judgment  and  return  of  execution  ntUla  bona,  which  dis- 
closes that  the  creditor  is  insolvent,  viz.,  that  there  is  no  prop- 
erty from  which  the  creditor  can  collect  his  debt.  To  the  same 
effect  is  Fogg  v.  St.  Louis,  H.  &  K.  R.  Co.  (C.  C),  17  Fed.  871, 
which  is  a  parallel  case. 
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In  Blackwell  v.  Hatch,  13  Okl.  169  (73  Pac.  933),  the  stat- 
ute provides  that  the  limitation  shall  not  begin  to  run  until  the 
discovery  of  the  fraud,  but  it  is  held  that,  notwithstanding  the 
discovery  of  the  fraud  before  the  return  of  execution,  it  does 
not  start  the  statute  running  unless  under  the  conditions  then 
existing  a  creditor's  cause  of  action  accrues,  and  that  the  cause 
accrues  on  the  return  of  the  writ  nuJla  bana.  Taylor  v.  Bowher, 
111  U.  S.  110  (4  Sup.  Ct.  397:  28  L.  Ed.  368),  in  construing 
the  Maine  statute,  which  is  similar  to  our  own,  holds  that  the 
statute  begins  to  run  from  the  return  of  the  execution.  To  the 
same  effect  are  the  Maine  cases:  Coiey  v.  Greene,  51  Me.  114; 
Howe  V.  Whitney,  G6  Me.  17.  Th€  same  is  held  in  California  in 
a  suit  to  set  aside  an  assignment  for  the  benefit  of  the  creditors 
as  fraudulent:  Waikins  v.  Wilhoit  (Cal.  Sup.),  35  Pac.  646; 
also,  Martel  v.  Somers,  26  Tex.  551 ;  Gates  v.  Andrews,  37  N.  Y. 
657  (97  Am.  Dec.  764) ;  Washington  v.  Norwood,  128  Ala.  383 
(30  South.  405) ;  Taylor  v.  Bowker,  111  U.  S.  110  (4  Sup.  Ct. 
397:  28  L.  Ed.  368) ;  Rounds  v.  Green,  29  Minn.  139  (12  N.  W. 
454) ;  Rogers  v.  Brown,  61  Mo.  187.  Some  of  these  cases  are 
based  on  statutes  providing  that  the  limitation  shall  run  from 
the  discovery  of  the  fraud,  but  this  is  the  rule  independent  of 
the  statute. 

Therefore  we  conclude  that  the  transfer  by  the  defendant 
bank  of  all  its  assets  to  the  defendant  company  without  pro- 
vision for  payment  of  its  debts  was  a  constructive  fraud  against 
the  plaintiffs;  that  by  the  very  nature  of  the  transaction  and 
defendant  company's  relations  to  the  defendant  bank  it  took 
the  assets  with  notice  and  cum  onere,  and  in  a  suit  by  plaintiffs 
in  the  nature  of  a  creditors'  suit  to  reach  the  assets  or  their 
value  in  the  hands  of  defendant  company  the  limitation  begins 
to  run  from  the  date  of  return  of  execution  upon  plaintiffs' 
judgments  nulla  bona.  Therefore  there  was  no  error  in  the  de- 
cision of  the  lower  court,  and  the  same  is  affirmed. 

Affirmed. 
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Decided  20  Aucuat.  1»07. 

On  Motion  for  Behbaring. 

Opinion  by  Me.  Justice  Eakin. 

7.  By  the  motion  for  a  rehearing  defendant  insists  that,  as 
plaintiffs  are  not  seeking  to  be  subrogated  to  the  right  of  de- 
fendant bank,  but  are  proceeding  upon  a  liability  in  their  own 
favor,  they  need  not.  reduce  their  claims  to  judgments  against 
the  defendant  bank,  but  may  bring  suit  against  the  defendant 
company  directly,  and  therefore  the  statute  of  limitations  com- 
menced to  run  from  the  time  of  the  taking  over  the  property  of 
the  defendant  bank.  In  the  opinion  we  have  treated  this  trans- 
fer as  a  valid  one  between  the  defendant  bank  and  defendant 
company,  and  only  constructively  fraudulent  as  to  plaintiffs, 
because  it  deprived  defendant  bank  of  the  means  with  which 
to  pay  its  debts,  and  the  remedy  of  the  plaintiffs  is  not  in  the 
right  of  defendant  bank,  but  in  their  own  right,  by  reason  of 
the  equitable  lien  existing  in  favor  of  the  creditors  of  the  cor- 
poration bank.    This  is  fully  discussed  in  the  opinion. 

Counsel  cite  authorities  in  the  motion  to  the  effect  that,  where 
plaintiff^s  remedy  is  primary  and  direct,  the  creditor  need  not 
procure  judgment  and  return  of  execution  before  suing  the 
transferee,  but  may  bring  suit  in  the  first  instance  against  it. 
But  these  are  cases  in  which  the  primary  liability  is  created  by 
statute,  and  are  therefore  not  in  point.  We  believe  that  Case  v. 
Beauregard,  101  U.  S.  688,  691  (25  L.  Ed.  1004),  states  the 
rule  correctly,  viz.:  "Whenever  a  creditor  has  a  trust  in  his 
favor,  or  a  lien  upon  property  for  the  debt  due  him,  he  may  go 
into  equity  without  exhausting  legal  processes  or  remedies.  *  * 
Indeed,  in  those  cases  in  which  it  has  been  held  that  obtaining 
a  judgment  and  issuing  an  execution  is  necessary  before  a  court 
of  equity  can  be  asked  to  set  aside  fraudulent  dispositions  of  a 
debtor's  property,  the  reason  given  is  that  a  general  creditor 
has  no  lien ;  and,  when  such  bills  have  been  sustained  without  a 
judgment  at  law,  it  has  been  to  enable  the  creditor  to  obtain  a 
lien,  either  by  judgment  or  execution.    But  when  the  bill  asserts 
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a  lien^  or  a  trusty  and  shows  that  it  can  be  made  available  only 
by  the  aid  of  a  chancellor^  it  obviously  makes  a  case  for  his  in- 
terference.^^ But  in  the  case  at  bar^  although  the  creditor  has 
an  equitable  lien,  it  is  not  specific^  and  he  has  no  remedy  upon 
it  if  the  debtor  has  property  subject  to  execution^  and^  as  said  in 
Casey.  Beawegard,  101  U.  S.  688,  691  (25  L.  Ed.  1004)  :  ''In 
some  cases,  also,  such  an  averment  (of  judgment  and  execution 
returned)  is  necessary  to  show  that  the  creditor  has  a  lien  upon 
the  property  he  seeks  to  subject  to  the  payment  of  his  demand." 
And  that  is  the  case  here.  This  equitable  lien  is  not  available 
to  the  creditor  until  he  has  disclosed  that  the  debtor  is  insolvent; 
and,  further,  one  of  the  first  requisites  in  maintaining  a  cred- 
itors' bill  is  that  the  creditor  has  established  his  claim  or  debt 
by  judgment  at  law :  12  Cyc.  9.  This  court  has  frequeaitly  held 
that  the  debt  cannot  be  litigated  in  equity,  but  before  the  cred- 
itor can  maintain  such  suit  he  must  reduce  his  claim  to  judg- 
ment at  law:  FleisaJmer  v.  B<mlc  of  McMinnville,  36  Or.  553 
(54  Pac.  884,  60  Pac.  603,  61  Pac.  345).  This  was  not  a  debt 
for  which  the  defendant  company  was  primarily  liable,  nor  may 
the  plaintiffs  look  primarily  to  this  lien.  This  right  is  upon 
a  liability  dependent  upon  whether  the  defendant  bank  is  with- 
out property  available  to  plaintiffs. 

Upon  the  statement  of  facts  in  this  complaint,  plaintiffs  had 
no  standing  without  the  allegation  of  judgment  and  execution 
returned  nulla  bona  against  defendant  bank:  D,  A,  Tompkins 
Co.  V.  Catawba  Mills  (C.  C),  82  Fed.  780.  We  understand  that 
the  case  of  Taylor  v.  Bowker,  111  U.  S.  110  (4  Sup.  Ct.  397: 
28  L.  Ed.  368),  is  directly  in  point  upon  this  question.  In  that 
case,  prior  to  1867,  the  insurance  company  had  wrongfully,  as 
to  creditors,  made  a  division  of  a  portion  of  its  property  among 
stockholders,  and  afterward  surrendered  its  charter.  Bowker 
obtained  judgment  on  April  4,  1868,  against  the  insurance  com- 
pany upon  a  suit  commenced  prior  to  the  surrender  of  the  charter. 
Execution  was  returned  nulla  bona  July  8, 1868,  and  on  April  11, 
1874,  being  more  than  six  years  after  the  judgment,  but  less  than 
six  years  from  the  return  of  execution,  Bowker  commenced  this 
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suit  to  reach  property  in  the  hands  of  the  defendants,  received  by 
them  prior  to  the  surrender  of  the  insurance  company^s  charter; 
and  it  was  held  that  judgment  and  execution  were  essential  to 
Bowkers  remedy  against  defendants  to  reach  equitable  assets,  re- 
gardless of  the  statute,  which  dispensed  with  a  return  of  the  execu- 
tion. Although  the  question  was  not  raised  in  Bartlett  v.  Drew, 
57  N.  Y.  587,  cited  in  the  opinion,  it  is  held  that,  before  there  is  a 
remedy  to  follow  the  equitable  lien  of  a  creditor  upon  the  assets 
of  a  corporation,  the  legal  remedy  must  be  exhausted.  In  Ohris- 
iensen  v.  Quintwrd,  36  Hun  (N.  Y.),  334,  the  bridge  company 
distributed  to  its  stockholders,  including  Quintard,  a  large 
amount  of  mortgage  bonds  without  consideration.  Plaintiff 
recovered  judgment  for  his  debt  against  the  defendant  company, 
and  had  execution  returned  nvJla  bona,  and  he  brought  this  suit 
against  defendant  to  recover  the  value  of  said  bonds  received  by 
him.  Defendant  insisted  on  the  statute  of  limitations,  claiming 
tliat,  if  the  debtor  was  barred,  defendant  also  was  barred.  The 
court  holds  that  plaintiff's  right  does  not  depend  upon  the  right 
of  the  bridge  company  to  recover  from  the  defendant,  but  upon 
his  own  right  to  enforce  the  creditor's  equitable  lien  upon  the  as- 
sets of  the  corporation,  and  that  his  remedy  does  not  arise,  or  the 
statute  begin  to  run,  until  judgment  and  return  of  execution,  cit- 
ing Bartlett  v.  Drew ^  hi  N.  Y.  587;  Scovill  v.  Thayer,  105  U.  S. 
143  (26  L.  Ed.  968) ;  and  Taylor  v.  Bowher,  111  U.  S.  110 
(4  Sup.  Ct.  397:  28  L.  Ed.  368). 

Tlie  foundation  of  the  proceeding  by  a  creditor  to  follow  the 
property  of  an  insolvent  corporation  in  the  hands  of  a  third 
party  is  not  identical  with  such  a  proceeding  to  reach  property 
of  an  insolvent  individual  fraudulently  conveyed.  The  authori- 
ties clearly  maintain  a  distinction.  The  quotation  in  the  opinion 
from  10  Cyc.  1265,  which  was  prepared  by  Seymour  D.  Thomp- 
son, author  of  Thompson  on  Corporations,  we  think  states  the 
law  correctly  as  gathered  from  the  cases.  In  Clapp  v.  Peterson, 
104  111.  26,  31,  the  corporation  had  bought  in  its  own  stock, 
giving  in  exchange  therefor  certain  city  lots,  and  the  creditor, 
after  the  judgment  obtained  and  execution  returned  nulla  bona, 
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brought  suit  against  the  former  stockholder  to  follow  the  prop- 
erty so  conveyed  by  the  corporation.  The  court  say :  "We  see 
nothing  to  show  that  the  transaction  in  the  present  case  was 
not  in  good  faith,  that  there  was  any  element  of  fraud  about  it, 
or  that  there  was  anything  in  the  apparent  condition  of  the 
company  to  interfere  with  the  making  of  the  exchange  that  was 
had.  It  is  only  as  injuriously  affecting  the  interests  of  cred- 
itors, we  think,  that  the  transaction  can  be  questioned,  and  it  is 
in  that  view  that  it  must  be  considered  and  passed  upon.  In 
Sanger  v.  Upton,  91  U.  S.  60  (23  L.  Ed.  220),  it  is  laid  down: 
'The  capital  stock  of  an  incorporated  company  is  a  fund  set 
apart  for  the  payment  of  its  debts.  It  is  a  substitute  for  the 
personal  liability  which  subsists  in  private  copartnerships.  When 
debts  are  incurred,  a  contract  arises  with  the  creditors  that  it 
shall  not  be  withdrawn  or  applied,  otherwise  than  upon  their 
demands,  until  such  demands  are  satisfied.  The  creditors  have 
a  lien  upon  it  in  equity.  If  diverted,  they  may  follow  it  as  far 
as  it  can  be  traced,  and  subject  it  to  the  payment  of  their 
claims.^  ^'  Therefore  we  conclude  that  although  the  plaintiffs 
are  not  suing  in  the  right  of  the  defendant  bank,  but  in  their 
own  right  to  follow  the  property  of  a  corporation  under  thid 
equitable  lien,  yet  they  cannot  pursue  that  remedy  until  the 
claims  have  been  reduced  to  judgment  and  the  insolvency  of  the 
defendant  bank  is  disclosed ;  and  the  statute  of  limitations  will 
run  not  from  the  time  of  the  discovery  by  the  plaintiffs  of  the 
transfer  of  the  property,  but  from  the  time  that  they  are  in  a 
position  to  institute  the  suit,  viz.,  from  the  date  of  the  return 
of  the  execution  rndla  bona. 
Motion  for  rehearing  is  denied. 

Affirmed:  Rehearing  Denied. 


ArRued  7  May,  decided  16  July,  1907. 
HAWIiEY  r.  SUMPTEB  RAILWAY  00. 

90  Pacific  1106. 

RAILROADS LIABILITY  FOR  FiRBB  RESULTING  FROM  DBFBCTIVB  APPLI- 
ANCES OR  Negliobnt  Operation. 

1.  To  charge  a  railroad  company  for  injury  resulting  from  a  fire  caused 
by  sparks  from  a  locomotive  that  was  either  improperly  constructed  or 
neerllgently  operated,  the  charge  must  be  proved  as  laid. 


510  HaWLBY  V,  SUMPTBR  RAILWAY  Co.  [49  Or. 

Railroads — Fraa  From  Dbbrxb  on  Right  of  Wat. 

2.  Where  a  claim  agrainst  a  railroad  company  Is  made  for  damages 
resulting  from  a  Are  orlgrinating  in  combustible  material  accumulated  on 
the  rlgrht  of  way,  It  is  only  necessary  to  show,  that  the  Are  started  as 
claimed,  and  the  company  will  be  liable,  though  it  was  supplied  with 
the  best  of  locomotives  and  the  most  approved  appliances  for  preventing 
the  emiss'on  of  sparks,  and  though  the  same  were  operated  by  the  most 
skilled  engineers. 

Railroads — Fires — ^Bvidbncb  of  Nbqliqbncb. 

3.  The  evidence  of  plaintiff  makes  at  least  a  prima  fade  case  of  negli- 
gence on  the  part  of  the  defendant  railroad  company  in  allowing  oom- 
bustible  material  to  accumulate  on  its  right  of  way. 

Samb. 

4.  The  evidence  of  plaintllT  Justifies  an  Inference  that  the  Are  in  quea- 
tion  started  from  sparks  dropped  by  one  of  defendant's  locomotives  into 
combustible  material  negligently  allowed  to  accumulate  on  defendant's 
right  of  'way,  and  escaped  therefrom  to  i^laintifTs  property,  destroying  it. 

Railroads — Evidence  of  Fires  I^om  Othbr  Engines. 

6.  In  actions  for  damages  resulting  from  flres  caused  by  passing  en- 
gines, it  may  be  shown  that  other  flres  were  caused  by  locomotives  of 
defendant  at  various   times  in  the  same  vicinity. 

Railroads — ^Firbs  by  Engines — Contributort  Nboliobncb. 

fi.  One  who  is  in  a  position  to  prevent  any  danger  from  fire  set  by 
sparks  from  a  locomotive  without  incurring  unusual  danger,  and  who 
makes  no  effort  to' do  so,  is  guilty  of  negligence  precluding  a  recovery. 

Contributory  Negligence  of  Sbryant — When  Imputable  to  Master. 

7.  An  employee,  engaged  with  reference  to  the  care  or  management  of 
any  property  threatened  with  destruction  by  flre  set  by  sparks  from  a 
locomotive,  must  make  reasonable  effort  to  avert  the  injury,  and  the 
neglect  of  the  employee  Is  the  neglect  of  the  owner  precluding  a  recovery. 

Railroads — ^Evidence  of  Fires  Not  Connected  With  Defendant. 

8.  In  an  action  against  a  railway  company  for  a  flre  set  by  sparks 
from  a  locomotive,  it  is  error  to  permit  a  witness  to  testify  that  he  had 
seen  flres  along  the  company's  right  of  way,  unless  the  testimony  connects 
the  flres  with  the  operation  of  the  road  by  the  company. 

From  Baker:  Samuel  White,  Judge. 

Statement  by  Mr.  Commissioner  Slater. 

This  is  an  action  by  W.  E.  Hawley  against  the  Sumpter  Val- 
ley Railway  Co.,  in  which  plaintiff  sues  to  recover  in  damages  the 
value  of  a  quantity  of  hay  and  a  shed  in  which  it  was  stored, 
which  were  destroyed  by  fire  on  August  31,  1905,  on  his  farm.  It 
is  alleged,  in  effect,  that  about  10  o'clock  in  the  forenoon  of  that 
day  three  of  defendant's  trains  going  west  passed  along  its  road, 
the  right  of  way  of  which  abutted  upon  plaintiff's  premises, 
where  he  had  his  hay  stored ;  that  by  reason  of  improperly  con- 
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structed  engines,  carelessly  and  negligently  operated  And  man- 
aged by  defendant's  employees,  flaming  sparks  and  coals  were 
emitted  therefrom,  which  lodged  in  and  ignited  a  quantity  of 
grass,  leaves,  brush,  logs  and  other  rubbish,  which  defendant  had 
carelessly  allowed  to  accumulate  on  its  right  of  way ;  that  the  fire 
spread  from  the  right  o£  way  to  plaintiffs  hay,  destroying  it  and 
his  shed.  There  was  a  general  denial  of  the  complaint,  and  also 
an  affirmative  defense,  to  the  effect  that  defendant's  engines 
were  at  that  time  in  charge  of  skillful,  careful  and  competent 
employees,  and  that  the  engines  were  properly  constructed  and 
possessed  suitable  appliances  for  arresting  sparks  and  cinders, 
and  that  none  of  the  engines  passing  plaintiff's  premises  that 
morning  were  overworked  or  oversteamed;  that  thig  fire  was  not 
caused  by  its  engines,  and  did  not  start  upon  its  right  of  way, 
but  that  it  started  on  plaintiff^s  premises,  and  was  caused  by 
parties  unknown  to  it,  not  defendant's  employees;  and  that  the 
fire,  after  having  started  without  defendant's  fault,  spread  to  its 
property.  By  his  reply,  plaintiff  denies  the  affirmative  matter 
in  the  answer.  The  trial  resulted  in  a  verdict  for  plaintiff,  upon 
which  judgment  was  entered,  and  from  which  defendant  appeals. 
There  was  a  motion  by  defendant  for  a  nonsuit  at  the  close  of 
plaintiff's  case,  as  well  as  one  for  a  directed  verdict  in  its  favor 
at  the  close  of  its  case,  which  motions  were  overruled.  Assign- 
ments of  error  are  based  thereon,  as  well  as  upon  exceptions 
to  the  admission, of  testimony  and  to  instructions  of  the  court. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  John  L.  Rand, 
with  an  oral  argument  by  M7\  Vemor  Vi'ayne  Tomlinson. 

For  respondent  there  was  a  brief  over  the  names  of  Hart  & 
Smith  and  C  //.  McCoUoch,  with  an  oral  argument  by  Mr. 
McColIoch. 

Opinion  by  Mn.  Commissioner  Slater. 

No  direct  testimony  was  offered  by  plaintiff  tending  to  show 
any  defective  construction  or  want  of  repair  of  any  of  defend- 
ant's engines,  or  of  any  careless  or  negligent  operation  of  any  of 
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them  on  the  day  on  wliich  his  property  was  destroyed,  nor  was 
he  able  to  identify  any  particular  engine,  which  he  claimed  set 
the  fire,  further  than  to  show  by  number  the  three  particular 
engines  which  passed  his  premises  in  the  forenoon  of  August  31, 
1905,  which  three  engines  did  practically  all  of  the  hauling  on 
that  part  of  defendant's  road  in  the  vicinity  of  plaintiffs  farm. 
But  it  was  also  shown  that  all  of  defendant's  engines  were  prac- 
tically of  the  same  construction  as  to  fire  boxes  and  devices  for 
arresting  sparks.  The  evidence  on  the  part  of  plaintiff  tends 
to  show  that  on  the  morning  of  August  31,  1905,  between  the 
hours  of  8  and  9  o'clock,  there  was  no  fire  about  his  premises 
or  his  haystacks;  that  between  the  hours  of  9:30  and  10:20 
o'clock  on  that  morning  defendant  ran  its  three  trains  of  cars 
going  west  over  it*  road,  where  the  same  passes  over  and  acroBB 
plaintiff's  premises  and  adjacent  to  his  hay  shed,  where  he  had 
42  tons  of  loose  hay  and  12  tons  of  baled  hay  stored;  that  the 
distance,  according  to  one  witness,  from  the  hay  shed  to  the 
track,  is  from  50  to  100  yards;  that  defendant  had  allowed  to 
accumulate  and  remain  on  its  right  of  day,  where  it  is  claimed 
the  fire  originated,  a  quantity  of  dry  grass,  brush,  logs  and  enda 
of  ties:  that  all  of  the  engines  of  defendant  used  over  said  road 
were  practically  of  the  same  construction  as  to  fire  boxes  and 
spark  arresters;  that  defendant's  roadbed  for  some  distance  be- 
fore reaching  the  place  opposite  where  the  hay  was  stored  when 
coming  from  the  east  and  going  west  has  a  pretty  good  upgrade, 
and  that  its  engines,  when  passing  this  particular  place,  were  in 
the  habit  of  emitting  a  quantity  of  flaming  sparks  and  cinders. 
One  witness  in  describing  that  said:  "There  was  a  large  quan- 
tity, a  whole  trail,  flying  back  from  the  smokestack,^'  and  that 
at  least  twice  during  the  months  of  July  and  August  of  that 
year,  and  in  the  vicinity  of  plaintiff's  premises,  fires  were  dis- 
covered on  defendant's  right  of  way  soon  or  immediately  after 
the  passing  of  trains. 

There  is  no  direct  evidence  in  the  record  as  to  how  or  when 
the  fire  in  question  originated,  but  one  Smith,  who  had  been 
hauling  wood  from  plaintiff's  premises  to  the  town  of  Sumpter, 
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testifies  that  between  the  hours  of  12  and  1  o'clock  of  that  day, 
aa  lie  came  from  Sumpter  along  the  public  road,  and  was  on  an 
eminence  opposite  the  haystack,  he  saw  smoke  coming  from  an 
old  log  on  defendant's  right  of  way,  and  between  plaintiff's  hay- 
stacks and  the  track.  One  end  of  this  log,  according  to  his  tes- 
timony, was  probably  partly  under  plaintiff's  fence.  Witness 
was  about  250  yards  from  the  track  opposite  the  hay,  but  could 
see  that  no  fire  was  then  on  plaintiff's  land  between  the  right 
of  way  and  his  haystacks,  and  there  was  no  fire  at  the  haystacks. 
He  testifies  that  he  afterwards  put  up  his  team  and  loaded  his 
wagon  again  with  wood,  but  about  3  o'clock  in  the  afternoon 
of  that  day  he  went  down  to  the  place  where  he  had  seen  the 
fire  and  saw  that  plaintiff's  hay  had  been  consumed,  and  he  also 
saw  the  log  burning  from  which  he  had  observed  smoke  coming 
earlier  in  the  day.  There  was  a  burned  track  20  to  40  feet 
wide  leading  from  the  right  of  way  up  to  the  place  where  the 
shed  and  haystacks  had  been,  but  were  then  destroyed,  and  it 
appeared  to  this  witness  that  the  fire  had  traveled  from  the 
right  of  way  to  the  haystacks.  The  fire  had  also  extended  upon 
and  along  defendant's  right  of  way  some  distance  to  a  bridge 
or  culvert,  which  was  burning.  Alexander  Stedman,  another 
witness,  also  testified  in  plaintiff's  behalf  that  he  passed  along 
by  plaintiff's  premises  about  1  o'clock  of  that  day  and  noticed 
that  the  right  of  way  was  afire  for  a  distance  of  150  to  200 
yards  up  and  down  the  track,  and  the  fire  was  burning  in  some 
logs  and  old  tie  ends  that  had  been  piled  upon  the  right  of  way ; 
that  the  end  of  the  haystack  had  just  caught  on  fire,  and  quite 
a  strip  of  land  from  the  right  of  way  to  the  stack  had  been 
burned  over;  that  the  fire  was  moving  from  the  right  of  way 
toward  the  stacks.  Both  of -these  witnesses  testify  that  at  the 
time  they  were  at  the  ])lace  the  fire  was  burning  the  wind  was 
blowing  from  the  right  of  way  toward  the  stacks. 

Upon  this  state  of  the  testimony  defendant  urges  its  right  to 
a  nonsuit.  The  gist  of  plaintiff's  cause  of  action  is  negligence 
of  the  defendant  in  running  upon  jts  road  engines  improperly 
constructed,  and  in  a  careless  and  negligent  manner,  by  reason 
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of  which  sparks  of  fire  and  flaming  coals  were  thrown  out  and 
upon  grass,  rubbish  and  logs  carelessly  left  and  allowed  to  accu- 
mulate upon  its  right  of  way,  setting  fire  thereto,  which  spread 
and  destroyed  plaintiff's  property.  The  negligence  here  alleged 
is  of  a  double  nature:  (1)  In  the  use  of  improperly  constructed 
engines  or  the  careless  and  negligent  operation  of  them,  which 
caused  the  fire  that  consumed  plaintiff's  property;  and  (2)  in 
allowing  brush,  rubbish  and  logs  to  accumulate  and  remain 
upon  its  right  of  way,  which  became  ignited  by  sparks  and  coals 
of  fire  from  defendant's  engines. 

1.  In  the  former  case,  to  make  defendant  liable,  plaintiff  must 
prove  negligence  on  its  part  in  using  defective  engines,  or  negli- 
gence in  the  operation  of  them,  by  which  the  fire  was  caused. 

2.  But  in  the  latter  case,  it  is  sufficient  to  charge  the  defend- 
ant, if  the  evidence  shows  that  it  allowed  rubbish  to  accumulate 
and  remain  upon  its  right  of  way,  which  became  ignited  by 
sparks  or  coals  coming  from  its  engines,  although  defendant 
may  have  been  supplied  with  the  best  of  engines,  and  the  most 
approved  appliances  for  preventing  the  emission  of  sparks,  and 
although  its  engines  may  have  been  operated  by  the  most  skilled 
engineers.  If  a  fire,  the  origin  of  which  has  been  traced  to  de- 
fendant's engines,  occurs  in  consequence  of  a  negligent  failure 
on  the  part  of  defendant  to  keep  its  right  of  way  reasonably 
clear  of  dangerous  combustible  material,  and  damage  thereby 
ensues  to  property  of  another,  it  would  be  liable:  Richmond  v. 
McNeill,  31  Or.  342  (49  Pac.  879). 

3.  The  evidence  in  the  case  at  bar  tends  to  show  that  de- 
fendant's right  of  way  at  the  time  of  the  fire  was  incumbered 
with  a  considerable  amount  of  combustible  material,  consisting 
of  dry  grass,  brush,  tie  ends  and  logs,  and  that  the  fire  when 
first  'Observed  was  in  an  old  log,  which  had  evidently  l)een  there 
for  some  time,  for  defendant's  counsel,  when  cross-examining 
plaintiff's  witne:*s.  Smith,  asked  this  question,  "Don't  you  know 
that  the  log  was  afire  one  year  before  that  time,  and  was  not  afire 
upon  the  31st  day  of  August  last?  Don't  you  know  that?*' 
To  this  (juestion  witness  answered,  "Xo,  sir."    Then  immediately 
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thereafter  counsel  asked  him  this  question:  "And  shown  on 
the  ground  to  be  a  fact."  The  form  of  the  interrogatories  would 
appear  to  be  an  admission  on  part  of  defendant  that  the  log  in 
question  had  been  on  the  right  of  way  for  the  past  year.  There 
was  also  some  evidence  that  the  fire  was  observed  burning  in  the 
same  vicinity  in  some  old  tie  ends,  which  had  evidently  been 
piled  there  by  defendant's  employees.  In  this,  we  think,  is 
ample  evidence  to  make  a  prima  facie  case,  at  least,  of  negligence 
on  part  of  the  defendant  in  keeping  its  right  of  way  reasonably 
free  of  combustible  material. 

4.  Defendant  contends,  however,  that  there  is  no  evidence 
from  which  an  inference  may  be  drawn  that  its  engines  started 
the  fire  in  question,  and  evidence  that  the  fire  on  the  right  of 
way  was  first  observed  between  two  and  two  and  one-half  hours 
after  the  passing  of  defendant's  last  train  is  too  remote  to  create 
such  an  inference.  It  has  been  held  by  many  courts  that  fire 
discovered  upon  the  right  of  way  soon  or  immediately  after  the 
passing  of  an  engine,  where  it  is  also  shown  that  it  cannot  be 
reasonably  inferred  that  the  fire  was  caused  in  some  other  man- 
ner, creates  an  inference  that  the  fire  was  caused  by  sparks  of 
fire  from  the  passing  engine,  and  this  is  the  rule  of  this  court, 
as  stated  in  the  case  of  Richmond  v.  McNeill,  31  Or.  342  (49 
Pac.  879).  At  page  361  (48  Pac.  p.  884)  of  the  opinion,  Mr. 
Chief  Justice  Mooke  says:  "Such  a  rule,  it  would  seem  ui)on 
principle,  ought  to  be  enforced,  for,  having  been  negligent  in 
permitting  the  accumulation  of  dry  grass  and  other  inflammable 
material  at  exposed  places,  it  is  reasonable  to  infer  from  the 
fact  that  the  fire  was  started  therein  that  it  was  caused  by  a 
spark  given  off  by  the  engine."  But  the  fact  that  the  smolder- 
ing fire  was  not  observed  by  any  one  for  two  or  two  and  one-half 
hours  after  the  passing  of  defendant's  last  engine  does  not 
necessarily  destroy  that  inference,  when  we  tiike  into  considera- 
tion the  surrounding  circumstances  shown  hero,  that  the  locality 
is  remote  and  the  country  sparsely  settled  in  that  neighborhood, 
and  that  there  may  have  been  none  present  to  observe  the  begin- 
ning of  the  fire,  and  the  character  of  the  tet^timony  given  by  the 
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witness  who  firs?t  saw  the  fire.  The  evidence  is  that  witness 
Smith,  l^etween  12  and  1  o'clock  of  that  day,  wiiile  passing 
along  the  public  highway,  and  on  an  eminence  about  250  yards 
distant,  saw  smoke  coming  from  an  old  log,  which,  by  other 
testimony,  was  rotten  and  on  fire  and  on  the  right  of  way.  It 
was  not  the  bt»ginning  or  the  origin  of  the  fire  that  this  witness 
ol)8erved,  but  smoke  from  a  log  which,  under  the  fac-ts  shown, 
may  have  been  slumbering  with  fire  for  hours  Ik? fore  lieing  com- 
municated to  the  surrounding  territory.  It  is  i\\ute  true  that 
the  strength  of  the  inference  to  l)c  drawn  from  such  testimony 
diminishes  with  the  increeso  of  time  that  the  fire  may  l)e  discov- 
ered after  the  passing  of  tlie  engines,  and  the  inference  in  this 
case  may  not  Ikj  strong,  but  it  is  some  evidence,  and  we  think 
at  least  creates  a  probability  that  defendant's  engines  caused 
the  fire. 

5.  Plaintiff  does  not,  however,  depend  solely  u|X)n  this  infer- 
ence to  make  his  case.  In  addition  he  has  shown  by  competent 
evidence  that  defendant's  engines,  when  passing  along  this  par- 
ticular place,  which  has  an  upgrade,  emitted  quantities  of  sparks, 
and  that  other  fires  wore  discovered  in  July  and  August  of  that 
year  on  defendant's  right  of  way  where  it  crossed  his  premises 
and  soon  after  the  passing  of  an  engine.  This  evidence,  taken 
together  with  the  inference  to  1k»  drawn  from  the  discovery  of 
the  fire  on  the  right  of  way  in  combustible  material  negligently 
allowed  to  accumulate,  although  discovered  upon  the  lapse  of 
considerable  time  after  the  passing  of  the  engine,  strengthens  the 
possibility  that  it  was  caused  by  the  engine,  and  creates  a  rea- 
sonable probability  that  such  was  the  fact.  In  the  case  of  Dun- 
niiig  v.  J^faine  Cent.  H.  Co.  91  Me.  87  (39  Atl.  352:  64  Am.  St. 
Rep.  208),  the  court  say:  ''We  think  that  when  the  qui«tion  at 
issue  is  whether,  as  a  matter  of  fact,  the  fire  was  caused  by  any 
locomotive,  other  fires  caused  by  defendant's  hx'omotives  at  about 
the  same  time  and  in  the  .-^ame  vicinity  may  be  given  in  evidence 
for  the  pur|)ose  of  showing  the  capacity  of  locomotive  engines 
to  set  fires  by  the  emission  of  sparks  or  the  e8ca|)e  of  coals.  It  is 
admissil)le  as  'tending  to  prove  the  possibility,  and  a  consequent 
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probability,  that  some  locomotive  caused  the  fire' — language  from 
Grand  trunl'  Ry.  v.  Hichardsan,  91  U.  S.  464  (23  U  Ed.  356) 
— fwhich  has  often  been  cited  with  approval.  To  show  a  possi- 
bility is  the  first  logical  step.  That  other  engines  of  the  same 
company,  under  the  same  general  management,  passing  over  the 
same  track  at  tlie  same  grade,  at  about  the  same  time,  and  sur- 
rounded by  the  same  physical  conditions,  have  scattered  sparks  or 
dropped  coals  so  as  to  cause  fires,  appeals  legitimately  to  the 
mind  as  showing  that  it  was  possible  for  the  engine  in  question 
to  do  likewise.  The  testimony  is  illustrative  of  the  character  of 
a  locomotive,  as  such,  with  respect  to  the  emission  of  sparks  or 
the  dropping  of  coals.  If  the  possibility  be  proved,  other  facts 
and  circumstances  may  lead  to  a  proba])ility  and  then  to  satis- 
factory proof.  A  simple  enumeration  of  some  of  the  authorities 
which  sustain  these  views  may  be  useful:  Sheldon  v.  Hudson 
River  R.  Co,  14  X.  Y.  218  (67  Am.  Dec.  155);  Field  v.  New 
York  Cent.  R.  Co.  32  N.  Y.  339;  Diamond  v.  Xorth  Pac.  Ry. 
Co,  6  Mont.  580  (13  Pac.  367 :  29  Am.  &  Eng.  R.  Cas.  117)  ;  Pig- 
yoti  V.  Ea,  3  M.  G.  &  S.  229;  Koontz  v.  Oregon  Ry,  cf  Nav.  Co, 
20  Or.  3  (23  Pac.  820:  43  Am.  &  Eng.  R.  Cas.  11);  Chicago, 
St.  P.,  M,  tf  0.  Ry,  Co.  V.  Gilbert,  52  Fed.  711  (3  C.  C.  A. 
264)  ;  Campbell  v.  Afissouri  Pnc.  Ry.  Co.  121  Mo.  340  (25  S.  W. 
936 :  25  L.  R.  A.  175 :  42  Am.  St.  Rep.  530)  ;  Smith  v.  Old 
Colony,  etc.,  R.  Co.  10  R.  I.  22;  AwmpolLs,  etc.,  R.  Co.  v.  Gantt, 
39  Md.  124;  1  Thompson,  Negligence,  163.'^ 

6.  It  is  also  urged  l)y  defendant  that  the  testimony  of  plain- 
tiff shows  that  he  failed  to  exercise  the  i)roi)er  dcgreci  of  care 
and  diligence  to  protect  his  property  from  the  fire  in  question 
after  its  origin,  if  it  did  originate  on  the  riglit  of  way  of  de- 
fendant. This  contention  is  base«d  on  the  claim  that  the  testi- 
mony shows  that  witness  Paul  Amel,  as  plaintiff's  lessee,  was 
directly  in  possession  of  the  field  in  which  the  fire  occurred,  and 
that  Amel's  hired  man  was  there  on  the  premist\s  during  the 
whole  time  in  which  it  was  claimed  the  fire  was  set  and  destroyed 
the  hay.  Amel,  on  cross-examination,  however,  swears  h©  was 
not  in  charge  of  the  ranch,  but  was  milking  some  cows  there; 
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that  he  left  the  premises  in  the  morning  at  about  6  o'clock  and 
did  not  return  until  between  3  and  5  o'clock  in  the  afternoon  of 
the  same  day ;  that  he  left  his  hired  man,  Roy  Nordyke,  on  the 
place,  hut  he  does  not  pretend  to  know  where  Xordyke  was  dur- 
ing the  day,  nor  what  Xordyke  saw  or  did  that  day.  If  the 
plaintiff  was  in  a  position  to  have  prevented  any  damage  from 
fire  to  his  property  without  incurring  unusual  danger,  but  made 
no  effort  to  do  so,  it  was  negligence  on  his  part,  and  precluded 
his  right  of  recovery :  Kaion  v,  Oregon  Hy.  &  Nav.  Co.  19  Or. 
391  (24  Pac.  415).*^ 

7.  And  in  the  absence  of  the  principal,  it  is  the  duty  of  the 
agent  or  employee,  engaged  with  reference  to  the  care  or  man- 
agement of  any  j)roperty  that  is  threatened  with  destruction  by 
firo  caused  by  neglect  of  another,  to  make  reasonable  effort  to 
avert  the  injury  and  the  neglect  of  the  agent  or  employee  in  this 
respect  is  the  failure  of  the  principal:  Railway  Co,  v.  Hecht, 
3S  Ark.  357,  cited  with  approval  in  Richmond  v.  McNeill,  31  Or. 
at  p.  350  (49  Pac.  p.  881).  But  in  the  case  at  bar  the  evidence 
referred  to  is  not  sufficient,  in  our  opinion,  to  show  that  either 
Amel  or  Xordyke  was  charged  with  any  duty  in  reference  to  the 
care  or  custody  of  this  property,  as  the  agent  or  employee  of 
the  plaintiff,  nor  does  it  show  that  either  of  them,  if  such  duty 
was  shown  to  have  devolved  upon  him,  was  in  a  position  to  have 
averted  the  injury.  Amel  was  away  from  the  farm  during  most 
of  the  day  and  while  the  fire  occurred,  and  where  Xordyke  was 
is  not  shown :  at  least  it  is  not  shown  that  he  saw  the  fire  in 
time  to  have  arrestee!  it  with  reasonable  effort  and  without  dan- 
ger to  himself.  Jesse  Smith,  another  witness  for  plaintiff,  who 
l)etw€cn  1  and  12  o'clock  of  that  day  first  saw  smoke  coming 
from  the  log  on  the  right  of  way,  was  at  the  time  engaged  as 
plaintiff's  employee  in  hauling  wood  from  plaintiff's  premises, 
but  his  employment  evidently  had  no  reference  to  the  care  and 
management  of  plairrtiff's  meadow  land  or  hay,  and  so  far  as 
the  evidence  discloses  no  duty  rested  on  him  to  leave  his  special 
employment,  care  and  duty  to  look  after  the  general  welfare  of 
plaintiff's  property.     For  these  reasons  the  court  properly  over- 
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ruled  the  motion  for  nonsuit  by  the  defendant,  and  for  substan- 
tially the  same  reasons  the  court  was  bound  to  overrule  defend- 
ant's motion  for  a  directed  verdict.  Upon  this  latter  assignment 
of  error  counsel  for  defendant  urges  that  evidence  was  offered 
by  it  tending  to  show  that  its  engines  were  in  proper  condition, 
and  skillfully  handled,  and  that  it  had  thereby  rebutted  the 
inference  of  negligence  deducible  from  plaintiff's  case.  How- 
ever this  may  be,  tlie  record  does  not  contain  any  of  defendant's 
evidence,  and  if  it  did,  it  would  not,  in  our  opinion,  be  a  suffi- 
cient answer  to  plaintiff's  case  as  we  have  considered  it. 

8.  But  we  find  it  necessary  to  reverse  this  case  and  remand 
it  for  a  new  trial  for  error  committed  by  the  court  in  admitting 
incompetent  testimony.  Witness  Graves  was  permitted  to  tes- 
tify over  defendant's  objection  that  he  had  seen  other  fires  on 
defendant's  right  of  way  in  the  month  of  July,  and  a  short  dis- 
tance above  plaintiff's  premises,  but  he  failed  to  state  any  other 
circumstances  tending  to  connect  the  origin  of  the  fire  with 
defendant's  engines;  and  likewise  J.  L.  Yantis  was  permitted 
to  testify  over  defendant's  objections  that  he  had  seen  a  number 
of  fires  along  defendant's  right  of  way  near  his  farm,  which  is 
about  four  miles  from  plaintiff's  farm,  but  no  other  facts  or  cir- 
cumstances were  given  by  him  when  testifying  tending  to  show 
how  any  of  these  fires  originated,  or  that  defendant  was  in  any 
way  responsible  for  them.  Evidence  of  other  fires  upon  defend- 
ant's right  of  way  is  admissible  to  strengthen  the  inference  that 
the  fire  in  question  originated  from  the  cause  alleged,  only  when 
it  is  shown  in  connection  therewith  that  at  or  about  the  time 
of  the  occurence  the  defendant's  locomotives  threw  sparks  and 
kindled  fires  upon  that  part  of  its  highway  where  the  fire  com- 
plained of  occurred;  or  that  an  engine  had  parsed  soon  or  just 
previous  to  the  origin  of  the  fire,  or  some  other  fact  tending  in 
some  degree  to  connect  the  occurrence  of  the  fire  with  the  opera- 
tion of  the  road  by  defendant:  1  Jones,  Evidence,  §§  163,  16-4; 
Koontz  V.  Oregon  By.  &  Nav.  Co.  20  Or.  3  (23  Pac.  820) ;  Eich- 
mond  v.  McNeill  31  Or.  342  (49  Pac.  879) ;  Norwich  Irwt.  Co.  v. 
Oregon  Railroad  Co.  46  Or.  123   (78  Pac.  1025) ;  Manchester 
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As^ur,  Co.  V.  Oregon  Railroad  Co.  46  Or.  162  (79  Pac.  60:  69 
L.  R.  A.  475). 

The  plaintiff  having  failed  to  offer  in  coimection  with  the 
testimony  of  these  two  witnesses,  to  which  objection  was  made, 
any  testimony  tending  to  connect,  eitlier  directly  or  remotely, 
any  of  the  fires  mentioned  by  them  with  the  operation  of  the 
road  by  defendant,  such  testimony  was  not  admissible.  Under 
these  circumstances  it  will  not  be  necessary  to  examine  any  other 
of  the  assigned  errors,  as  tliey  will  no  doubt  be  eliminated  upon 
a  retrial. 

The  judgment  should  be  reversed,  and  the  cause  remanded  for 
a  new  trial.  Reversed. 


Argrued  4  AprU,  decMed  21  May.  1907. 

ACME  DAIRY  00.  r.  ASTORIA. 

90  Pac.   163. 

Constitutional  Law — Sblf-Exegutino  Provisions. 

1.  A  provision  of  the  fundamental  law  is  self-cxecutingr  when  it  prv- 
scrlbes  a  rule,  the  application  of  which  puts  into  operation  the  constitu- 
tional provision. 

The  Constitution  of  Oregon  is  self-executing  in  the  particulars  pre- 
scribed in  Art.  IV.  Sec.  la,  which  Is  the  Initiative  amendment  relating  to 
local  and  special  municipal  legislation. 

Constitutional  Control  of  Local  and  Spbcial  Legislation. 

2.  Under  Const.  Or.  Art.  ^V^  I  la,  the  right  of  prescribing  rules  for  the 
application  of  the  -initiative  and  referendum  rights  is  not  conferred  upon 
cities  or  towns  except  as  to  municipal  legrlslation,  under  the  rule  that  the 
inclusion  of  one  power  excludes  others. 

Local  and  Special  Legislation  Defined. 

3.  The  words  "local"  and  "special."  relating  to  municipal  legis^at'on. 
used  in  Const.  Or.  Art  IV,  §  la.  which  Is  the  initiative  amendment,  are 
synonymous  terms  and  mean  enactments  intended  to  affect  only  certain 
persons  or  things,  or  to  operate  In  specified  localities  only. 

"Municipality"  and  -District'' — Nature  of  City  Charter. 

4.  The  terms  "municipality"  and  "district."  used  in  Const.  Or.  Art.  IV, 
I  la,  reserving  the  Initiative  and  referendum  powers  to  the  legal  voters 
of  municipalities  and  districts,  are  of  the  same  Import,  meaning  a  district 
created  from  a  designated  part  of  the  state  and  organized  to  promote  those 
conveniences  of  the  public  at  large  which  are  inherently  local  and  special. 

Constitution — Creation    and   Amendment   of   Municipal   Charters. 

5.  Const.  Or.  Art.  XI,  i  2,  as  amended  in  1906.  prohibits  the  legislature 
from  enacting,  amending,  or  repealing  any  municipal  charters,  and  grants 
to  the  legal  voters  of  every  city  and  town  the  power  to  enact  and  amend 
their  charter,  but  does  not  grant  the  right  of  repeal. 
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BxTBNT  OP  Initiative  Powbr  Conferrkd  on  Municipal  Corporations. 

6.  The  authority  to  provide  the  manner  of  exercising"  the  initiative 
power  as  to  municipal  legislation,  reserved  to  the  legal  voters  of  munici- 
palities by  the  amendment  of  1906.  Section  la,  to  Const.  Or.  Art.  IV. 
extends  to  the  manner  of  amending  the  charters  of  cities  as  well  as  their 
ordtnancM. 

From  Clatsop:  Thomas  A.  McBride.  Judge. 

Statement  by  Mil.  Justice  Moore. 

This  is  a  suit  by  the  Acme  Dairy  Co.  again.-*!  the  City  of 
Astoria  and  another  to  enjoin  the  execution  of  a  contract,  to 
set  aside  a  special  assessment  and  to  have  an  ordinance  declared 
void.  The  facts  are  that  the  Common  Council  of  Astoria  en- 
acted an  ordinance  October  17,  1906,  prescribing  tlie  manner 
of  invoking  the  initiative  power  reserved  to  the  people,  in  pur- 
suance of  which  petitions  were  presented  to  tlie  proi)er  officer, 
praying  that  Section  75  of  the  city  charter  might  l)e  so  aiiiended 
as  to  eliminate  therefrom  a  clause  providing 'that  no  special  as- 
sessment levied  on  premises  for  any  one  improvement  should 
exceed  75  per  cent  of  the  value  of  the  land  as  assessed  for  mu- 
nicipal taxation  in  the  last  preceding  tax  roll  of  Clatsop  County, 
Oregon:  Sp.  Laws  Or.  1901,  pp.  783,  785.  Notices  were  given  of 
the  proposed  amendment  and  that  a  vote  thereon  would  be  taken 
at  the  general  city  election  December  12,  lOOG,  at  which  a  ma- 
jority of  all  the  ballots  cast,  as  appeared  from  a  canvass  thereof, 
were  polled  in  favor  of  the  measjire,  whereupon  the  mayor  issued 
a  proclamation  declaring  the  amendment  adopted  and  stating 
that  it  would  be  in  effect  January  1,  1907.  An  ordinance  was 
thereafter  enacted,  prescribing  the  time  for  and  the  manner  of 
improving  a  street  for  a  specified  distance  and  imposing  the 
cost  thereof  upon  the  real  property  benefited  thereby,  upon  which 
highway  plaintiffV  premises  are  situated.  The  contract  for  the 
improvement  of  the  street  was  l<?<t  to  the  defendant  August 
Hillstrom.  As  the  special  assessment  levied  upon  plaintiff's 
property  exceeds  the  sum  originally  limited  by  the. charter,  this 
suit  was  instituted  on  the  assumption  that  the  amendment  had 
not  been  legally  adopted.  A  demurrer  to  the  conij)laint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  warrant  the  relief 
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sought  having  been  sustained,  the  suit  was  dismissed^  and  plain- 
tiff appeals. 

The  ease  was  submitted  on  briefs  under  the  proviso  of  Rule  16 : 
35  Or.  587,  600.  Affirmed. 

For  appeUant  there  was  a  brief  over  the  name  of  Noland  & 
Smith. 

For  respondent  there  was  a  brief  over  the  name  of  Charles 
Henry  Abercrotubie,  C'ity  Attorney. 

Opinion  by  Mil.  Justice  Moore. 

The  question  to  \ye  considered  is  whether  or  not  the  Common 
Council  of  Astoria  possessed  power  to  prescribe  the  manner  of 
amending  the  city  charter.  Article  IV  of  the  state  constitution 
was  amended  June  4,  1906,  by  inserting  therein  Section  la  as 

follows : 

• 

"The  refei-endum  may  be  demanded  by  the  people  against  one 
or  more  items,  sections  or  parts  of  an  act  of  the  legislative  as- 
sembly in  the  same  manner  in  which  such  power  may  be  exer- 
cised against  a  complete  act.  The  filing  of  a  referendum  petition 
against  one  or  more  items,  sections  or  parts  of  an  act  shall  not 
delay  the  remainder  of  that  act  from  becoming  operative.  The 
initiative  and  referendum  powers  reserved  to  the  people  by  thia 
constitution  are  hereby  further  reserved  to  the  legal  voters  of 
every  municipality  and  district,  as  to  all  local,  special  and  munic- 
ipal legislation,  of  every  character,  in  or  for  their  respective 
municipalities  and  districts.  The  manner  of  exercising  said 
powers  shall  be  prescribed  by  general  laws  except  that  cities  and 
towns  may  provide  for  the  manner  of  exercising  the  initiative 
and  referendum  powers  as  to  their  municipal  legislation.  No 
more  than  ten  per  cent  of  the  legal  voters  may  be  required  to 
order  the  referendum  nor  more  than  fifteen  per  cent  to  propose 
any  measure,  by  the  initiative,  in  any  city  or  town.'* 

It  is  argued  by  plaintiff's  counsel  that  the  right  so  retained 
by  the  legal  voters  of  an  incorporated  city  or  town  to  provide 
for  the  manner  of  exercising  the  initiative  and  referendum 
powers  is  expressly  limited  by  the  amendment  to  the  enacting 
or  rejx^aling  of  ordinances,  etc. ;  that  an  amendment  of  a  charter 
can  now  be  secured  only  by  the  legal  voters,  whose  acts  in  these 
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respects  are  not  within  the  class  designated  as  municipal  legisla- 
tion; that  the  right  reserved  by  the  constitutional  amendment 
is  not  self-executing,  and  cannot  be  carried  into  effect  in  the 
absence  of  a  general  statute  prescribing  the  mode  of  its  exercise, 
and  hence  errors  were  committed  in  sustaining  the  demurrer  and 
in  dismissing  the  suit. 

1.  In  construing  a  provision  of  a  written  constitution,  the 
primary  inquiry  is  to  ascertain  the  intent  of  the  framers  and 
of  the  people  who  adopted  the  clause  under  consideration,  to 
determine  which,  effect  should  be  given  to  all  the  words  used 
(Rugh  V.  OHenheimer,  6  Or.  231:  25  Am.  Rep.  513),  disre- 
garding technical  rules  and  adopting  a  mean  between  a  strict 
and  a  liberal  construction:  8  Cyc.  730;  5  Cur.  Law,  622;  6  Am. 
&  £ng.  Enc.  Law  (2  ed.),  921.  A  section  of  the  fundamental 
law  is  self-executing  when  it  prescribes  a  rule,  the  application 
of  which  puts  into  operation  the  constitutional  provision: 
Cooley,  Const.  Lim.  (5  ed.)  100;  6  Am.  &  Eng.  Enc.  Law 
{2  ed.),  912.  The  amendment  quoted  having  expressly  author- 
ized cities  and  towns  to  provide  for  the  manner  of  exercising 
the  initiative  and  referendum  powers  as  to  their  municipal  leg- 
islation, the  provision  is  therefore  self-executing  in  respect  to 
the  class  of  enactments  specified. 

2.  This  being  so,  the  decision  herein  much  hinge  on  the  mean- 
ing of  the  phrase  '^municipal  legislation''  as  understood  by  the 
persons  mentioned.  To  understand  the  signification  of  these 
words  requires  an  interpretation  of  the  term  "local  and  special 
legislation,"  the  right  to  formulate  rules  in  relation  to  which  is 
impliedly  denied  to  cities  and  towns,  on  the  principle  that  the 
expression  of  one  thing  is  the  exclusion  of  anpther. 

3.  The  qualifying  words  "local"  and  "speciaF'  are  synony- 
mous {Smith  V.  Grayson  County,  18  Tex.  Civ.  App.  153:  44 
8.  \V.  921),  and,  in  the  sense  in  which  they  are  used,  mean  any 
enactment  that  is  plainly  intended  to  affect  a  particular  person 
or  thing  or  to  be  in  effect  in  some  specified  locality  only :  Ladd 
v.  Holmes,  40  Or.  167  (66  Pac.  714:  91  Am.  St.  Rep.  457). 

4.  The  words  "municipality''  and  "district"  as  used  in  the 
clause  of  the  amendment  adverted  to  are  evidently  expressions  of 
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equivalent  import,  for  a  district  legally  created  from  a  designated 
part  of  the  state  and  organized  to  promote  the  convenience  of  the 
public  at  large  is  a  municipal  corporation:  Cook  v.  Port  of 
Portland,  20  Or.  580  (27  Pac,  263:  13  L.  K.  A.  533).  The  au- 
thority of  such  a  corporation  has  been  heretofore  derived  from 
an  act  of  the  legislative  assembly  creating  it,  and,  as  such  statute 
is  applicable  to  and  enforceable  in  a  pairt  of  the  state  only,  it  is 
a  local  or  special  law:  Maxwell  v.  Tillamoolc  County,  20  Or.  495 
{26  Pac.  803):  Ellw  v.  Fraaier,  38  Or.  462  (63  Pac.  642: 
53  L.  R.  A.  454)  ;  Baker  County  v.  Benson,  40  Or.  207  (66  Pac. 
815).  Prior  to  June  4,  1906,  when  the  amendment  referred 
to  was  adopted,  the  legal  voters  of  a  corporation  of  the  kind  last 
mentioned  could  exercise  no  legislative  functions  and  the  local 
and  special  laws  operative  in  the  district  embraced  in  its  terri- 
tory were  enacted  by  the  legislative  assembly.  As  some  of  these 
organized  districts  were  in  existence  when  the  amendment  was 
adopted,  we  believe  a  fair  construction  of  the  words  "local"  and 
"special,"  as  used  by  the  framers  of  this  clause  of  the  organic 
law,  limit  their  application  to  such  municipal  corporations  as 
are  described  in  the  case  of  Cook  v.  Port  of  Portland.  20  Or.  580 
(13  L.  R.  A.  533:  27  Pac.  263). 

5.  ScK'tion  2  of  Article  XI  of  the  fundamental  law  of  the 
state  originally  contained  the  following  clause: 

"Corporations  may  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  laws,  except  for  municipal  purjK)ses." 

This  provision  was  amended  June  4,  1906,  so  as  to  read  as 
follows : 

"Corporations  may  be  formed  under  general  laws,  but  shall 
not  l)e  created  by  the  legislative  assembly  by  special  laws.  The 
legislative  assembly  shall  not  enact,  amend  or  repeal  any  charter 
or  act  of  incor|)oration  for  any  municipality,  city  or  town.  The 
legal  voters  of  every  city  and  town  are  hereby  granted  power  to 
enact  and  anien(\  their  municipal  charter,  subject  to  the  Con- 
stitution and  criminal  laws  of  the  State  of  Oregon.*' 

It  will  thus  be  seen  that  this  change  in  the  organic  law  de- 
prives the  legislative  assembly  of  all  authority  to  enact,  amend 
or  rei)eal  any  charter  of  a  city  or  town,  the  legal  voters  of  which 
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reserve  to  themselves  the  exercise  of  all  such  power,  except  the 
right  of  repeal. 

().  The  amendment  last  referred  to  having  been  adopted  at 
the  same  time  as  the  section  first  hereinbefore  quoted,  the  parts 
of  their  provisions  that  relate  to  the  same  subject-matter  ought 
to  be  construed  together,  and,  so  considering  them,  we  believe 
it  was  the  intention  of  the  framers  of  Section  la  of  Article  IV 
of  the  constitution,  and  also  of  the  people  who  ratified  it,  to 
vest  an  incorporated  city  or  town  with  authority  to  provide 
the  manner  of  exercising  the  initiative  and  referendum  powers 
as  to  amendments  of  a  charter,  which  change  is  reasonably  within 
the  generic  term  of  "municipal  legislation."  It  is  true  that 
cities  were  originally  incorporated  by  special  laws,  but,  as  other 
municipal  corporations  were  created  in  the  same  manner,  and 
were  in  existence  when  the  organic  law  was  amended,  we  do  not 
think  the  terms  "local"  and  "special,"  as  used  in  Section  l<z 
of  Article  lY  of  the  constitution  to  qualify  the  word  "legisla- 
tion," limit  the  authority  of  a  city  or  town  to  prescribing  the 
manner  of  exercis?ing  the  initiative  and  i-eferendum  powers  ub 
to  the  enactment  or  repeal  of  ordinances  only;  for,  if  such  re- 
striction had  been  intended,  it  would  not  have  been  difficult  so 
to  have  framed  the  amendment.  The  legislative  assembly  of 
this  state  on  February  25,  1907,  passed  an  act  prescribing  the 
manner  of  invoking  the  initiative  and  referendum  powers  by  the 
legal  voters  of  an  incorporated  city  or  town,  Section  10  of 
which  makes  the  statute  effective  only  when  the  municipality 
has  not  made  and  does  not  make  any  conflicting  provisions: 
Gen.  Laws  1907,  p.  398.  It  would  thus  appear  that  a  majority 
of  the  memliers  of  the  legislative  assembly  evidently  thought  an 
incorporated  city  or  town  could  provide  for  the  manner  of  ex- 
ercising the  powers  reserved  to  the  legal  voters  of  a  municipal- 
ity; and,  though  such  determination  is  not  binding  upon  a 
court,  it  is  at  least  a  jiersuasive  argument  and  tends  to  confirm 
the  conclusion  we  have  reached. 

Believing  that  the  Common  Council  of  Astoria  were  empow- 
ered to  provide  by  ordinance  for  the  manner  of  amending  the 
city  charter,  it  follows  that  the  decree  sliould  be  affirmed,  and 
it  is  so  ordered.  Affirmed. 
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Argued  6  February,  decided  19  March.  1907. 
BBN8HAW  r.  UiKB  OOUNTr  COUBT. 

89   Pac.   147. 

Municipal   Corporations — ErFBcr    of    Local    Option    on    Power    to 
Regulate  Sales  of  Intoxicating  Liquors — Implied  Ambnduknt. 

1.  The  ^neral  local  option  law  enacted  by  popular  vote  In  1904  did 
not  impliedly  amend  the  existing:  charters  of  any  cities,  and  charters 
remained  unaffected  until  local  option  was  put  into  force  in  the  commu- 
nities in  which  they  were  situated  by  county  courts  pursuant  to  the  results 
of  elections. 

Amendment — ^Effect  of  Re-enacting  Former  Statute. 

2.  A  re-enactment  of  a  former  statute  is  considered  as  a  continuation 
of  the  langruage  so  repeated  and  not  a  new  enactment  as  of  that  date,  and 
the  same  rule  applies  to  the  use  of  terms  synonymous  with  those  In  the 
prior  statute. 

In  the  statute  of  1905,  reincorporatincr  the  City  of  Eugene  and  repeal- 
ing all  acts  and  parts  of  acts  in  conflict  therewith,  the  amendment  em- 
powering the  common  council  to  license,  tax,  regulate  or  prohibit  bar- 
rooms, drinking  shops  •  •  and  places  where  spirituous,  malt,  vinous  or 
Intoxicating  liquors  are  sold  (Sp.  Laws,  1905,  pp.  243.  250.  I  48.  subd.  18), 
did  not  amend  the  old  charter  respecting  the  power  to  prohibit,  the  word 
"Intoxicating"  used  in  the  new  charter  being  a  synonym  of  the  kinds  of 
liquor  specified  In  the  old  charter. 

From  Ijane:  Lawrence  T.  Harris,  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  is  a  suit  by  William  Renshaw  and  his  partner  against 
G.  R.  Chrisman,  as  county  judge  of  Lane  County,  and  the  other 
members  of  the  county  court  thereof,  to  restrain  them  from 
making  an  order  prohibiting  the  sale  of  intoxicating  liquors  in 
the  City  of  Eugene,  and  also  to  have  the  election  held  in  the 
county,  to  determine  whether  or  not  such  sales  should  be  prohib- 
ited therein,  declared  invalid  so  far  as  the  votes  cast  affect  the 
city.  The  complaint  states  that  the  plaintiffs  are  engaged  in 
selling  alcoholic  liquors  at  retail  in  Eugene,  and  in  April,  1906, 
by  virtue  of  an  ordinance  which  was  in  force  pursuant  to  a  char- 
ter granted  February  18,  1905,  they  secured  from  the  city  a 
license  to  conduct  their  business  therein  for  the  term  of  one 
year,  paying  therefor  the  sum  of  $500;  that,  relying  upon  the 
faith  of  the  authority  conferred,  they  expended  in  furnishing  a 
building,  and  in  procuring  a  stock  of  liquors,  more  than  $3,000; 
that  a  purported  petition  having  been  presented  to  the  defend- 
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ants,  they  made  a  pretended  order  that  an  election  should  be 
held  June  4,  190C,  to  determine  whether  or  not  the  sale  of  in- 
toxicating liquors  should  be  prohibited  in  the  entire  county, 
including  the  limits  of  the  city;  that,  the  election  having  been 
held,  the  ballots  cast  thereat  were  canvassed,  and  an  abstract 
thereof  made,  which  purports  to  show  that  there  were  polled 
8,276  votes  in  favor  of  prohibition  and  2,048  against  the  meas- 
ure; and  that  the  defendants,  as  the  County  Court  of  Lane 
County,  threaten  and  will,  unless  restrained,  make  an  order  de- 
claring the  pretended  result  of  the  election  and  prohibiting  the 
sale  of  intoxicating  liquors  in  the  entire  county,  to  plaintiffs' 
irreparable  injury.  A  demurrer  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  warrant  equitable  inter- 
vention, having  been  sustained,  the  suit  was  dismissed,  and  the 
plaintiffs  appeal.  Affikmed. 

For  appellants  there  was  a  brief  over  the  names  of  Woodcock 
tC-  Potter  and  Thompson  &  Hardy,  with  oral  arguments  by  Mr, 
Absalom   Cornelius  Woodcock  and  Mr,  Charles  Albert  Hardy. 

For  respondents  there  was  a  brief  over  the  names  of  George 
M.  Brown,  District  Attorney,  and  John  Monroe  Williams,  with 
an  oral  argument  by  Mr,  Williams, 

Mil.  Justice  Mooue  delivered  the  opinion  of  the  court. 

The  transcript  shows  that  the  charter  of  the  City  of  Eugene, 
passed  in  February,  1893,  empowered  the  common  council  as 
follows : 

"To  license,  tax,  regulate  or  prohibit  barrooms,  drinking  shops, 
tippling  houses,  billiard  rooms,  dancehouses,  and  all  places  where 
spirituous,  malt  or  vinous  liquors  are  sold" :  I^ws  1893,  pp.  564, 
574,  §  48,  subd.  18. 

A  local  option  law,  initiated  by  petitions,  pursuant  to  an 
amendment  of  the  constitution  (1  B.  &  C.  Comp.  p.  72),  was  en- 
acted by  vote  of  the  citizens  of  the  state  at  an  election  held  June 
6,  1904.  Laws  1905.  pp.  41,  50.  This  act  prescribes  the  man- 
ner of  prohibiting  the  sales  of  intoxicating  liquors  in  any  county 
or  part  thereof,  including  an  incorporated  town  or  city,  by  a 
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majority  vote  of  the  qualified  electors  in  favor  of  the  measure. 
An  act  was  passed  by  the  legislative  assembly  in  February,  1905, 
reincorporating  the  City  of  Eugene,  and  repealing  all  acts  and 
parts  of  actfi  in  conflict  therewith :  Sp.  I>aw8  1905,  pp.  2-i3,  279. 
The  new  cliarter  was  adopted  to  enable  the  city  to  acquire  a 
system  of  waterworks,  to  secure  a  plant  for  manufacturing  gas 
or  generating  electricity  for  illumination,  and  to  sell  municipal 
bonds  to  raise  money  therefor.  The  amendment  empowered  flie 
common  council,  inter  alUi,  as  follows: 

**To  license,  tax,  regulate  or  prohibit  barrooms,  drinking  shops, 
tippling  houses,  billiard  rooms,  dancehouses  and  all  places  where 
spirituous,  malt,  vinous  or  intoxicating  liquors  are  sold":  Sp. 
Ijaws  1905,  pp.  243,  252,  §  48,  subd.  18. 

1.  It  is  contended  by  plaintiffs'  counsel  that  the  passage  of 
the  local  option  law  referred  to  so  amended  the  old  charter  of 
Eugene  as  to  take  from  the  common  council  the  power  to  pro- 
hibit the  sale  of  intoxicating  liquors,  and  vested  the  authority  in 
the  electors  of  the  county  or  in  the  voters  who  resided  in  a  part 
tliereof,  which  might  include  the  limits  of  the  city;  that  when 
the  new  charter  was  passed  in  February,  1905,  restoring  to  the 
council  the  power  of  which  they  had  been  divested  in  the  man- 
ner indicated,  the  enactment  was  the  latest  expression  of  the 
legislative  will,  and  necessarily  repealed  the  local  option  law,  so 
far  as  it  had  been  applicable  to  Eugene,  thereby  depriving  the 
electors  of  authority  to  prohibit  the  sale  of  intoxicating  liquors 
within  the  city;  and,  this  being  so,  the  vote  in  favor  of  prohibi- 
tion as  cast  in  the  entire  county,  improperly  including  Eugene, 
was  ineffectual  for  that  purpose  within  the  limits  of  the  city, 
and  for  these  reasons  errors  were  committed  in  dismissing  the 
suit,  and  in  not  granting  the  injunction  invoked. 

An  examination  of  the  local  option  law  convinces  us  that, 
though  the  enactment  is  general,  and  became  operative  in  the 
entire  state  at  the  time  of  its  passage,  it  did  not  effect  any  ma- 
terial change  in  the  existing  municipal  charters  which  author- 
ized the  licensing  or  permitted  the  prohibition  of  the  sale  of 
intoxicating  liquors  in  an  incorporated  town  or  city,  until  its 
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provisions  were  made  specially  applicable  to  a  particular  locality 
by  a  majority  vote  of  the  electors  thereof  in  favor  of  prohibition. 
The  law  thus  enacted  by  the  people  should  be  read  in  connec- 
tion with  the  charters  mentioned,  and  is,  in  effect,  a  declaration 
that  an  exercise  of  the  powers  granted  by  the  legislative  assembly 
to  incorporated  towns  and  cities,  as  evidenced  by  municipal 
charters,  to  issue  or  to  deny  licenses  for  the  sale  of  intoxicating 
liquors,  might  be  continued  until  changed  in  the  manner  pre- 
scribed. The  law  adverted  to  practically  ingrafted  upon  the 
charter  of  every  city  or  incorporated  town  in  the  state  an  amend- 
ment limiting  the  powers  granted,  as  indicated  by  the  quoted 
words  following:  The  common  council  (or  other  legislative 
body)  shall  have  power,  within  the  municipal  limits,  "until  de- 
prived thereof  in  the  manner  prescril)ed  in  the  local  option  law, 
enacted  by  the  people  June  6,  1904/'  to  license,  tax,  regulate  or 
prohibit,  etc.:  Sandys  \.  Williams.  46  Or.  327  (80  Tac.  642); 
Fonts  V.  Hood  Biver,  46  Or.  492  (81  Pac.  370:  1  L.  R.  A., 
N.  S.,  483) ;  Baxter  v.  State,  49  Or.  356  (88  Pac.  677).  Such 
being  the  effect  of  the  local  option  law,  it  did  not  take  from  the 
common  council  of  Eugene  the  power  which  they  acquired  under 
the  charter,  until  they  were  deprived  thereof  by  a  majority  vote 
in  favor  of  prohibition  by  the  electors  of  Lane  County,  which 
territory  included  the  limits  of  the  city. 

2.  Nor  do  we  think  the  act  of  Febniary,  1905,  amended  the 
old  charter  in  respect  to  the  power  mentioned,  for  an  examina- 
tion of  the  clauses  hereinbefore  set  out  will  show  that  they  are 
identical,  except  that  in  the  new  charter  the  word  "intoxicat- 
ing" is  inserted.  The  beverages  mentioned  in  the  old  charter  are 
"spirituous,  malt  or  vinous,"  and  as  the  qualifying  word  "in- 
toxicating," used  in  the  new  charter,  fs  a  synonym  of  the  kinds 
of  liquor  specified  in  the  old,  no  material  change  was  made  in 
or  force  added  to  that  clause  by  the  alleged  amendment.  The 
new  charter,  so  far  as  it  related  to  the  grant  of  power  to  license 
or  to  prohibit  the  sale  of  intoxicating  liquors,  was  not  a  new 
statement  of  the  authority  conferred,  but  a  repetition  of  the 
earlier  enactment ;  and,  this  being  so,  no  change  was  made  in 
40  Ob, —  W 
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the  original  clause  relating  to  the  power  to  prohibit:  Allison  v. 
Haiton,  46  Or.  370  (80  Pac.  101). 

No  error  having  been  coniuiitted   as  alleged,  the  decree  is 
affirmed.  Affirmed. 


Arsrued  9  April,  decided  28  May,   1907. 

MacDONAU)  r.  LANE. 

90  Pac.   181. 

Limits  of-  Powbr  of  City — Creation  op  Officb. 

1.  A  municipal  charter  Is  a  srant  of  power  and  the  municipality  has 
only  those  powers  expressly  or  Incidentally  conferred,  and  therefore  can- 
not create  an  office  not  provided  for  by  the  granting  Instrument. 

Municipalities — Right  op  Council  to  Create  and  Fill  Position  of 
Janitor  of  Municipal  Court — Civil  Service. 

2.  The  position  of  janitor,  bailiff  and  assistant  clerk  of  "the  municipal 
court  created  by  ordinance  is  not  an  office  and  its  incumbent  is  not  an 
officer  within  the  meaning  of  Section  306  of  the  Portland  charter  of  1903, 
but  is  a  place  in  the  subordinate  administrative  service  of  the  city,  and 
Its  Incumbent  must   attain   it  through  the  regrulations  of  the  civil  service. 

Power  of  Mayor  to  Appoint  Employees. 

3.  Under  Section  155,  Portland  charter  of  1903,  providing  that  the 
mayor  shall  appoint  all  officers  of  the  city  whose  election  or  appointment 
Is  not  expressly  provided  for  by  law  or  In  the  charter,  he  cannot  appoint 
mere  employees,  as  their  positions  are  under  the  civil  service,  nor  any 
officers  except  those  whose  appointment  shall  not  be  otherwise  provideO 
for  when  the  appointment  shall  be  made. 

Right  to  Salary  From  City. 

4.  Under  Sections  309,  314  and  319.  Portland  charter  of  1903,  one 
claiming  a  salary  from  the  city  must  show  either  that  h*»  was  appoint' d 
under  the  civil  service  rules  or  that  the  place  he  is  occupying  has  not  been 
classified  under  the  civil  service  rules,  and  he  is  occupying  it  temporarily 
by  appointment,  or  that  he  was  appointed  under  an  emergency. 

From  Multnomah :  Calvik  V.  Gantenbeik.  Judge. 

Statement  by  Mk.  Justice  Eakin. 

Judgment  was  rendered  upon  a  demurrer  to  the  writ  of  man- 
damus, and  defendant  appeals.  A  writ  of  mandamus  was  issued 
to  the  defendant,  Harry  Lane,  as  Mayor  of  the  City  of  Portland, 
reciting  that  Ordinance  Xo.  15,:)28  was  on  May  2,  1906,  duly 
enacted  by  the  common  council  of  that  city  and  in  force  and 
effect,  in  the  following  language,  viz. : 
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"An  ordinance  providing  for  the  appointment  of  a  bailiff  and 
janitor  of  the  municipal  court. 

The  City  of  Portland  does  ordain  as  follows: 

Section  1.  That  there  shall  be  appointed  by  the  council  a 
person  who  shall  have  the  general  supervision  of  the  municipal 
court  room  as  a  janitor,  and  shall  also  attend  the  said  court  and 
act  as  bailiff  thereof  at  each  of  its  sessions^  and  shall  also  act 
as  assistant  clerk  of  said  court,  and  be  subject  to  the  orders  of 
the  court. 

Sec.  2.  'l^at  the  salary  of  said  person  shall  be  $80  per  month. 

Sec.  3.  That  James  MacDonald  is  hereby  appointed  to  said 
office  during  the  pleasure  of  the  council. 

Passed  the  council  April  11,  1906.'' 

.  The  writ  then  recites  that  thereafter,  on  May  3,  1906,  the  said 
Jas.  MacDonald  entered  upon  his  duties,  as  specified  in  said 
oi:dinance,  and  has  ever  since  continued  to  fulfill  and  perform 
all  and  several  the  acts  and  things  required  by  such  ordinance, 
and  that  thereafter,  on  June  18,  1906,  his  salary  for  the  month 
of  May,  $74.67,  was  duly  certified  by  the  city  auditor,  and  a 
warrant  issued  by  said  auditor  upon  the  city  treasurer  therefor 
and  duly  presented  to  the  defendant,  as  mayor,  for  his  signature, 
but  he  refused  to  sign  it,  and  is  required  by  the  writ  to  sign 
the  same,  or  show  cause  why  he  has  not  done  so ;  and  upon  the 
overruling  of  the  demurrer  the  defendant  declined  to  plead  fur- 
ther, and  judgment  was  entered  requiring  him  as  mayor  to  sign 
the  said  warrant.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Thomas  C. 
Greene  and  Richard  W.  Montague,  with  an  oral  argument  by 
Mr.  Montagus. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  John  Francis  Logan. 

Opinion  by  Mr.  Justick  Eakin. 

The  only  question  raised  by  the  appeal  is  the  authority  of 
the  city  council  to  appoint  plaintiff  to  the  place  created  by  the 
ordinance,  defendant  claiming  that  by  the  terms  of  Section  306 
of  the  charter  the  appointment  must  bo  made  under  the  civil 
service  rules  of  the  charter  and  not  by  the  arbitrary  appointment 
of  the  council.    That  section  is  in  the  following  language: 
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'*Sec.  306.  AH,  appointments  to  and  promotions  in  the  subor- 
dinate administrative  service  of  the  city  shall  be  made  solely  ac- 
cording to  fitness,  which  shall  be  ascertained  by  open  competitive 
examination,  and  merit  and  fidelity  in  service,  as  provided  for 
in  this  article,  'i'he  provisions  of  this  article  shall  apply  to  the 
incumbents  of  all  offices,  places  and  employments  in  the  public 
service  of  the.  city,  except  the  following:  All  officers  chosen  by 
popular  election  or  by  appointment  by  the  council,  the  members 
of  all  boards  and  commissions,  the  judges  and  clerks  of  election, 
the  deputies  of  the  city  attorney,  the  chief  deputy  of  the  city 
treasurer,  the  city  engineer,  the  chief  of  police  department,  the 
superintendent  and  the  chief  engineer  of  the  water  department, 
and  the  secretary  of  the  civil  service  commission,  the  mayor's 
secretary,  the  members  of  the  health  department,  and  the 
librarian/^ 

1.  Plaintiff  claims  that  this  appointment  is  saved  to  the  coun- 
cil in  the  exception  of  "officers  chosen  *  *  by  appointment  by 
the  council."  If  this  were  an  office  which  the  council  had  au- 
thority to  create  l)y  the  ordinance,  then,  possibly,  it  might  come 
within  such  exception,  but  the  city  council  has  no  power  to 
create  an  office  not  provided  for  in  the  charter.  The  charter  is 
a  grant  of  power,  and  the  municipality  possesses  only  those 
properties  which  the  charter  confers  upon  it,  either  expressly  or 
as  incidental  to  the  execution  of  its  powers :  City  of  CorraUis  v. 
CarWe,  10  Or.  139  (45  Am.  Bep.  134) ;  Beers  v.  Dalles  City 
in  Or.  334  (18  Pac.  835). 

2.  The  ordinance  makes  provision  for  a  place  or  employment 
for  clerical  and  other  aid  in  connection  with  the  municipal  court, 
which  it  has  authority  to  do,  hut  the  ])lace  is  not  an  office,  and 
the  appointment  of  a  person  to  such  place  is  not  within  the  ex- 
ception of  Section  306.  This  section  is  definite  as  to  the  offices 
and  employments  that  shall  be  subject  to  the  civil  service,  viz., 
"all  offices,  places  and  employments  in  the  public  service  of  the 
city,"  except  certain  offices  and  employments  es])ecially  named, 
and  the  only  exception  in  favor  of  appointments  by  the  council 
is  of  "Officers  chosen  *  *  by  appointment  of  the  council."  The 
charter  is  very  complete  in  making  provision  for  the  adminis- 
tration of  the  affairs  of  the  city  government.  It  is  divided  into 
13  or  14  departments,  and  in  each  case  names  the  appointing 
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power  for  the  subordinate  service,  and  the  council  cannot  usurp 
that  power  and  make  the  appointments.  But  the  employment 
created  by  this  ordinance  is  not  provided  for  by  the  charter.  It 
must  be  authorized  by  the  council  l)efore  such  an  appointment 
can  be  made,  and,  if  it  is  one  within  any  of  the  executive  de- 
partments of  the  city  government,  as  established  by  the  charter, 
in  which  the  appointing  power  is  already  provided,  then  the 
council  cannot  exercise  it;  but,  if  such  appointment  is  not 
within  the  purview  of  such  provisions,  the  council  may  provide 
for  it. 

'^.  This  does  no  violence  to  Section  155  of  the  charter,  which 
provides : 

''The  mayor  shall  appoint  all  ofl&cers  of  the  city  whose  election 
or  appointment  is  not  otherwise  expressly  provided  for  in  this 
charter,  or  by  law.^' 

This  section  is  not  intended  to  place  all  appointing  power  in 
the  mayor,  but  to  cover  cases  of  officers  not  otherwise  provided 
for,  and  its  language  does  not  have  exclusive  reference  to  con* 
ditions  at  the  date  of  the  charter,  but  will  include  subsequent 
amendments  of  it,  or  subsequent  laws  applicable  thereto.  In 
other  words,  the  section  refers  to  conditions  as  they  may  exist 
at  the  time  of  the  appointment.  Further,  this  section  authorizes 
the  mayor  to  appoint  "all  ofticei^,''  and  does  not  include  em- 
ployees that  are  not  officers.  But,  when  the  place  is  created  and 
is  one  within  the  "subordinate  administrative  service''  made 
subject  to  the  civil  service  law,  as  provided  by  Section  306,  then 
It  falls  within  its  scope  and  policy.  In  People  ex  rel.  v.  Roberts, 
148  N".  Y.  3G0  (42  X.  E.  1082 :  31  L.  R.  A.  399),  it  is  held  that 
the  civil  service  law  "constitutes  a  ^^eneral  system  in  terms  ap- 
plicable to  the  whole  service.  It  is  not  limited  to  any  particular 
department,  but  is  broad  enough  to  embrace  all.  Statutes  of 
this  character,  framed  in  general  terms,  apply  to  new  cases  as 
they  arise  from  time  to  time  that  fall  within  their  general  scope 
and  policy.  Since  the  enactment  of  the  civil  service  laws,  new 
offices  have  been  created,  to  which  the  power  to  appoint  sub- 
ordinates attached,  but  it  cannot  be  douCted  that  this  power. 
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when  given,  came  within  the  operation  of  all  general  regulations 
on  the  subject."  And  the  employment  provided  for  by  this 
ordinance  is  within  the  subordinate  administrative  service  men- 
tioned in  Section  306  and  subject  to  the  civil  service  regulations. 
4.  Although  the  council  may  determine  the  appointing  power, 
the  appointment  must  be  made  under  the  civil  service  law,  as 
jH'ovided  in  Article  9,  c.  4,  of  the  charter.  The  provisions  of 
the  charter  relating  to  this  matter  are: 

**Sec.  309.  The  commission  shall  classify,  with  reference  to 
the  examinations  hereinafter  provided  for,  all  the  offices,  places 
and  employments  in  the  public  service  of  the  city  to  which  the 
provisions  of  this  article  are  applicable.  Such  claseification  shall 
l)e  based  upon  the  respective  functions  of  said  offices,  places  and 
employments,  and  the  compensation  attached  thereto,  and  shall 
be  arranged  so  as  to  permit  the  grading  of  offices,  places  and 
employments  of  like  character  in  groui)s  and  subdivisions.  The 
offices,  places  and  employments  so  classified  shall  constitute  the 
classified  civil  service  of  the  city;  and  after  the  taking  effect  of 
this  charter,  no  appointment  or  promotion  to  any  such  office, 
place  or  position  shall  be  made,  except  in  the  manner  provided 
in  this  article." 

*\Sec.  314.  In  the  al)sence  and  pending  the  preparation  of  an 
appropriate  eligible  list  from  which  appointments  can  be  made, 
r)r,  in  extraordinary  emergencies,  to  prevent  delay  or  injury  to 
the  pul)iic  business,  any  office,  place  or  employment  in  the  classi- 
fied civil  service  may  be  filled  temporarily  by  the  appointing 
authority,  but  not  for  a  longer  period  than  thirty  days." 

*SSec.  319.  No  officer  or  employee  of  the  city  shall  draw,  sign, 
countersign  or  issue  any  warrant  or  order  for  the  payment  of, 
or  pay  any  salary  or  compensation  to,  any  person  in  the  classified 
civil  service  who  is  not  certified  by  the  commission  to  the  auditor 
as  having  been  appointed  or  employed  in  pursuance  of  this 
article,  and  of  the  regulations  in  force  thereunder." 

Thus  it  appears  from  Section  309  that  Section  306  can  only 
be  made  operative  as  to  such  subordinate  offices,  places  and  em- 
ployments of  the  city  as  have  been  classified  by  the  civil  service 
commission  constituting  the  "classified  civil  service,"  and  pro- 
vision has  been  made  for  the  examination  of  applicants  there- 
under. Under  the  quotation  from  Section  319  above,  one  wlio 
seeks  the  auditing  and  payment  of  his  claim  for  compensation 
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for  service  rendered  in  an  employment  included  in  the  classified 
civil  service  must  be  certified  by  the  commission  to  the  auditor 
as  having  been  appointed  in  pursuance  of  such  civil  service  law, 
and  by  the  terms  of  that  provision  neither  the  mayor  nor  any 
other  officer  of  the  city  can  issue  or  sign  a  warrant  for  payment 
of  comj)ensation  to  any  one  in  the  classified  civil  service  without 
being  so  certified.  In  People  ex  rel.y.  Roberts,  148  N.  Y.  360 
(31  L.  K.  A.  399:  42  N.  E.  1082),  the  relator  was  appointed 
to  a  clerkship  which  was  included  in  the  classification  of  offices 
and  employments  under  a  civil  service  law  similar  in  that  par- 
ticular to  this  charter,  but  not  from  the  list  of  eligible  candi- 
dates upon  the  civil  service  register.  He  brought  mandamus 
to  require  the  comptroller  to  audit  his  claim  for  salary.  The 
question  of  his  right  to  the  office  was  raised,  and  it  was  held 
that,  when  it  appears  that  the  position  has  been  classified  by  the 
commission  in  pursuance  of  the  civil  service  act.  he  is  not  enti- 
tled to  mandamus  against  the  comptroller  in  the  absence  of  a 
certificate  from  the  commission  that  he  has  been  duly  appointed 
under  the  civil  service  act.  The  employment  provided  for  by 
this  ordinance,  although  not  included  in  the  charter,  is  in  the 
subordinate  administrative  service,  and  comes  within  the  opera- 
tion of  all  general  regulations  of  the  civil  service  law,  and  the 
appointment  to  such  place  must  be  made  thereunder.  To  entitle 
plaintiff  to  a  warrant  fof  his  salary,  the  burden  is  on  him  to 
show  that  he  was  appointed  pursuant  to  the  civil  service  re- 
quirements, or  that  the  place  had  not  been  classified  by  the 
commission  under  Section  309,  and  that  his  appointment  was 
made  under  the  emergency  of  Section  314,  but,  in  the  absence 
of  such  a  showing,  the  mayor  cannot  be  deemed  in  default  for 
refusing  to  sign  his  warrant.  Therefore  the  alternative  writ  is 
insufficient  to  entitle  him  to  the  relief  sought,  and  the  demurrer 
should  have  been  sustained. 

The  judgment  is  reversed  and  remanded  to  the  lower  court 
with  directions  to  sustain  the  demurrer,  and  for  such  further 
proceedings  as  may  be  deemed  proper  not  inconsistent  with  this 
opi  nion .  R  e  versed. 
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Decided  11  June,  rehearing  denied  81   Deoemljer,  1907. 
McLEOD  f .  DE8PAIN. 
90  Pac  492,   92  Pac.   1088. 

Bills  and  Notes — Effbct  of  Signing  as  "Trustkb.- 

1.  The  personal  liability  of  the  signer  of  a  promissory  note  is  not 
affected  by  the  addition  of  the  word  "trustee,"  after  his  name. 

Notes — Trustee — Circumstances   as   Notice. 

2.  A  person  who  learns  of  unusual  circumstances  connected  with  a 
transaction  In  which  he  is  about  to  become  interested,  or  of  such  facts 
as  would  put  a  person  of  ordinary  prudence  upon  Inquiry,  as,  that  a  note 
is  payable  to  the  payee,  "trustee,"  or  that  a  title  is  held  by  a  person 
"trustee,"  is  bound  thereby  to  a  knowledge  of  what  could  have  been 
discovered  by  investigation.  • 

Effect  of  Word  "Trustee"  in  Writing. 

3.  The  appearance  of  the  word  "trustee,"  added  to  a  payee's  name 
in  a  note,  or  to  a  grantee's  name  in  a  deed  or  mortgage,  or  in  connection 
with  the  name  of  a  party  to  a  written  instrument,  is  sufficient  to  put 
persons  dealing  with  such  trustee  upon  inquiry,  and,  in  the  absence  of 
Inquiry,  they  will  be  presumed  to  have  known  what  they  might  have 
discovered. 

A  landowher  being  heavily  indebted  at  a  high  rate  of  interest,  solicited 
a  broker  to  procure  the  money  on  more  advantageous  terms,  which  lie 
did  by  interesting  several  friends  In  varying  amounts.  The  debtor  then 
executed  to  the  broker,  "trustee"  notes  for  the  respective  friends,  and  the 
notes  were  indorsed  and  guaranteed  by  the  broker,  "trustee."  The 
original  note  and  mortgage  were  assigrned  to  the  broker,  "trustee,"  it  being 
considered  as  the  security  for  the  series  of  notes  made  for  the  new 
lenders.  Held,  that  the  friends  were  put  upon  inquiry  us  to  the  con- 
ditions of  the  transaction,  and  were  bound  to  know  all  that  they  might 
have  dl.scovered  about  the  payments  of  the  borrower  and  what  was  being 
done  with  the  money,  since  the  appearance  of  the  word  "trustee"  implitd 
that  the  broker  was  not  acting  for  himself. 

AOENCT — Limitation  of  Right  of  Ratification. 

4.  The  right  of  a  principal  to  ratify  unauthorized  acts  of  h's  agent 
is  subject  to  the  limitation  that  he  must  ratify  the  act  entirely  or  dis- 
affirm it — he  cannot  accept  the  benefits  and  repudiate  the  obligation?. 

Where  an  agent  held  possession  of  the  security  for  a  series  of  notes 
owned  by  different  persons,  and  received  for  them  both  interest  and 
partial  payments,  they  cannot  retH>gnize  his  authority  for  the  purpose 
of  such  collections  as  they  receive^d  and  deny  it  as  to  other  payments 
which  he  retained  and  converted. 

Aobncy — Ditty  to  Trace  Application  of   Payment. 

5.  One  who  pays  his  obligation  to  an  agent  of  the  payee  having  the 
evidence  of  tiie  debt  in  his  possession  is  not  under  obligat'on  to  see  that 
the  payment  reaches  the  creditor,  though  that  may  not  be  the  ca.«»e  whero 
the  payment  is  made  to  the  payee  after  he  has  sold  and  delivered  th^ 
obligation  and  does  not  produce  it  when  payment  is  tendered:  Bamberger 
v.   Geiser.  24  Or.  .S07.  d'stinguished. 

Agency — Termination  of  by  Insolvency. 

6.  An  agency  may  be  presumed  to  continue  until  it  is  shown  to  have 
been  terminated,  hut  it  will  cease  without  any  definite  act  of  the  prin- 
cipal upon  the  general  knowledge  of  his  insolvency. 
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AOENCT — Case  Under  Consideration. 

7.  Defendants,  who  had  had  a  debt  of  $28,000  evidenced  by  a  note 
secured  by  mortgasres,  applied  to  W.  to  furnish  money  to  pay  the  Indebt- 
edness and  take  an  assignment  of  the  note  and  mortgages.  W.  secured 
the  money  from  plaintiff  and  others,  and  assigned  to  them  notes  made 
by  the  defendant  find  payable  to  him  as  trustee  and  secured  by  the 
original  note  and  mortgages.  He  held  the  original  notes  and  security  and 
all  the  other  notes  except  those  of  plaintiff  and  S.  He  received  payments 
sufficient  to  pay  all  the  notes,  but  did  not  credit  them  on  the  notes  of 
plaintiff  and  S.,  or  pay  the  money  to  them.  He  continued  under  the 
trust  without  his  right  being  questioned  until  he  became  insolvent.  Held, 
that  W.  was  the  agent  of  plaintiff  and  S.,  with  full  authority  to  collect 
the  sums  represented  by  the  notes,  and  so  collected  the  money  which  was 
paid  to  him  in  trust  for  their  benefit  with  their  full  knowledge  and  assent, 
and  that,  sufficient  having  been  paid  to  him  In  that  capacity  to  cancel 
the  principal  and  Interest  of  all  the  notes  given,  they,  togi'ther  with  the 
mortgages,  should  be  canceled. 

£«viDENCE — Contemporaneousness   Not  Determined  by   Dates. 

8.  Papers  relating  to  a  stated  transaction  are  all  to  be  considered 
together,  and  the  dates  are  not  controlling. 

Validity  op  Guarantee  by  Aobnt  to  Principal. 

9.  An  agent  may  lawfully  gruarantee  to  his  principal  the  payment  of 
obligations  that  he  has  taken  in  the  course  of  his  agency  procerdlngs. 

Principal  and  Agent — Right  of  Ratification. 

10.  The  principal  must  adopt  or  reject  the  unauthorized  acts  of  his 
agent  as  an  entirety. 

Executed   Contracts — Statute  of   Frauds. 

11.  Agreements  either  oral,  or  partly  written,  are  binding  on  the 
pjirtles  and  not  subject  to  the  statute  of  frauds,  aft^r  lielng  executed. 

BOOKS   OF   TRUSTEE   AS   EVIDENCE. 

12.  The  books  of  account  kept  by  a  trustee  are  admissible  against  his 
principal  to  show  admissions  against  interest,  as,  the  amounts  of  monty 
received  for  the  benefit  of  his  principal,  and  also  to  ahow  disbursements 
made  within  the  scope  of  his  authority. 

TRUSTEE — Illustration  of  Improper  Disbursement. 

13.  An  agent  having  authority  to  collect  a  largp  note  arcfpted  a  farm 
for  a  stated  amount  and  entered  it  as  cash  In  his  agency  account,  after 
which  he  loaned  It  without  authority  to  the  debtors.  Held,  that  the 
debtors  are  entitled  to  credit  for  the  amount  paid,  the  question  of  its 
disbursement  being  entirely  between  the  agent  and  his  principal. 

From  rmatilla:  William  R.  Ellis.  Judge. 

Statement  by  Mr.  Commissioner  Ki"sq. 

This  is  a  suit  in  equity  by  J.  S.  McLeod  to  foreclose  three 
mortgages  executed  by  Xancy  E.  Dcspain,  Florence  L.  Berke- 
ley, Bernice  C.  Dickson,  Albert  M.  Despain,  Edith  Geraldine 
(Despain)  Berkeley,  together  with  Louise  B.  Despain,  Eleanor 
M.  Despain  and  Constance  A.  Despain,  minors,  by  their  guard- 
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iaii,  Nancy  E.  Despain,  who  with  Norborne  Berkeley,  H.  Dickson 
and  Chas.  C.  Berkeley,  constitute  the  appellants  herein.  These 
mortgages  were  given  to  J.  N.  Teal  to  secure  a  note  for  $28,000, 
dated  March  28,  1898,  payable  five  years  aftw  date,  with  in- 
terest at  the  rate  of  8  per  cent  per  annum,  and,  together  with 
the  note,  were  assigned  to  C.  B.  Wade,  trustee,  to  secure  certain 
other  notes  thereafter  executed  to  him  as  such  trustee,  one  of 
which  was  assigned  to  plaintiif,  McLeod,  and  one  to  Lina  H. 
Sturgis,  who  constitute  the  respondents  herein.  The  remainder 
of  the  notes  so  executed  were  indorsed  by  Wade  to  other  persons 
not  parties  to  this  suit.  Lina  H.  Sturgis  was  made  a  party 
defendant  and  answered,  asserting  her  claim  in  the  mortgage  to 
the  extent  of  her  interest  therein,  as  evidenced  by  her  note.  Wade 
was  made  a  nominal  party  defendant;  but  not  having  been  served 
with  summons,  made  no  appearance.  Various  other  persons,  not 
involved  here,  were  also  made  defendants  on  account  of  interests 
claimed  by  them  in  the  after-acquired  mortgaged  property. 
McLeod  demands  a  decree  foreclosing  the  mortgages  to  satisfy 
the  sum  of  $7,000,  with  unpaid  interest,  while  Sturgis  prays  a 
decree  of  foreclosure  for  an  alleged  impaid  balance  of  $1,157.45, 
with  interest.  Appellants,  by  their  answer,  allege  that  all  the 
notes  and  mortgages  were  paid  in  full  to  Wade  as  agent  and 
trustee  of  respondents,  and  ask  a  decree  dismissing  the  suit. 
together  with  affirmative  relief  to  the  effect  that  all  the  notes 
referred  to  be  declared  ])aid  and  the  mortgages  canceled  of 
record.  A  trial  was  had  before  the  court,  resulting  in  a  decree 
in  favor  of  the  respondents,  as  prayed  for,  from  which  decree 
this  appeal  is  taken.  Reversed. 

For  appellants  there  was  a  brief  with  oral  argimients  by  Mr, 
Charles  Harrison  Carter,  Mr,  ^yirt  Minor  and  Mr,  Thomas 
Griffin  Ilailey. 

For  respondent  McLeod  there  was  a  brief  over  the  name  of 
McConri  cf  Phelps,  with  an  oral  argument  by  Mr.  John  McCourt, 

For  respondent  Sturgis  there  was  a  brief  and  an  oral  argu- 
ment bv  Mr.  James  A.  Fee, 
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Opinion  by  Mu.  Commissioner  King. 

The  facts  leading  up  to  this  suit,  as  we  gather  them  from 
the  record,  are  substantially  as  follows:  In  March,  1898,  appel- 
lants borrowed  $28,000  from  J.  iST.  Teal,  of  Portland,  Oregon, 
executing  their  promissory  note  therefor,  payable  to  his  order 
five  years  after  its  date  at  the  Pendleton  Savings  Bank,  Pendle- 
ton, Oregon,  with  interest  at  the  rate  of  8  per  cent  per  annum. 
To  secure  the  payment  of  this  note,  three  mortgages  were  also 
executed  and  duly  recorded,  covering  certain  lands  in  Umatilla 
County,  Oregon.  In  June  of  the  same  year  appellants,  desiring 
to  reduce  the  rate  of  interest  and  in  order  to  sell  their  lands 
and  apply  the  proceeds  upon  the  indebtedness,  wanted  the  privi- 
lege of  paying  the  principal  and  interest  before  due,  and,  as  Teal 
would  not  accede  to  these  terms,  but  was  willing  to  receive  the 
full  amount  at  any  time,  they  made  application  for  a  loan  to 
C.  B.  Wade,  then  cashier  of  the  First  National  Bank,  of  Pen- 
dleton, Oregon.  Norborne  Berkeley  testified  that,  as  their  agent, 
lie  made  the  application,  and  that  the  first  time  he  spoke  to 
Wade  concerning  the  loan  he  answered:  "We  haven't  got  the 
money  now,  but  can  probably  let  you  have  it  later";  that  dur- 
ing the  same  week  he  renewed  the  request,  and  Wade  replied: 
"I  think  we  can  get  the  money  now,  and  will  let  you  have  it." 
After  talking  the  matter  over,  he  told  Wade  that,  if  he  would 
buy  the  Teal  note  and  hold  it  and  allow  them  to  pay  it  off  in 
such  sums  as  they  could,  it  would  suit  them  bettter  than  as  it 
was,  since  they  wanted  to  sell  certain  ranches  and  apply  the 
proceeds  on  their  obligation.  Wade  was  to  give  them  a  lower 
rate  of  interest,  and  for  his  services  in  the  transaction  would 
charge  $1,500,  all  of  which  was  agreed  to;  and  after  learning 
that  Wade  had  received  the  note  and  mortgages  from  Teal  ap- 
pellants executed  eight  promissory  notes,  made  payable  to  "C. 
B.  Wade,  trustee,"  dated  June  29,  1898,  with  interest  at  the  rate 
of  7  per  cent  per  annum,  payable  semiannually,  "on  or  before 
five  years  from  date."  The  notes  aggregated  $29,500,  as  fol- 
lows: Two  for  $7,000  each,  and  two  for  $2,500,  two  for  $1,500, 
one  for  $3,500,  and  one  for  $4,000.     One  of  the  $l,500-notes 
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represented  the  bonus  to  Wade.  All  the  signatures  of  the  new 
notes  were  procured  within  a  short  time  after  Wade  received 
the  Teal  note  and  mortgages  duly  assigned.  The  new  notes 
were  accordingly  turned  over  to  him,  and,  with  the  exception 
of  the  bonus  note,  were  duly  assigned  to  the  parties  advancing 
tlie  money. 

As  a  part  of  the  transaction,  appellants  and  Wade  entered 
into  an  agreement  concerning  the  payment  and  disbursement  of 
rents  to  be  received  on  the  property,  which  on  June  30,  1898, 
was  reduced  to  wTiting,  and,  omitting  the  signatures,  is  as 
follows : 

**Thi8  Agreement,  made  and  entered  into  this  30th  day  of 
June,  1898,  by  and  between  N.  E.  Despain,  Florence  L.  Berke- 
ley and  Norborne  Berkeley,  Jr.,  her  husband,  Bernice  Dickson, 
and  Haldane  Dickson,  her  husband,  Albert  M.  Despain,  Edith 
(i.  Despain,  and  N.  E.  Despain  as  guardian  of  the  persons  and 
estates  of  Louis  B.  Despain,  Eleanor  Despain  and  Constance  A. 
Despain,  minors,  parties  of  the  first  part,  and  C..B.  Wade,  trus- 
tee, party  of  the  second  part,  Witnesseth : 

That,  Whereas,  the  first  parties  have  borrowed  of  C.  B.  Wade, 
trustee,  party  of  the  second  part,  twenty-eight  thousand  dollars 
($28,000),  payable  on  or  before  five  years,  and  bearing  interest 
at  the  rate  of  seven  per  cent  per  annum,  said  loan  being  secured 
by  a  note  and  mortgage  for  $28,000,  which  note  is  secured  by  a 
real  estate  mortgage  on  certain  city  property  in  the  City  of 
Pemlloton,  and  farm  lands  in  ITmatilla  County,  Oregon,  same 
having  Ix^en  duly  executed  and  delivered  to  J.  N.  Teal,  of  Port- 
land, Oregon,  by  said  first  parties,  and  by  said  J.  N.  Teal  duly 
assigned  to  second  party  liereunto; 

There  fore,  in  Consideration  of  the  Premises,  and  for  the  fur- 
ther security  of  said  V.  B.  Wade,  trustee,  said  first  parties  hereto 
do  sell,  transfer,  set  over  and  assign  to  C.  B.  Wade,  trustee,  all 
the  rents  and  profits  of  the  property  in  the  City  of  Pendleton, 
(ieseril)ed  in  said  mortgage  from  said  first  parties  to  J.  N.  Teal, 
for  the  period  of  five  years,  unless  said  sum  of  twenty-eight 
thousand  dollars  ($28,000),  and  interest  thereon,  shall  have  lieen 
sooner  paid  to  said  second  party. 

First  Parties  do  Further  Agree  that  they  will,  without  ex- 
])ense  to  said  second  party,  collect  and  deposit  in  the  First  Na- 
tional Bank  of  Pendleton,  Oregon,  to  the  credit  of  the  second 
party,  the  rents  and  profits  of  mortgaged  property  within  limits 
of  the  City  of  Pendleton. 
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And  Said  Second  Party  Agrees  (1)  that  of  moneys  so  de- 
posited by  said  first  parties,  if  same  be  sufficient  therefor,  he 
will  pay  or  cause  to  be  paid  to  X.  E.  Despain,  the  sum  of  one 
hundred  fifty  dollars  ($150)  per  month;  (2)  that  he  will  pay 
interest  on  said  loan  semiannually;  (3)  that  he  will  pay  pre- 
miums on  such  fire  insurance  policies  as  may  be  procured,  sub- 
ject to  approval  of  second  party,  by  said  first  parties  on  property 
in  City  of  Pendleton  material  to  this  agreement;  and  (4)  that 
if,  after  such  payments  as  hereinbefore  set  forth  are  paid,  there 
remains  any  balance  of  such  rents  and  profits,  the  same  shall  be 
paid  on  principal  of  said  loan  of  twenty-eight  thousand  dollars 
($28,000) ;  provided,  however,  that  if  first  parties  shall  be  unable 
to  pay  taxes  assessed  against  said  property  the  party  of  first 
part  may  pay  such  taxes  from  such  balance,  if  any  there  be.'' 

It  appears  that  after  receiving  the  application  Wade  spoke 
to  McLeod,  Sturgis  and  others  concerning  it,  explaining  the 
time,  terms  and  conditions  desired,  and  suggested  that  they  ad- 
vance the  necessary  money,  indicating  it  would  be  a  safe  invest- 
ment, for  the  reason  he  would  procure  an  assignment  of  the  note 
iind  mortgages  from  Teal  to  himself,  as  trustee;  and,  as  an 
additional  safeguard,  he  would  arrange  to  have  all  rents  from 
the  property,  together  with  receipts  of  sales  of  lands,  if  sold, 
paid  to  him  during  the  period  of  the  loan,  which  he  would 
apply  in  payment  of  the  interest,  when  due,  and  credit  the  excess 
upon  the  principal.  With  this  understanding  McLeod  furnished 
$7,000,  Lina  H.  Sturgis  a  like  sum,  while  the  balance  of  the 
funds  was  advanced  by  other  parties  not  involved  here.  The 
money  advanced,  being  sufficient  for  the  desired  purpose,  amount- 
ing to  $28,000,  was  paid  over  to  Wade,  who,  with  full  knowl- 
edge, consent  and  request  of  all  concerned,  paid  the  same  to  Teal. 
The  assignment  was  in  the  usual  form,  dated  June  29,  1898, 
and  executed  to  "C.  B.  W<ade,  trustee" ;  the  note  l)eing  indorsed, 
*Vithout  recourse  to  J.  N.  Teal." 

The  new  notes  were  given  for  the  purpose  of  indicating  and 
s[>ecifying  in  writing  the  terms  of  payment  of  the  obligation 
represented  by  the  Teal  note  and  mortgages,  as  well  as  to  indi- 
cate the  interest  each  of  the  parties  advancing  the  money  might 
have  in  the  entire  indel)tedness  and  mortsage  securitv,  includ- 
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ing  the  additional  $1,500  bonus  note  givenk  These  notes  were 
executed,  assigned  and  accepted  with  the  full  knowledge  and 
understanding  of  all  the  parties  concerned  that  Wade,  as  trus- 
tee, was  to  hold  the  Teal  note  and  mortgages,  and  neither  the 
note  nor  mortgages  should  be  deemed  discharged  until  the 
amounts  specified  in  ttie  new  notes  should  be  fully  paid.  Wade 
accordingly  entered  upon  his  trust,  retained  possession  of  the 
Teal  note  and  mortgages,  received  all  rents  and  other  proceeds 
from  time  to  time,  and,  after  paying  the  amounts  excepted 
under  the  contract,  credited  the  excess  on  the  new  notes  until 
the  $29,500,  with  interest,  was  paid,  except  the  sums  involved 
in  this  suit,  all  of  which  were  paid  to  him  to  apply  on  the  notes; 
but  the  money  for  which  a  decree  is  here  demanded  was  neither 
credited  thereon  nor  paid  to  the  respondents.  He  so  continued 
under  the  trust,  without  his  right  to  do  so  being  questioned,  until 
September  8,  1903,  when  he  became  insolvent.  After  the  exe- 
cution of  the  new  notes  they  were  indorsed  by  Wade  to  the 
various  persons  entitled  thereto.  McLeod  retained  his  note  in 
his  possession,  while  the  Sturgis  note  was  held  by  Hartman  as 
her  agent;  but  all  credits  on  these  notes  were  placed  there  by 
Wade,  who  was  given  the  notes  by  the  holders  for  that  purpose 
as  the  money  was  paid  to  them. 

Prior  to  the  date  Wade>  insolvency  l)ecame  known,  tracts  of 
the  mortgaged  land  were  sold  from  time  to  time,  and  releases 
duly  executed  by  Wade,  as  trustee,  and  the  moneys  received 
therefor  in  accordance  with  the  understanding  and  agreement 
between  the  parties  concerned.  During  all  this  time  and  for 
many  years  prior  thereto.  Wade  was  cashier  of  the  First  National 
Bank  of  Pendleton,  Oregon,  and  plaintiff,  McLeod,  was  a  di- 
rector and  stockholder  only.  The  money  was  deposited  in  this 
bank  as  received,  and  entered  on  its  books  under  the  accoimt  of 
"Wade-Despain  Trust."  As  payments  w^ere  made  to  the  holders 
of  the  notes,  checks  were  given  by  Wade,  signed  "Wade-Despain 
IVust."  Like  checks  were  given  for  all  other  disbursements  made 
l)y  him  nnder  the  written  agreement.  In  this  manner  Wade  kept 
a  memorandum  of  moneys  received  and  paid  on  the  notes,  as 
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well  as  of  all  disbursements  under,  the  contract.  When  the 
notes  were  assigned  to  McLeod  and  Sturgis,  Wade  guaranteed 
the  payment  thereof  in  the  .following  language,  indorsed  on  the 
back  of  each  note: 

"This  note  is  secured  by  a  note  of  $28,000,  signed  by  the  same 
parties,  which  is  secured  by  real  estate  mortgages  assigned  to 
C.  B.  Wade,  trustee.  For  value  received  I  hereby  guarantee 
payment  of  this  note  and  waive  protest,  demand,  notice  of  non- 
payment thereof.  C.  B.  Wade,  Trustee.'^ 

It  is  urged  by  counsel  for  respondents  that  during  the  entire 
transaction,  and  until  his  insolvency,  Wade  was  the  agent  only 
of  appellants,  and  that  respondents  are  bona  fide  purchasers  of 
the  new  notes,  and  that,  by  operation  of  law,  these  notes  carry 
with  them  the  Teal  mortgages;  that  the  new  notes  were  in- 
tended to  l)e  substituted  for  the  old,  and  by  oral  agreement  these 
mortgages  were  to  secure  their  payment;  that  this  oral  agree- 
ment is  supplemented  by  the  statement  indorsed  on  the  new 
notes  given :  "This  note  is  secured  by  a  note  of  $28,000,  signed 
by  the  same  parties,  which  is  secured  by  real  estate  mortgages 
assigned  to  C.  B.  Wade,  trustee."  Appellants'  counsel  insist 
that  Wade  was  only  respondents'  trustee  and  agent,  and  that, 
sufficient  money  having  been  paid  him  to  cover  the  entire  claim 
growing  out  of  the  deal,  they  were  released  from  any  further 
obligations.  It  appears  that  appellants'  object  in  procuring  the 
money  with  which  to  take  up  the  Teal  note  and  mortgages  was 
for  the  purpose,  first,  of  reducing  the  rate  of  interest  from  8 
per  cent  per  annum  to  7  per  cent ;  second,  to  secure  the  privilege 
of  paying  the  principal  and  interest  at  any  time  and  in  order 
that  the  realty  could  be  sold  and  mortgages  released  as  sales 
were  made,  thereby  enabling  the  indebtedness  to  be  extinguished 
as  soon  as  practicable.  To  accomplish  these  objects  they  were 
willing  to  pay  a  $1,500  bonus,  and  were  not  only  willing  to  pay 
this  additional  sum,  but  consented  to  and  did  enter  into  the 
agreement  whereby  all  the  rents  and  proceeds  from  sales  should 
be  paid  to  the  holder  of  the  mortgage  security.  With  notice  of 
thcfse  conditions,  consisting  of  both  actual  and  constructive 
knowledge,    respondents    advanced    the    money    with    which    to 
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purchase  the  Teal  note  aad  mortgages,  and,  as  a  means  of  seg- 
regating and  evidencing  the  respective  interests  therein  of  each 
of  the  several  persons  advancing  the  money,  as  well  as  to  show 
a  change  in  tlie  terms  of  payment  and  rate  of  interest,  the  new 
notes  were  given.  The  transaction  was,  in  effect,  the  same  as  if 
all  the  new  terms  and  conditions  of  payment  were  indorsed  on 
the  old  note  and  mortgage,  the  difference  being,  under  the 
metliod  adopted,  that  each  person,  if  desired,  might  hold  the 
written-  instrument  evidencing  his  or  her  interest,  while  leaving 
the  security  in  Waders  possession,  thereby  making  it  more  con- 
venient for  all.  in  that  Wade  could  act  as  agent  and  trustee 
for  each  party  represented.  In  this  way  the  sales  were  to  be 
facilitated  as  well  as  the  payment  of  the  indebtedness  insured, 
and  thereby  carry  into  effect  one  of  the  main  objects  in  chang- 
ing creditors.  It  is  clearly  apparent  that  the  new  notes  were 
given  and  the  negotiations  perfected  in  this  manner,  and  with 
this  object  in  view.  As  evidence  tbat  there  should  be  but  the 
one  debt  and  that  neither  the  Teal  note  nor  mortgages  should 
be  deemed  paid  or  canceled,  all  were  assigned  to  Wade  as  trus- 
tee; and  to  make  certain  that  the  note  and  mortgages  should  be 
kept  alive,  this  fact  was  stamped  on  the  back  of  the  new  notes 
as  executed. 

1.  For  the  purpose  of  assuring  the  payment  of  the  $1,500 
promised  him.  Wade  not  only  consented  to  act  as  trustee  for  the 
holders  of  the  notes,  but  was  willing  to  guarantee  payment  of 
the  notes  held  by  respondents,  and  accordingly  indorsed  the 
notes  as  guarantor,  and,  as  such  indorser,  was  personally  bound, 
notwithstanding  the  fact  that  the  word  "trustee"  was  added  to 
bis  name:  Ogden  Baihvay  Co.  v.  Wright.  31  Or.  150  (49  Pac. 
975). 

The  date  of  the  written  agreement  executed  to  Wade,  as 
trustee,  by  appellants  is  immaterial,  as  the  transaction  must 
be  considered  as  a  whole,  even  though  it  consumed  more  than 
one  day.  ^Y]^\\e  there  is  no  direct  testimony  that  Sturgis  had 
actual  knowledge  of  such  understanding,  it  does  appear  that 
McLeod  relied  upon  an  agreement  to  that  effect.  On  this  point 
McLeod  testified: 
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"Q.  Did  he  (Wade)  teli  you  anything  about  having  these 
other  notes  further  secured  by  having  the  city  rents  turned  over 
to  him  ? 

A.  I  asked  him  (Wade)  how  he  was  to  pay  the  interest  on 
these  notes.  He  said  the  rents  was  to  come  to  him,  and  if  any 
of  the  property  was  sold  they  would  apply  it  on  these  notes. 
That  is  the  reason  he  gave  on  or  before  five  years  after  date 
so  that  they  could  have  a  chance  to  sell  it. 

Q.  He  also  told  you  he  would  have  these  rents  assigned  to 
him  to  apply  on  the  notes? 

A.  He  said  he  could  pay  the  interest  because  he  was  getting 
the  rents. 

Q.  They  hadn't  been  going  to  him  prior  to  that  time,  had 
they? 
A.  T  don't  know. 

Q.  As  I  understood  you  on  direct  examination,  you  said  Mr. 
Wade  told  you  he  was  collecting  the  rents ;  are  you  entirely  cor- 
rect in  that  ? 

A.  Yes,  sir;  he  said  he  was  getting  their  rents. 

Q.  Didn't  he  tell  you  he  would  have  these  rents  turned  over 
to  him  so  they  could  be  applied  on  the  interest? 

A.  Yes,  sir;  that  is  what  he  said,  he  was  getting  the  rents. 

Q.  On  his  explanation  to  you  of  how  this  $28,000  note  was 
assigned  to  him  and  held  as  security  for  the  payment  of  the 
amount  due  on  these  others,  you  felt  it  was  safe  and  you  put 
up  your  money? 

A.  I  thought  so  or  I  would  not  have  done  it." 

Mr.  Hartman,  the  agent  of  Sturgis,  testified: 

''Q.  He  (Wade)  was  to  hold  that  $28,000  note  and  mortgage 
to  secure  the  payment  of  this? 
A.  Yes,  sir. 

Q.  That  was  the  agreement  at  the  time? 
A.  Yes,  sir;  to  be  assigned  by  Despain  and  secured  by  this 
$28,000  mortgage. 

Q.  Wade  was  to  hold  it  as  trustee? 
A.  He  was  to  hold  it  as  security  for  this  note. 
Q.  Do  you  know  whether  or  not  Mr.  Wade  collected  the  rents 
from  this  property? 
A.  I  so  understood  it." 

49  On. 86 
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This  testimony,  takon  together  witli  the  fact  wliich  is  testified 
to  by  botli  Mclvood  and  Hartinan,  that  all  the  interest  and 
moneys  paid  and  credited  on  the  notes  came  through  Wade's 
hands  and  were  indorsed  thereon  hy  him ;  that  api)ellant8'  prop- 
erty was  soUl  from  time  to  time,  and  the  mortgages  released,  with 
the  full  knowledge  of  both  McLeod  and  the  agent  of  Sturgis, 
and  that  all  money  received  on  the  notes  came  from  such  sales 
and  rents;  that  such  sales  were  made  and  releases  executed  with- 
out objection  on  their  part,  and  apparently  with  tlieir  approval, 
they  receiving  their  portions  of  the  money  as  applied  in  pay- 
ment of  interest,  etc., — all  furnish  strong  evidence  tending  to 
show  full  knowledge  and  notice  of  all  the  conditions  and  ternw 
under  which  the  notes  were  executed. 

2.  But,  if  it  be  assumed,  as  contended  by  respondents'  coun- 
sel, that  the  new  notes  were  executed  with  the  object  of  there- 
after being  indorsed  and  sold  by  Wade  for  the  purpose  of  raising 
the  money  with  which  to  take  up  the  Teal  note  and  mortgage, 
it  must  then  be  conceded  that,  for  the  purpose  of  making  this 
sale  and  applying  the  proceeds  as  agreed,  Wade  for  the  time 
being  was  the  agent  of  the  Despains,  and,  in  that  respect,  their 
trustee,  and  continued  as  such  until  the  consummation  of  the 
sale  of  the  notes  and  application  of  the  proceeds  as  directed. 
It  would  then  follow  that  the  word  "trustee"  was  added  that  it 
might  be  known  there  was  a  cestui  que  trtufi,  and  that  condi- 
tions were  to  be  performed  by  the  trustee  for  the  beneficiaries. 
Then  would  not  this  word  attached  to  the  payee's  name  impart 
notice,  or  at  least  be  sufficient  to  put  the  purchaser  upon  in- 
quiry, as  to  the  terms  and  conditions  under  which  the  trust 
was  created?  In  Wills  v.  Wilsoii,  3  Or.  310,  the  court  states  the 
rule  to  be  that,  "when  the  circumstances  are  such  as  would  excite 
suspicion  and  naturally  attract  the  attention,  a  party  will  be 
presumed  to  have  been  put  u])on  inquir}',  and  if  lie  does  not 
incjuiro  he  will  be  [)resuiiie(l  to  have  known  the  facts."  To  the 
same  effe(*t  are  Mercantile  Sat.  Bank  v.  Parsons.  54  Minn.  5G 
(5.5  X.  W.  825:  40  Am.  St.  Rep.  299),  and  Shaw  v.  Spencer, 
100  Mass.  3cS2   (J):  Am.  Da'.  lOT:  1   Am.  Kep.  115).     In  the 
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case  at  bar  respondents  concede  that  they  entered  into,  a  com- 
bination with  several  other  parties  to  furnish  the  money  with 
which  to  take  up  the  $28,000  note  and  mortgages  securing  it.  It 
clearly  appears  from  the  evidence  that  in  order  to  do  so  safely 
and  satisfactorily  to  all  concerned  many  conditions  were  in- 
volved. The  old  note  with  mortgages  securing  it  were  to  be  as- 
signed to  Wade  as  trustee,  to  be  held  to  secure  the  assignees  of 
the  new  notes  which  were  to  be  given.  He  was  to  receive  note?*, 
specifying  the  various  interests  of  each,  with  new  terms  included, 
and  assign  them  to  the  various  parties  advancing  the  money,  as 
their  interest  would  appear.  All  the  money  so  furnished  was 
to  pass  through  Wade's  hands.  In  brief.  Wade  was  to  be  the 
"go-between"  for  all  parties  until  the  transaction  was  completed. 
He  became  agent  for  Teal  in  holding  the  note  an<}  mortgages 
until  the  money  was  paid,  and,  under  respondents'  contention, 
agent  for  appellants  in  procuring  the  funds  to  pay  Teal,  as  well 
as  agent  for  respondents  to  invest  their  money.  These  circum- 
stances, taken  together  with  the  word  "trustee"  added  to  his 
name  in  the  notes,  were  certainly  sufficient  to  attract  attention 
and  cause  an  average  business  man  to  closely  scrutinize  all 
the  terms  and  conditions  under  which  the  entire  deal  was 
consummated. 

In  Shaw  v.  Spencer,  100  Mass.  382  (97  Am.  Dec.  107:  1  Am. 
Rep.  115),  Mr.  Justice  Foster,  in  discussing  this  question, 
says:  "Notice  of  the  existence  of  a  trust  is  by  all  the  authorities 
held  to  impose  the  duty  of  inquiry  as  to  its  character  and  lim- 
itations. And  whatever  is  sufficient  to  put  a  person  of  ordinary 
prudence  upon  inquiry  is  constructive  notice  of  everything  to 
which  that  inquiry  might  have  led."  Among  authorities  to  the 
same  effect  are:  Randolph,  Com.  P.  (1  ed.),  §  444;  Daniel,  Xeg. 
Inst.  (5  ed.).  §  271;  Pmiher  v.  ^Vei^siger,  10  Bush  (Ky.),  117; 
Oaston  V.  American  Exch.  Xat.  Bank.  29  X.  J.  Eq.  98;  Duncan 
v.  Jaudon,  82  U.  S.  (15  Wall.)  165,  175  (21  L.  Ed.  142) ;  Rail- 
road  Co.  v.  Diirant,  95  IT.  S.  57G,  577  (24  L.  Ed.  391)  ;  National 
Bank  V.  Insurance  Co.  104  V.  S.  54  (26  L.  Ed.  693)  ;  34  Cent. 
L.  J.  45;  Smith  v.  Burgess,  133  Mass.  511  ;  Third  Xat.  Bank  v. 
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Lange,  51  Md.  138  (34  Am.  Rep.  304).  A  few  states  appear 
to  liolcl  to  the  contrary  rule.  Indiana  and  Missouri  are  cited  as 
holding  that  words  of  this  nature  affixed  to  the  name  of  a  payee 
are  merely  descriptio  personae:  Speelman  v.  Cuihertson,  15  Ind, 
441 ;  Powell  v.  Morrison^  35  Mo.  244.  The  consideration  and 
criticism  of  these  cases  by  subsequent  decisions  weaken  them  as 
precedents.  In  Speelman  v.  Culbertson,  the  words,  **admiiiistra- 
tors  of  the  estate  of  John  Babcock,  deceased,^'  appeared  after 
the  names  of  the  payees;  while  in  Powell  v,  Morrison,  the 
note  was  payable  to  one  "James  Castello,  Sheriff  of  St.  Louis 
County.''  The  court  in  announcing  the  opinion  manifests  much 
doubt  as  to  the  correctness  of  its  position,  while  one  of  their 
number  dissents. 

In  discussing  this  question  in  Payne  v.  First  Nat.  BatiJc,  43 
Mo.  App.  377,  Mr.  Justice  Biggs^  speaking  for  the  court,  says: 
"There  is  a  class  of  cases  in  this  state  which  hold  that  a  note, 
payable  to  a  person  as  executor,  guardian,  agent  or  sheriff,  is 
pmna  facie  the  payee's  individual  pro{)erty;  that  the  words  Ex- 
ecutor,' ^guardian,'  etc.,  are  merely  descriptio  personae;  and 
that  such  words  are  not  sufficient  within  themselves  to  put  a 
purchaser  of  such  a  note  on  inquiry  as  to  conditions  or  limita- 
tions (if  any)  of  the  payee's  power  to  pledge  or  sell,  *  *  citing 
authorities  of  that  state.  Tlie  doctrine  of  the  foregoing  case^ 
has  for  its  foundation  the  reason  that,  in  the  execution  61  such 
trusts,  the  law  contemplates  that  it  will  be  necessary  to  collect 
or  sell  tlie  trust  property.  I7pon  this  reason  the  prima  facie 
right  of  such  payee  to  make  any  kind  of  disposition  of  the  note 
is  predicated.  But,  in  our  opinion,  these  cases  are  not  applica- 
ble when  the  negotiation  of  instruments,  or  the  sale  of  other 
property  held  by  a  trustee,  is  involved,  and  the  instrument  upon 
its  face  discloses  the  beneficial  interest  of  another."  This  au- 
thority, after  quoting  w\t\\  approval  from  Shaw  v.  Spencer, 
100  Mass.  382  (97  Am.  Dec.  107:  1  Am.  Rep.  115),  and  Duncan 
V.  Jaudon,  82  U.  S.  (15  AVall.)  165  (21  L.  Ed.  142),  adds: 
"These  authorities  arc  sufficient  to  show  that  the  powers  of  a  i 

trustee  as  to  the  disposition  of  the  trust  proj>erty  are  quite  the 
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reverse  of  those  of  an  executor,  guardian  or  sheriff.  *  *"  The 
ap))ellate  court  of  Missouri  in  Sparrow  v.  State  Exch.  Batik, 
103  Mo.  App.  347  (77  S.  W.  170),  also  observes:  "It  must  be 
confessed  that  the  rule  declared  by  the  Supreme  Court  of  the 
Ignited  States  in  National  Bank  v.  Insurance  Co.  104  U,  S.  54 
(2()  L.  Ed.  693),  and  the  cases  in  which  it  has  been  followed  by 
that  court,  cannot  be  reconciled  with  that  declared  in  the  Mis- 
souri cases  already  alluded  to.  If  the  question  here  had  not 
been  authoritatively  ruled  by  our  own  supreme  court,  we  should 
be  inclined  to  adopt  that  declared  by  the  Supreme  Court  of  the 
United  States,  since  the  reasoning  in  those  cases  by  that  great 
court  in  favor  of  the  rule  therein  announced,  it  seems,  are  of 
th€  most  cogent  and  persuasive  nature." 

3.  We  find  on  examination  of  the  cases  sustaining  respond- 
ents' contention  on  this  point  that  most  of  the  authorities  up- 
holding that  view  manifest  some  doubt  as  to  the  soundness  of 
their  position.  This  point  has  not  heretofore  been  directly  be- 
fore this  court;  but  we  find  the  great  weight  of  authority,  as 
well  as  the  better  reasoning,  supports  the  rule  that  the  word 
"trustee,"  added  to  a  payee's  name  in  a  written  instrument,  is 
sufficient  to  put  the  purchaser  upon  inquiry  as  to  all  the  terms 
and  conditions  under  which  it  may  have  been  executed,  and  in 
the  absence  of  such  inquiry  knowledge  thereof  will  be  presumed. 
We  also  deem  a  recognition  of  this  rule  necessary  to  properly 
protect  the  beneficiaries  of  such  trusts;  otherwise,  under  the 
claim  of  being  a  bona  fide  purchaser,  through  the  neglect  of  the 
assignee  of  an  instrument  to  make  inquiry,  the  cestui^  que  trust- 
cut  in  many  instances  would,  without  fault  on  their  part,  suffer 
great  loss.  The  adoption  of  the  rule  here  recognized  protects 
the  innocent  withoirt  hardship  to  investors;  while  the  contrary 
doctrine  offers  an  inducement  to  ))urc]iasers  of  tliis  kind  of 
property  to  neglect  making  inquiry  as  to  the  import  of  the 
word  "trustee,"  by  which  the  innocent  must  often  suffer  at  tiie 
hands  of  dishonest  trustees  in  whose  selection  it  often  haj)[jens 
the  beneficiary  has  no  voice. 

When  considered  in  the  light  of  the  many  circumstances  sur- 
roiHiding  the  transactions  leading  up  to  this  suit,  we  cannot 
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avoid  the  conclusion  that,  if  the  notes  were  purchased  in  the 
manner  claimed,  having  received  the  assignment  of  the  notes 
made  payable  to  the  order  of  Wade,  as  trustee,  they  had  full 
knowledge  of  all  the  agreements,  oral  or  written,  connected 
therewith.  Even  though  Wade  was  a  trustee  for  the  appellants 
in  disposing  of  the  notes  until  the  completion  of  all  the  ar- 
rangements, as  urged,  as  well  as  agent  for  respondents  to  the 
extent  of  furnishing  the  *'gilt  edge  paper''  referred  to,  and  in 
securing  the  assignment  of  the  Teal  note  and  mortgages  to  him 
for  the  benefit  of  the  assignees  of  the  new  notes,  yet  such  agency 
for  defendants,  though  presumed  to  have  continued  until  shown 
to.  have  ceased,  necessarily  ended  the  moment  the  transaction 
became  complete.  On  the  completion  of  the  deal  the  makers 
of  the  notes,  by  agreement,  were  absolutely  bound  to  pay  to  Wade, 
as  trustee,  all  rents  received,  as  well  as  all  proceeds  resulting 
from  the  sale  of  the  property.  There  was  no  discretion  left  for 
tliem  to  do  otherwise.  Unlike  that  of  a  principal  and  agents 
they  were  not  at  liberty  to  disregard  Wade's  demands,  whether 
the  various  agreements  were  oral  or  written,  as  the  under- 
standing between  all  concerned  had  been  acted  upon,  Wade 
having  entered  upon  the  duties  devolved  upon  him  by  the  trust. 
The  notes  had  been  sold,  mortgages  assigned,  and  money  ad- 
vanced and  paid  as  directed,  of  all  which  each  of  the  parties 
thereto,  whether  obligors  or  obligees,  had  either  actual  or  con- 
structive knowledge.  Wade  thereby  became  fully  recognized  by 
resi)ondents,  not  only  by  operation  of  law,  but,  in  fact,  as  their 
trustee,  to  sec  that  all  the  terms  and  conditions  of  the  trust 
were  carried  out. 

To  insist  that  after  the  entire  transaction  was  completed 
Wade  was  agent  or  trustee  of  appellants  \^t)uld  be  inconsistent 
with  every  principU?  governing  business  dealings  between  men, 
as  this  would  make  the  mortgagors,  through  Wade  as  their 
agent,  the  holders  of  the  securities  given  by  them  with  an 
agreement  to  pay  all  proceeds  of  rents  and  sales  ovfer  to  them- 
selves. Respondents  would  have  been  retaining  the  notes,  and 
at  the  same  time  intrusting  the  mortgage  securities  to  the  pos- 
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session  of  the  persons  executing  them.  The  record  shows  all 
persons  interested  to  have  at  least  good  average  business  abil- 
ity, which,  when  considered  with  the  other  facts,  impels  us  to 
the  conclusion  that  when  the  transaction  became  complete  Wade 
became  the  trustee  solely  for  the  assignees  of  the  notes,  not 
only  as  claimed  by  respondents'  counsel  and,  as  evidently  held 
by  the  learned  court  below,  "merely  as  a  receptacle  or  custodian 
raised  by  implication  of  law  for  the  preservation  of  the  mort- 
gage security,"  but  a  trustee  in  the  full  sense  of  the  word,  with 
full  authority  to  act  for  and  in  their  behalf  in  the  protection 
of  their  interests,  including  the  authority  to  receive  all  pay- 
ments to  be  applied  on  the  notes  until  paid  in  full.  In  this 
connection  it  must  be  remembered  that  respondents  were  stock- 
holders in  the  bank,  while  McLeod  was  a  director.  Wade  had 
been  for  many  years,  and  ^as  then,  the  cashier.  The  notes 
presumably  were  all  in  his  possession,  except  the  two  involved 
here,  and  all  made  payable,  not  only  to  him  as  trustee,  but  at 
the  bank  of  which  he  was  cashier.  All  money  applied  in  the 
payment  of  interest  and  cancellation  of  any  notes  given  in  the 
transaction  was  paid  to  Wade  at  this  bank.  Except  as  to  the 
amounts  sued  upon,  the  notes  were  always  taken  to  W^ade  when 
each  payment  was  made  on  the  interest  or  principal,  and  was  by 
him  indorsed  on  the  notes.  The  Teal  note  and  mortgages,  as  well 
as  all  the  notes,  except  those  assigned  to  McT^od  and  Sturgis, 
were  there  held  by  him  and  in  his  possession.  Mortgages  were  re- 
leased which,  with  all  payments  made  through  him,  were  known, 
recognized  and  acquiesced  in  by  all  concerned.  Every  act  not 
only  tended  to  give  notice  to  the  creditors  of  the  existing  con- 
ditions under  which  the  trust  was  executed,  but  to  impress  more 
strongly  on  the  debtors  the  fact  that  their  agreements  were 
recognized  and  that  their  payments  were  being  made  to  the 
right  person.  That  it  was  a  case  of  misplaced  confidence  on 
))oth  sides  is  self-evident.  It  is  one  of  the  numerous  cases 
where  one  of  two  innocent  persons  must  suffer  because  of  the 
l)etrayal  of  a  trust  reposed  in  a  third,  and  where  the  person 
most  at  fault  must  bear  the  loss:  Story^  Agency  (J)  ed.),  §  127; 
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Bamberger  v.  Qeiser,  24  Or.  207  (33  Pac.  609)  ;  KoAson  v.  NolU 
ner,  43  Wis.  646. 

4.  In  view  of  the  facts  and  conditions  stated^  as  gathered 
from  the  evidence,  it  conclusively  appears  that  respondents  were 
most  at  fault.  For  the  purpose  of  bringing  this  suit  they  rec- 
ognized Wade  as  their  trustee,  and  one  of  the  most  unequivocal 
methods  of  showing  a  ratification  of  an  agent's  authority  is  the 
bringing  of  a  suit  based  upon  the  agent's  acts.  They  appear 
to  recognize  his  authority  where  to  their  advantage,  and  to 
disclaim  his  acts  where  to  their  injury.  It  being  to  their  advan- 
tage, he  is  recognized  as  the  holder  and  trustee  for  the  purpose 
of  holding  the  Teal  note  and  mortgage.  The  old  note  ifl  rec- 
ognized as  having  sufficient  life  to  bridge  the  chasm  between 
the  mortgages  and  the  new  notes,  but  extinguished  for  any  other 
purpose.  Wade's  authority  is  recognized  as  to  moneys  paid  to 
him  and  credited  on  the  notes,  by  reason  of  which  the  amounts 
so  received  are  retained,  but  rejected  as  to  the  loss  occasioned  by 
his  other  receipts.  It  is  elementary  that  this  position  cannot 
be  upheld  or  recognized  by  a  court  of  equity.  When  a  principal 
elects  to  ratify  any  portion  of  an  unauthorized  act,  he  must 
ratify  the  whole  of  it.  lie  cannot  avail  himself  of  such  acts 
so  far  as  beneficial  to  him,  and  repudiate  its  obligations  whether 
such  ratification  be  expressed  or  implied:  Mechem,  Agency, 
§§128,  130,  151;  LaGrande  Nat.  Bank-  v.  Blutn,  27  Or.  215 
(41  Pac.  659) ;  Noble  v.  Nugent,  89  111.  522;  Hovey  v.  Blanch- 
ard,  13  N.  H.  145;  Kasson  v.  Noltner,  43  Wis.  646. 

5.  It  is  contended,  under  the  rule  announced  in  Bamberger  v. 
Geiser,  24  Or.  207  (33  Pac.  609),  that  it  was  the  appellants* 
duty,  when  paying  the  money  to  Wade,  to  see  that  it  was  pro* 
})erly  applied  in  the  discharge  of  the  indebtedness,  and  the 
court  below  must  have  so  assumed  in  reaching  the  conclusion 
manifested  by  its  decree.  But  the  decision  in  the  case  referred 
to  it  not  applicable  to  the  facts  governing  the  controversy  before 
us.  In  that  case  the  assignee  not  only  received  the  note  by 
assignment,  but  the  mortgage  was  delivered  into  his  poesesaiou 
and  retained  hy  him,  while  the  money  was  paid  to  the  fir^t 
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mortgagees  without  any  evidence  of  their  right  to  receive  it^  and 
without  even  apparent  authority  to  do  so.  In  this  case  Wade, 
us  trustee  for  the  payee,  retained  possession  of  both  the  original 
note  and  mortgages,  together  with  all  other  contracts,  notes  and 
writings,  except  the  two  new  notes  involved  here,  constituting 
the  evidence  of  the  terms,  conditions  and  rate  of  interest  under 
which 'the  makers  had  the  privilege  of  paying  the  portion  of 
the  original  indebtedness  owed  by  thera,  with  the  word  "trustee^' 
included,  thereby  imparting  notice  of  the  understanding  and 
agreement  that  the  amounts  there  -specified  could  be  paid  t^ 
Wade  as  trustee.  It,  therefore,  cannot  be  held,  nor  did  this 
court  in  Bamberger  v.  Oeiser  hold,  or  mean  to  hold,  that  under 
^ich  circumstances  the  persons  making  the  payments  were 
bound  to  see  that  the  money  was  properly  applied. 

The  principle  here  invoked  was  recognized  in  Swegle  v.  Wells, 
7  Or.  222.  There  the  defendants  made  application  to  Shaw  & 
Henton,  money  brokers,  for  a  loan,  offering  to  secure  the  same 
by  a  real  mortgage.  They  did  not  have  the  money,  but  reported 
the  application  to  Swegle,  who  agreed  to  make  the  loan.  It  was 
agreed  that  the  loan  would  be  made  in  Henton's  name,  and  the 
note  made  payable  to  him  or  bearer.  A  note  and  mortgage 
were  executed  accordingly,  and  the  money  paid  into  the  hands 
of  Shaw  &  Henton,  who  delivered  it  to  the  applicants.  The 
note  was  then  turned  over  to  plaintiff,  and  while  in  his  hands, 
l)efore  due,  its  maker  paid  the  full  amount  therein  to  Shaw  & 
Henton  at  their  office.  The  defense  raised  was  to  tlie  effect 
that  the  money  was  paid  to  plaintiff's  agents,  who  were  author- 
ized to  receive  it,  thereby  canceling  the  note;  while  plaintiff 
there  contended  that  Shaw  &  Henton  were  not  his  agents,  and 
were  without  authority  to  collect  the  money,  and  that  it  was 
the  duty  of  the  defendant  ~  to  have  seen  that  the  money  was 
properly  applied.  Although  a  suit  in  equity  was  brought  to 
foreclose  the  mortgage  securing  the  note,  the  case  was  tried 
before  a  jury.  This  court  there  held  that  while  the  verdict  pf 
the  jury  was  only  advisory  to  the  chancellor,  not  conclusive,  and 
might  be  treated  as  a  mere  nullity  if  not  supported  by  the  evi- 


554  McLkod  v.  Despain.  [49  Or. 

dence,  yet,  there  having  been  evidence  to  the  effect  that  Shaw  & 
Henton  were  in  the  real  estate  and  brokerage  business,  and  had 
been  intrusted  with  the  authority  to  make  the  loan,  as  well  as 
with  the  authority  to  perfect  the  transaction  and  take  the  note 
payable  to  Henton,  or  bearer,  notwithstanding  the  plaintiff  was 
the  lawful  owner  and  holder  of  the  note  for  value  before  due, 
with  the  note  in  his  possession,  the  evidence  was  suflScient  to 
show  authority  in  Shaw  &  Henton  to  collect  the  amount  named 
in  the  note,  and  the  verdict  of  the  jury  would  not  be  disturbed, 
and  equitable  relief  was  accordingly  denied.  To  the  same  effect 
see  2  Kent,  613;  Warclrop  v.  Dunlop,  1  Hun,  325;  Williams  v. 
Walker,  2  Sandford's  Ch.  325;  Hatfield  v.  Reynolds,  34  Barb. 
612;  Lazier  v.  Horan,  55  Iowa,  75  (7  N.  W.  457:  39  Am.  Rep. 
167) ;  Palo  Alto  B,  &  /.  Go,  v.  Mahar,  65  Iowa,  75  (21  N.  W. 
187) ;  Thoma^en  v.  Van  Wyngawrden,  65  Iowa,  687  (22  N.  W. 
927) ;  Kasson  v.  NoUner,  43  Wis.  646. 

6.  Wade's  authority  to  represent  respondents,  whether  ex- 
j)ressed  or  implied,  did  not  cease  until  after  his  insolvency  be- 
came known,  and  not  until  after  all  payments  appearing  in  the 
evidence  were  made;  he  during  all  this  time  retaining  the  secur- 
ities which  the  payments  were  intended  to  cancel.  In  Hatfield 
v.  Reynolds,  34  Barb.  612,  one  Purdy,  an  attorney  for  Hatfield, 
made  a  loan  for  him  to  Reynolds.  Purdy  retained  the  security 
in  possesfiion  for  safekeei)ing,  received  the  interest  regularly, 
and  finally  the  principal  was  paid  to  him.  Purdy  died  insolvent 
without  accounting  to  Hatfield.  The  lower  court  there  held 
that  such  bond  and  mortgage  were  left  wuth  Purdy  only  for 
safekeeping,  and  not  for  the  purpose  of  collecting  either  prin- 
cipal or  interest;  and,  he  having  acted  without  authority,  de- 
fendant was  liable.  On  appeal,  this  decision  w^as  reversed,  the 
court  holding  that,  as  plaintiff  left  the  bond  and  mortgage  with 
Purdy  for  safekeeping,  and  evidently  permitted  it  to  remain 
for  ^ other  pur])oses,  allowed  payments  to  be  made  upon  it  to 
Purdy,  received  the  amount  of  these  payments  from  him  and 
suffered  him  to  indorse  them  upon  the  bond,  it  would  be  deemed 
from  these  facts,  cou])led  with  the  circumstances  attending  the 
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origin  of  the  bond  and  mortgage,  that  authority  to  Purdy  to 
receive  payments  was  implied,  and  observes :  "I  do  not  perceive 
that  if  the  defendant  had  taken  the  precaution  to  call  for  the 
production  of  the  papers  whenever  he  made  a  payment,  he  would 
have  strengthened  this  implication.  The  authority  is  implied 
from  the  possession  of  the  papers  and  the  continued  receipt  of 
money  upon  them,  which  are  facts,  and  not  from  the  exhibition 
of  the  papers  by  the  agent,  which  is  only  the  evidence  of  the 
facts.  *  *  To  have  called  for  the  bond  and  mortgage  under  the 
circumstances  of  this  case,  would  have  been  a  very  prudent  and 
proper  precaution,  but  it  would  have  been  only  a  precaution. 
It  would  have  enabled  the.  defendant  to  verify  the  authority 
of  Purdy,  but  it  would  have  been  no  more  than  verifying  it.'^ 

7.  After  a  careful  consideration  of  the  evidence,  as  disclosed  by 
the  record  and  law  applicable  thereto,  we  can  reach  no  other 
conclusion  than  that  Wade  was  the  agent  of  respondents  with 
full  authority  to  collect  the  sums  represented  by  the  notes  given, 
and  so  collected  the  money  which  was  paid  to  him  in  trust  for 
the  benefit  of  respondents  with  their  full  knowledge  and  assent; 
and  that  sufficient  having  been  paid  to  him  in  that  capacity  to 
cancel  the  principal  and  interest  of  all  the  notes  given,  they, 
together  with  the  mortgages,  should  be  canceled.  The  prayer 
of  the  answers  to  that  effect  should,  tjierefore,  be  granted. 

1'he  decree  of  the  court  below  should  be  reversed,  and  one 
entered  here  in  accordance  with  these  views.  Krvrrsed. 


Decided  31  December,  1907. 

On  Motion  for  Reiikauing. 

Opinion  by  Mk.  Commissioner  King. 

8.  Respondents,  in  their  petition  for  rehearing,  contend  that 
we  were  in  error  in  the  statement  in  our  fonner  opinion  to  the 
effect  that  the  signatures  to  tlie  eight  promissory  notes,  made 
payable  to  the  order  of  G.  B.  Wade,  trustee,  were  procured,  and 
notes  delivered,  after  he  received  the  Teal  note  and  mortgages 
duly  assigned  to  him.     It  is  true  that  the  assignment  of  the 
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Teal  instruments^  as  well  as  of  the  new  notes^  are  dated  June 
29,  1898,  and  the  written  agreement  between  Wade  and  appel- 
lants is  dated  the  day  following;  and,  while  the  $28,000  draft 
may  have  been  forwarded  to  Teal  by  the  Pendleton  Savings 
Bank  on  July  1st,  the  money  was  actually  paid  to  the  bank  for 
that  purpose,  and  assignment  of  note  and  mortgages  recorded, 
June  30,  1898.  It  is  evident  that  respondents'  counsel  make 
no  distinction  between  the  dates  as  they  appear  on  the  instru- 
nients  in  evidence  and  the  actual  time  when  the  various  steps 
were  taken,  and  that  they  overlook  the  governing  feature  that 
the  various  transactions,  although  requiring  several  days  for 
completion,  must  be  considered  as  a  whole. 

On  these  points  various  facts  and  circumstances  sustain  the 
conclusion  heretofore  reached,  an  instance  of  which  we  quote 
from  the  testimony  of  Norbome  Berkeley  as  follows  : 

"Q.  x\t  the  time  this  transaction  was  made,  in  what  capacity, 
if  any,  were  you  acting  for  Mrs.  Desplain  and  the  other  de- 
fendants ? 

A.  I  was  acting  as  their  agent  in  handling  the  affairs  of  the 
Despain  estate. 

Q.  Tell  the  court  how  it  occurred. 

A.  We  owed  Mr.  Teal,  or  rather  Mr.  D.  P.  Thompson,  I 
think,  by  a  note  made  to  J.  N.  Teal,  $28,000.  I  thought  there 
was  an  understanding  we  could  pay  part  of  it  off,  and  I  wrote 
to  Teal  and  asked  if  we  could  sell  a  ranch  and  apply  the  money, 
and  he  said,  vXo.'  I  thought  that  possibly  we  might  get  the 
money  somewhere  else,  and  1  went  to  Mr.  Wade.  The  first  time 
I  asked  him  if  he  could  let  us  have  $28,000,  he  said:  'No,  we 
haven't  got  the  money  now,  but  can  probably  let  you  have  it 
later/  And,  probably  during  the  same  week,  I  went  back  to 
ask  him  about  it,  and  he  said:  'Yes,  I  think  we  can  get  the 
money  now,  and  will  let  you  have  it.'  I  told  him :  'If  you  will 
buy  this  note  and  hold  it  and  allow  us  to  pay  it  off  in  such  sums 
as  we  can,  it  will  suit  us  better,  as  we  want  to  sell  certain 
ranches  and  apply  it  whenever  we  can.'  He  was  to  give  us  a 
lower  rate  of  interest.  We  were  paying  8  per  cent,  and  he 
agreed  to  let  us  have  it  for  7,  for  which  he  would  charge  us 
$1,500.  When  Mr.  Wade  told  me  they  had  the  money,  I  went 
down  there,  and  he  had  some  notes  prepared  in  the  bank  aggre- 
gating $29,500.     The  understanding  was  the  first  one  of  the 
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notes  paid  was  to  be  the  bonus  note  paid  to  get  the  money,  and 
get  the  concession  of  interest,  and  to  be  allowed  to  pay  the  mat- 
ter off  as  we  wanted  to.  We  had  l)een  informed  that  Mr.  Teal 
had  sent  his  note  and  assignment  of  his  mortgage  to  the  Savings 
Bank,  so  Wade  informed  me  when  we  went  in  there.  We  went 
down,  and  he  took  up  the  note  and  assignment  of  the  mortgage, 
and  when  we  got  back  he  showed  me  he  had  this  note  in  his 
possession.  I  surrendered  him  the  $29,500  note,  or  notes,  with 
the  understanding  they  should  be  kept  together. 

Q.  Were  you  acting  for  them  as  agent  in  this  transaction  ? 

A,  Yes,  sir. 

Q.  You  knew  those  notes  were  to  raise  that  money  to  pay  off 
that  loan  of  TeaFs? 

A.  No,  I  didn't  know. that  they  really  owed  the  money  bef ore- 
he  got  the  notes;  that  is,  he  had  the  Teal  assignment  and  Teal 
note  before  the  notes  were  delivered  to  him. 

Q.  You  say  he  had  the  money  when  the  assignment  was  de- 
livered to  him.     How  do  you  know  that? 

A.  I  didn't  say  he  had  the  money.  I  said  he  had  the  $28,000 
note  and  assignment  of  mortgage  when  the  notes  were  delivered 
to  him." 

It  is  argued  that  McLeod  received  his  note  June  29,  1898, 
and  our  attention  is  directed  to  certain  testimony  in  support  of 
this  contention;  but  the  answers  cited  do  not  support  this  the- 
ory, nor  do  we  find  anything  in  the  record  to  that  effect.  True, 
it  is  disclosed  that  McLeod  gave  a  check  to  Wade  on  that  date 
for  $7,000,  for  which  he  was  to  receive  a  note  to  be  executed 
by  appellants;  but  he  docs  not  state  that  the  note  was  turned 
over  at  that  time,  and  it  is  clear,  from  the  record,  that  all  the 
money  necessary  for  taking  up  the  Teal  note  and  mortgages 
was  advanced  to  Wade,  and  that  the  Teal  instruments  had  been 
assigned  to  and  were  held  by  him  as  trustee,  when  this  was  done. 
AM  of  this  is  consistent  with  Berkeley's  statement  to  the  effect 
that,  when  Wade  told  him  he  had  the  money,  the  notes  were  then 
prepared,  and,  on  learning  he  had  the  assignment  of  the  $28,000 
note  and  mortgages,  the  new  notes  were  then  delivered  to  him. 
McLeod's  check,  dated  June  29th,  is  shown  by  the  stamp  of  the 
bank  thereon  to  have  l)een  cashed  the  following  day.  The  testi- 
moiiy  of  both  McTx»od  and  Hartman  indicates  that  it  was  the 
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understanding  between  all  the  parties  that  the  new  notes  should 
l)e  secured  by  an  assignment  of  the  Teal  note  and  mortgages  to 
Wade,* as  trustee,  and  should  be  held  by  him  in  that  capacity; 
the  legal  title  to  remain  in  him  until  the  $29,500  consideration 
expressed  in  the  new  instruments  should  be  paid  in  full,  during 
all  of  whicli  time  the  old  note  and  mortgages  should  continue 
in  full  force  and  effect.  By  mutual  consent  he  thereby  became 
the  holder  and  owner  of  the  legal  title  to  the  indebtedness,  as 
wt41  as  the  party  with  whom  defendants  were  expected  to  deal 
and  to  whom  they  were  to  make  their  payments.  The  claim  of 
$29,500  was,  accordingly,  represented  by  the  various  instru- 
ments in  the  aggregate,  and,  as  formerly  stated,  was  in  the 
same  position  as  if  the  contents,  conditions  and  effect  of  all 
the  new  instruments  and.  agreements  had  been  written  across 
or  attached  to  the  old  note  and  securities,  and  made  a  part 
thereof,  though  the  method  adopted  was  more  convenient  by 
reason  of  the  separate  notes  representing  and  distinguishing 
their  respective  interests,  etc.  It  is,  accordingly,  immiaterial 
whether  the  signatures  of  the  new  notes  were  secured  l)efore  or 
after  June  29th,  as  they  were  of  no  binding  effect  until  the 
entire  transaction,  including  the  assignment  of  the  Teal  note 
and  mortgages,  became  complete,  which,  by  relation,  antedates 
the  delivery  of  the  notes,  and  which  fact  respondents  are  es- 
topped to  question,  since  the  new  notes,  on  which  a  decree  is 
here  sought,  contained  the  indorsement :  "This  note  is  secured 
by  a  note  of  $28,000,  signed  by  same  parties,  which  is  secured 
by  real  estate  mortgages  assigned  to  C.  B.  Wade,  trustee."  It 
is  conceded  that  this  indorsement  was  upon  these  notes  at  the 
time  of  their  delivery.  In  fact,  it  is  through  this  indorsement 
that  respondents  maintain  their  rights  to  foreclose  the  Teal 
mortgages. 

It  is  also  necessarily  conceded  that  the  old  note  afid  mort- 
gages remained  in  force  at  least  until  the  new  notes  were  exe- 
cuted, which  being  true,  it  follows  that  when  the  new  notes  were 
delivered  the  Teal  note  and  mortgages,  by  reason  thereof,  were 
either  paid  or  not  paid.     If  not  paid,  they  then  remained  in 
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full  force  and  effect  until  the  entire  indebtedness  was  liquidated, 
and,  Wade  having  been  made  their  custodian,  and  it  having  been 
required,  as  a  part  of  the  conditions  upon  .which  the  money  was 
advanced,  that  he  should  hold  the  same  for  respondents-,  it  can- 
not be  seriously  questioned  but  that  the  payments  made  under 
such  circumstances  were  made  to  the  i)arty  authorized  to  receive 
them,  and  respondents  would  be  bound  accordingly.  In  that 
event,  it  would  become  a  purchase  outright,  concerning  which 
respondents  would  necessarily  bo  bound  by  Wade's  acts  as  much 
so  as  if  the  money  advanced  had  been  furnished  without  the 
execution  and  receipt  of  the  new  instruments.  On  the  other 
hand,  if  the  execution  of  the  new  notes  pai^d  the  old  debt,  it 
would  follow  that  the  former  note  and  mortgages  became  extin- 
guished, and,  while  the  new  notes  contain  the  indorsement  that 
they  are  secured  by  the  Teal  instruments,  yet,  if  paid  and  extin- 
guished, this  fact  could  be  admissible  only  for  the  purpose  of 
proving  an  oral  agreement  to  execute  a  mortgage  to  secure  the 
payment  of  the  money  advanced,  or,  what  is  its  equivalent,  an 
oral  agreement  to  revive  a  mortgage  that  has  been  fully  paid, 
to  include  not  only  the  canceled  claim,  but  an  additional  note 
of  $1,500.  Whether  such  agreement  could  be  enforced  in  equity 
is  not  necessary  to  a  determination  of  this  suit.  It  is  sufficient 
to  observe  that  respondents  do  not  seek  a  specific  performance 
of  such  contract,  nor  is  an  issue  to  that  effect  disclosed  by  the 
pleadings. 

But  it  appears  here  that  the  mortgages  and  note  were  duly 
assigned  to  Wade,  and  that  Teal  was  paid  in  full  by  him  with 
funds  advanced  by  respondents  for  that  purpose,  thereby,  up  to 
that  point,  malting  it  a  purchase  outright.  Then,  as  evidence 
^  of  the  fact  that  neither  the  mortgages  nor  the  note  were  deemed 
canceled,  it  was  expressly  understood  and  agreed,  and  so  stamped 
upon  each  note  Issued,  that  it  was  secured  by  the  old  note  and 
mortgages,  thus  clearly  indicating  that  each  was  to  remain  in 
force  and  effect,  to  be  available  at  any  time  there  should  be  a 
default  in  the  j)ayment  of  any  portion  thereof,  in  accordance 
with  the  terms  of  the  new  notes,  which  not  onlv  secured  the 
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interest  of  each  of  tlie  parties  advancing  tlie  money  with  which 
the  Teal  note  and  mortgages  were  purchased,  but  contained 
the  additional  tenns  in  reference  to  the  interest  and  the  time 
of  payment  granted  to  appellants.  We  thus  find  tliem  retaining 
and  using  the  old  note  and  .mortgages  through  Wade,  as  holder 
of  the  legal  title,  with  which  to  secure  the  indebtedness  repre- 
sented by  the  new  instrument.  The  illustration  given  by  Stur- 
gis'  counsel,  where  a  party  may  be  made  a  trustee  by  mere 
operation  of  law  to  protect  innocent  holders  of  negotiable  instru- 
ments, is  not  applicable  to  the  case  at  bar.  The  notes  here  in- 
volved are  held  by  persons  who,  in  law  as  well  as  tn  fact,  are 
parties  to  the  agreement  whereby  Wade  was  made  their  trustee, 
and  where,  by  express  agreement  stamped  on  the  notes,  it  is 
provided  that  the  old  instruments  shall  secure  the  payment 
thereof,  and  that  this  security  was  to  be  held  by  this  expressly 
created  trustee.  In  the  one  instance  the  trustee  is  created  by 
operation  of  law,  and,  in  the  other,  by  an  express  and  implied 
agreement  of  all  concerned.  The  act  of  Wade  (in  his  effort 
to  perfect  the  deal  and  thereby  make  certain  the  $1,500  bonus, 
which  he  would  otlierwii^e  have  lost),  in  guaranteeing  the  pay- 
ment of  some  of  the  notes,  is  not  in  any  manner  inconsistent 
with  his  position  as  agent  for  respondents  during  the  transac- 
tion as  well  as  after  it  became  complete. 

9.  Xor  are  we  aware  of  any  rule  precluding  an  agent  from 
ffuaranteeing  to  his  principal  the  payment  of  claims  handled  by 
him  for  such  principal,  especially,  as  in  tliis  cflse..  where  the  agent 
was  to  be  one  of  the  beneficiaries  in  conjunction  with  the  parties 
whom  he  was  to  and  did  represent.  In  this  case,  it  appears  that 
he  was  not  only  willing  to  guarantee  the  payment  of  some  of  the 
notes,  but  also  consented  to  retain  the  old  note  and  mortgage 
st^curity,  and  that  he  received  moneys  from  time  to  time,  all  of 
which  constituted  a  means  of  aiding  and  insuring  the  payment 
of  not  only  the  full  amount  of  money  advanced,  with  interest, 
to  the  parties  furnishing  it,  but  his  bonus  as  well,  in  proportion 
to  the  respective  interests  of  each,  thereby  furnishing  additional 
security  to  respondents  for  the  money  advanced  by  them.    It  is 
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hardly  possible^  nor  is  it  reasonable,  to  assume  that  Wade  was 
acting  in  any  other  capacity  than  as  their  agent,  or  to  assume 
that,  after  the  transaction  was  completed,  he  was  agent  for  ap- 
pellants in  reference  to  matters  here  involved,  for  to  do  so 
wonld  be  to  accept  the  conclusion  that  respondents  adopted  an 
extremely  unbusinesslike  method  in  this  instance  by  retaining 
only  the  new  notes,  and,  through  Wade,  as  appellants'  agent, 
permitting  the  payors  and  mortgagors  to  retain  the  mortgage 
security.  The  mere  statement  of  this  theory  is  sufficient  for  its 
answer. 

It  is  also  urged  that  there  is  nothing  in  the  evidence  of  either 
of  the  parties  indicating  any  agreement  to  the  effect  that  the 
proceeds  of  the  sale  of  the  lands  should  be  paid  to  Wade,  and  by 
him  applied  on  the  mortgage  indebtedness,  it  being  insisted  that 
the  proceeds  received  from  the  rent  only  could  be  thus  consid- 
ered. After  a  re-examination  of  the  testimony,  we  find  that  the 
conclusion  reached  on  this  point  in  our  former  opinion  is  not 
only  clearly  deducible  from  the  proceedings  taken  as  a  whole, 
but  is  manifest  from  the  testimony  of  McLeod,  as  well  as  of 
Hartman,  Sturgis^  agent.  McLeod,  after  stating  that  Wade  was 
to  hold  the  old  note  and  mortgage  as  security  for  the  notes, 
was  asked: 

'^Q.  Did  he  tell  you  anything  about  having  these  other  notes 
further  secured  by  having  the  city  rents  turned  over  to  him? 

A.  I  asked  how  he  was  to  pay  the  interest  on  these  notes.  He 
said  the  rents  was  to  come  to  him,  and  if  any  of  the  property 
was  sold  they  would  apply  it  on  these  notes.  That  is  the  reason 
he  gave  on  or  before  five  years  after  date,  so  they  could  have  a 
chance  to  sell  it. 

Q.  He  also  told  you  he  would  have  these  rents  assigned  to 
him  to  apply  on  the  notes  ? 

A.  He. said  he  could  pay  the  interest  because  he  was  getting 
the  rents. 

Q.  How  did  you  get  your  interest  payments  you  have  on  there  ? 
How  was  it  paid  to  you  and  by  whom  ? 

A.  He  gave  that  credit  on  the  back  of  them,  and  he  made  a 
memorandum  of  it  Always  and  held  it,  and  always  gave  me 
credit  on  the  back  for  it. 

«0b. 86 
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Q.  Then  you  would  bring  in  the  note,  and  he  would  indorse 
the  amount  on  the  back? 
A.  Yes,  bit/' 

That  McLeod  knew  of  the  transactions  going  on,  and  received 
the  benefits  without  objection^  is  manifested  by  the  following 
question  propounded  to  him,  and  his  answer  thereto :  "Did  you 
ask  him  (Wade)  about  any  releases  of  mortgages  he  had  made 
at  any  time  ?    A.  He  said  he  was  releasing  property/' 

10,  That  Sturgis  knew  of  the  transactions,  and  with  such 
knowledge  recognized  Wade  as  her  agent  and  received  the  bene- 
fits thereof  during  all  of  this  time,  clearly  appears  from  the 
various  facts  and  circumstances  disclosed  by  the  record.  For 
example,  she  authorized  Wade  to  draw  $7,000  from  her  bank 
account  with  which  to  procure  the  Teal  note  and  mortgages  se- 
curing the  same.  Both  she  and  McLeod  understood  that  Wade 
should  collect  and  receive  the  rents  of  the  mortgaged  property, 
that  the  debt  should  be  paid  in  installments,  and  that  Wade 
would  hold  the  Teal  mortgages  as  security  for  respondents'  notes. 
They  were  largely  interested  in  the  bank  in  which  he  was  cashier 
and  trusted  him  with  the  money.  They  went  to  him  for  their 
payments  and  never  approached  the  appellants,  or  any  of  them; 
and,  in  addition  to  these  circumstances,  Mr.  Hartman,  the  agent 
of  Sturgis,  says: 

"Q.  Tell  us  what  Mr.  Wade  told  you  about  that  note. 

A.  He  said  he  was  taking  it  up— this  large  note  of  Teal's  for 
$28.000 —  and  wanted  to  handle  it  here  at  a  reduced  rate  of 
interest,  so  that  when  the  rents  were  collected,  and  any  property 
sold,  it  could  be  applied  on  the  payment  of  the  notes  in  partial 
payments." 

Here  we  have  the  purpose  made  known  to  Hartman  before 
the  deal  was  consummated,  which,  being  followed  with  the 
making  of  Wade  trustee  for  all,  and  acceptance  of  the  note  with 
statement  endorsed  thereon,  through  which  she,  with  others  in- 
terested, seek  this  foreclosure,  makes  the  conclusion  inevitable 
that  Sturgis,  with  other  respondents,  in  law,  as  well  as  in  fact, 
recognized  Wade  as  her  agent ;  and  while  Wade,  during  the  trans- 
action until  its  completion,  was  the  pivot  around  which  all  the 
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parties  to  the  deal  were  acting,  and  to  whom  they  looked  for  its 
proper  consummation,  his  relationship  with  appellants,  so  far  as 
the  questions  here  involved  were  concerned,  was  at  an  end  on 
its  completion,  and  he  thereafter  continued  as  the  agent  of  re- 
spondents only.  He  was  made  the  custodian  of  and  held  the 
legal  title  to  the  Teal  note  and  mortgages  on  which  appellants, 
by  agreement,  oral  and  written,  were  bound  to  pay  all  rents  and 
proceeds  of  sales  to  him,  and  in  accordance  therewith  all  pay- 
ments were  made  to  him,  which  acts  respondents,  to  say  the 
least,  impliedly  approved  and  did  not  question  so  long  as  they 
received  the  benefits,  but  seek  to  avoid  that  part  of  the  arrange- 
ments thus  made  and  recognized  which  may  appear  to  be  to 
their  injury.  It  is  settled  that  such  cannot  be  sanctioned  by 
courts  of  equity.  Respondents,  under  such  circumstances,  arc 
estopped  from  questioning  Wade's  authority  to  receive  payments 
from  defendants  on  this  indebtedness,  and  that  he  was  acting 
as  their  agent  throughout  the  proceeding.  It  is  too  well  settled 
to  admit  of  serious  discussion  that  the  principal  must  adopt  or 
reject  the  act  of  his  agent  as  an  entirety,  and  cannot  receive  the 
benefit  of  such  agency  without  bearing  its  burdens :  Coleman  v. 
Stark,  1  Or.  116;  La  Grande  Nat.  Bank  v.  Blum,  27  Or.  215 
(41  Pac.  659). 

11.  We  are  quoted,  in  effect,  as  saying  that  all  oral  agree- 
ments between  the  parties  were  subsequently  reduced  to  writ- 
ing. In  this  deduction  counsel  are  in  error;  our  statement  be- 
ing that,  as  a  part  of  the  transaction,  an  agreement  was  entered 
into  concerning  the  collection  and  disbursement  of  rents,  which 
was  afterwards  reduced  to  writing,  being  the  instrument  there 
quoted.  But  we  neither  said,  nor  meant  to  say,  that  all  the 
transactions  were  included  in  the  written  contract,  as  many 
took  place  afterwards.  Nor  was  it  necessary,  under  the  status 
of  the  parties  at  the  time  suit  was  brought,  that  the  written  in- 
struments should  have  included  all  dealings  between  them.  Lands 
were  sold  and  mortgages  released,  and  the  proceeds  thereof  hav- 
ing been  accepted,  and  the  oral  agreements  executed  and  acted 
upon,  is  sufficient  to  take  the  case  out  of  the  statute  of  frauds. 
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In  fact,  it  is  too  well  settled  to  admit  of  serious  doubt  that 
agreements,  whether  oral  or  partly  oral  only,  when  once  exe- 
cuted, are  binding  on  all  parties  thereto.  As  formerly  stated, 
the  old  note,  although  in  Wade's  possession,  is  treated  and  rec- 
ognized, not  as  evidence  merely,  but  as  having  sufficient  life  to 
continue  the  mortgages  in  force  and  to  entitle  respondents  to 
maintain  this  suit  for  their  foreclosure,  but  for  all  other  pur- 
poses are  treated  as'  extinguished,  for,  if  available  only  as  evi- 
dence of  the  existence  and  effect  of  the  mortgages,  it  is  to  no 
purpose,  as  it  could  only  tend  to  prove  an  intent  to  revive  a 
canceled  instrument,  for  which  purpose  it  would  be  insufficient. 
In  thia  connection  it  must  be  remembered  that  this  is  not  an 
action  on  the  notes,  but  a  suit  to  foreclose  the  mortgages. 

It  is  urged  by  counsel  for  Mrs.  Sturgis  that,  as  she  did  not 
file  this  suit,  the  statement  in  our  former  opinion  to  the  above 
effect,  to  use  counsers  language,  ^'haa  been  washed  away  by  an 
avalanche  from  the  record  itself.'^  True,  she  did  not  bring  this 
suit,  and  appears  only  as  one  of  the  defendants;  but,  notwith- 
standing that  feature,. she  has  no  interest  in  common  with  ap- 
pellants, and  was  made  a  defendant  only  because  of  having  an 
interest  in  the  subject-matter  involved,  and  by  reason  of  refusing 
to  join  as  one  of  the  plaintiffs.  Although  a  defendant,  she  af- 
firmatively pleads  and  formally  sets  up  her  interests,  and  makes 
similar  averments  and  seeks  the  same  relief  as  the  plaintiffs. 
From  this  it  follows  that,  whether  she  be  termed  a  plaintiff  or 
defendant,  or  whether  she  joined  in  the  filing  of  the  suit,  or 
subsequently  saw  proper  to  move  and  assert  similar  rights  in  the 
same  manner  through  the  same  source,  is  immaterial,  and,  to 
say  the  most  in  favor  of  counsel's  contention  in  this  respect,  is 
what  might  be  termed  a  "distinction  without  a  difference.*'  The 
inconsistency  of  her  position  is  manifest,  whether  we  say,  "for 
the  purpose  of  bringing  this  suit,"  etc.,  or  adjust  our  statement 
to  what  is,  in  effect,  counsel's  position  on  this  point,  and  say, 
"for  the  purpose  of  seeking  a  decree  of  foreclosure  in  her  favor 
she  recognizes  the  old  note  as  having  sufficient  life  to  entitle 
her  to  foreclose  the  mortgages  for  which  she  recognizes  Wade 
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as  her  trustee,  but  considers  the  note  extinguished^  and  denies 
Wade's  trusteeship  for  any  other  purpose/' 

The  transactions  shown  in  this  case  clearly  bring  it  within  the 
principles  announced  and  recognized  in  Coleman  v.  Stark,  1  Or. 
116;  Wills  V.  Wilson,  3  Or.  308;  Swegle  v.  Wells,  7  Or.  222; 
La  Grwnde  Nat  Bank  v.  Blum,  27  Or.  215  (41  Pac.  659).  And 
these  decisions  on  the  points  here  involved  are  in  harmony  with 
the  great  weight  of  cases  in  this  country,  many  of  which  are 
cited  in  our  former  opinion.  As  is  in  effect  clearly  held  in 
Swegle  v.  Wells,  "the  ordinary  rules  relating  to  commercial 
paper/'  referred  to  by  counsel  for  McLeod^  cannot  apply  to  such 
cases;  nor  can  it  make  any  difference  that  the  verdict  of  the  jury 
in  that  case,  to  which  our  attention  is  directed,  was  left  undis- 
turbed, as  the  conclusion  here  reached  is  in  harmony  with  the 
result  there^  both  as  to  the  law  and  the  facts  under  consideration. 

12.  Other  points  upon  the  merits  are  urged  by  counsel  for 
respondents,  but  all  of  them,  like  some  we  have  here  re-examined, 
are  discussed  in  our  former  opinion,  and  sufficient  reasouB  are 
not  advanced  to  entitle  them  to  further  consideration.  Our  at- 
tention, however,  has  been  especially  directed  to  the  moneys  paid 
to  Wade  by  appellants,  concerning  which  it  is  maintained  that 
his  receipts  are  insufficient  to  cancel  the  indebtedness.  In  this 
connection,  our  attention  is  called  to  the  "Wade-Despain  Trust 
Account,''  by  reason  of  which  it  is  claimed  that  an  agency  is 
shown  between  Wade  and  defendants;  that  it  shows  a  deposit 
to  the  credit  of  that  account  of  $46,313.78  and  a  payment  to 
the  owners  of  the  new  notes  of  but  $18,650;  that  this  account 
discloses  $7,000  yet  due  on  the  McLeod  note,  and  $1,157.45  on 
the  Sturgis  note ;  and  that  the  balance  of  the  deposits  was  applied 
in  payment  of  interest  on  the  notes,  taxes  and  insurance  for 
defendants,  including  moneys  paid  to  the  Berkeleys  and  Des- 
pains,  and  in  the  cancellation  of  a  certain  note  and  mortgage  on 
defendants'  property  in  Union  County,  showing  disbursements 
from  this  fund  of  $1,501  more  than  received.  The  fallacy  in  this 
contention  lies  in  assuming  that  appellants  are  bound  by  every- 
thing shown  by  the  books  and  checks  relative  to  the  Wade-Des- 
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pain  Trust  Account.  This  account  was  adopted  by  Wade  after 
he  had  entered  upon  his  duties  as  trustee  for  the  holders  of  the 
new  notes,  and  was  merely  a  method  adopted  for  his  own  con- 
venience, over  which  appellants  had  no  control.  The  money 
was  paid  to  Wade,  out  of  which  certain  sums  were  to  be  first 
paid,  such  as  the  $150  per  month  to  Mrs.  Despain  and  payment 
of  taxes,  etc.,  in  accordance  with  the  understanding  of  all;  but 
it  was  immaterial  to  her,  as  well  as  to  the  other  appellants,  as  to 
how  the  account  was  kept  in  the  bank  after  having  been  paid  to 
the  party  entitled  to  receive  it.  All  in  excess  of  the  sums  to  be 
expended  under  the  written  agreement  was  paid  to  him  for  the 
purpose  of  reducing  the  principal  and  interest  on  the  indebted- 
ness covered  by  the  mortgages,  and  was  under  the  control  of 
Wade  only.  He  held  the  mortgages  and  original  note,  neither 
of  which  was  extinguished  until  fully  paid.  Appellants,  accord- 
ingly, paid  the  money  to  the  holder  of  the  legal  title  thereof, 
and  it  was  not  incumbent  upon  them  to  see  that  it  was  credited 
on  the  proper  instrument :  Swegle  v.  Wells,  7  Or.  222 ;  HcUfield 
V.  Reynolds,  34  Barb.  612. 

The  question  as  to  the  application  of  moneys  received  on  the 
debt  when  collected  by  Wade  became  a  matter  between  him  and 
respondents  only,  and,  if  applied  as  it  should  have  been,  the  debt 
was  canceled,  while,  if  not  so  applied,  the  effect,  so  far  as  the 
same  may  affect  appellants,  must  be  determined  according  to, 
and  under,  the  well-known  maxim  that  "equity  looks  upon  that 
as  done  which  should  have  been  done,'^  which  would  entitle  the 
notes  and  mortgages  to  cancellation.  In  respect  therefore  to 
this  account,  it  was  opened  by  Wade  as  a  trustee,  and  he  thereby 
became  the  depositor,  and,  as  such,  alone  had  authority  to  draw 
upon  it.  A  large  part  of  the  money  deposited  to  the  credit  of 
this  account  is  shown  to  have  been  paid  to  him  by  check,  which 
checks  were  made  payable  to  his  order  as  trustee.  The  money 
therefore  paid  to  and  received  by  him  was  received  in  his  trust 
capacity,  and,  so  far  as  any  part  thereof  was  paid  to  appellants 
or  disbursed  on  expenses  of  the  trust,  they  are  properly  chargea- 
ble, but,  so  far  as  not  thus  paid,  are  chargeable  against  resp<»d- 
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ents.  The  books,  statements,  etc.,  showing  the  condition  of  the 
account,  constitute  admissions  against  his  interest  as  trustee, 
and  as  such,  were  properly  admitted  in  evidence  for  the  purpose 
of  showing  the  payments  to  him  to  be  applied  on  appellants'  in« 
debtedness,  for  which  they  are  accordingly  entitled  to  credit 
thereon  to  the  full  amount  of  the  sums  shown  by  this  account, 
as  well  as  those  disclosed  by  any  other  statements  or  receipts 
to  have  been  received  by  him,  in  excess  of  disbursements  made 
to  and  for  them  under  their  agreement.  The  moneys  therefore 
drawn  from  this  account,  which  are  properly  chargeable  to  the 
appellants,  are  the  sums  paid  to  Mrs.  Despain  for  her  support, 
to  the  Berkeleys,  for  collecting  rents  and  for  taxes,  insurance, 
repairs,  etc.,  amounting  to  $17,756.50. 

After  a  careful  re-examination  of  the  accounts,  statements, 
deposit  books,  etc.,  showing  receipts  and  disbursements  by  Wade, 
under  his  trust,  we  find  the  sums  for  which  respondents  are 
chargeable  to  be  as  follows: 

June  29,  1898^  8  notes  payable  to  Wade  as  trustee, 

aggregating   $29,500.00 

Interest  on  same  to  December  30,  1904,  date  of  last 

credit 13,422.50 

Aggregate  amount  paid  to  N.  E.  Despain 8,500.00 

Amount  paid  to  Norbome  Berkeley 1,470.76 

Amount  paid  to  C.  Berkeley ^ 129.35 

Amount  paid  for  insurance,  taxes,  repairs,  etc 4,644.04 

Aggregate  interest  on  last  four  sums  (approximate)     3,425.00 

Total  $61,091.64 

Moneys  received  by  Wade,  as  trustee,  from  appellants  and 
their  agents  are  as  follows : 
Between  July  29,  1898,  and  September  11,  1903,  cash 

from  Snyder $13,685.69 

July  18,  1898,  cash  from  LaPontaine 5,500.00 

March  7,  1899,  paid  to  C.  B.  Wade   from   sale   of 

Grande  Bonde  ranch 8,000.00 

March  30,  1899,  from  sale  of  other  property 3,500.00 

September  4,  1899,  cash  from  Campbell  from  sale  of 

land    302.00 

September  8,  1903,  cash  from  Florence  Berkeley 1,408.00 
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December  8,  1903,  cash  from  Peringer 1,050.84 

Aggregate  amount  of  interest  on  these  payments  from 

date  of  each  thereof 11,414.80 

Total  amount  of  rents  collected 17,756.60 

Total  credits $62,617.83 

It  will  be  observed,  therefore,  from  the  statements,  boot*,  etc., 
introduced  in  evidence,  that  Wade,  as  trustee,  received  from  ap- 
pellants and  for  respondents,  to  be  applied  in  the  payment  of 
the  instruments  secured  by  the  mortgages,  about  $1,200  more 
than  sufficient  for  the  cancellation  thereof. 

It  is  urged,  however,  that  the  item  of  $3,500  was  a  loan  to 
Wade  by  appellants,  and  that  they  should  not  be  credited  with 
this  item;  but  we  find  nothing  in  the  record  to  justify  this  in- 
ference, nor  is  there  anything  in  the  statement  made  by  Berkeley 
to  Hartman,  testified  to,  when  considered  in  connection  with 
Berkele/s  explanation  thereof,  to  justify  such  conclusion.  In 
fact,  the  receipt  itself,  which  it  is  conceded  was  given  for  the 
money,  is  sufficient  to  rebut  counsel's  theory,  it  being  as  follows: 

"Pendleton,  Oregon,  Mch.  30,  1899. 
Beceived  from  the  Despain  Estate  on  account  of  Wade  trustee 
mortgage,  against  the  estate  property,  thirty-five  hundred  dollars 
to  be  applied  on  notes  in  final  settlement — ^interest  in  accordance 
with  terms  of  mortgage. 

C.  B.  Wade,  Trustee." 

13.  It  is  also  contended  that  the  $8,000  received  from  the  sale 
of  the  Grande  Sonde  ranch  should  not  be  applied  on  respond- 
ents' claim.  This  again  overlooks  the  legal  effect  of  the  agree- 
ment by  which  Wade  was  made  the  holder  of  the  legal  title  to 
the  Teal  note  and  mortgages  which  were  not  to  be  deemed  can- 
celed until  the  entire  amount  represented  therein  should  be  paid. 
The  evidence  discloses  that  this  land  was  sold  and  deeded  to 
Wade  by  the  Despains  for  the  consideration  of  $8,000  over  and 
above  the  mortgage  liens  thereon,  under  an  express  agreement 
that  this  sum  should  be  applied  on  the  mortgage  indebtedness 
held  by  him  against  them,  and  that  the  deposit  books  of  the 
Wade-Despain  Trust  Account  show  that  he  received  this  money 
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from  them,  placing  it  to  the  credit  of  this  fnnd.  This  transac- 
tion was  the  same  in  effect  as  if  the  Despains  had  sold  the  farm, 
subject  to  the  mortgage,  to  any  other  person,  and  paid  the  $8,000 
received  therefor  to  Wade  on  the  mortgages,  and  he,  in  place  of 
paying  it  to  respondents  under  his  trust,  had  loaned  it  to  the 
purchaser,  or  to  any  other  person  with  which  either  to  cancel 
the  lien  on  the  farm  sold  or  for  any  other  purpose.  In  short,  the 
question  as  to  what  he  may  have  done  with  this  or  any  other 
fimd  received  from  appellants  for  application  on  the  mortgage 
indebtedness  became,  under  the  record  herein,  a  matter  for  ad- 
justment between  the  respondents  and  Wade,  as  their  agent,  and 
could  not,  as  a  matter  of  law,  concern  appellants. 

Under  any  construction  that  may  reasonably  be  applied  to  the 
evidence,  as 'well  as  from  any  inference  that  may  logically  be 
deduced  from  the  record,  it  appears  that  more  than  sufficient 
funds  have  been  paid  to  the  party  lawfully  entitled  to  receive 
them  for  the  cancellation  of  the  indebtedness. 

It  follows  that  the  petition  for  rehearing  should  be  denied. 

Revebsed  :  Beheabinq  Denied. 


Argued  16  April,  decided  11  June.  1907. 

bobhtg  lxtmbeb  go.  v.  boots. 

90  Pac.  487. 

IiOoaiNo— Contract  for  Sau  of  Standing  Timbbr. 

1.  A  contract  for  the  sale  of  standing  timber,  Indefinite  by  its  terms 
as  to  how  the  timber  shall  be  moved  or  at  what  place  on  the  tract,  becomes 
definite  by  the  subsequent  acts  of  the  grantee,  and  the  locations  so  estab> 
llshed  are  as  bindlnar  as  if  fixed  by  the  parties  originally. 

Sams— Damaobs  for  Intbrfbrencs. 

2.  Where  a  riirht,  as,  for  example,  to  cut  and  remove  standing  timber, 
has  become  vested  at  a  particular  point  by  the  action  of  the  parties, 
neither  the  grantor  nor  any  one  acting  under  him  can  interfere  without 
Incurring  a  liability  for  damages — and  it  is  not  a  defense  to  show  that 
the  rlirht  of  removal  miffht  have  been  exercised  equally  as  well  at  other 
points. 

Railroad— Contract  for  Right  of  Wat — ^Riqht  of  Entry. 

3.  A  contract  a^rreeinff  to  convey  a  rigrht  of  way  within  a  time  specified, 
with  the  risrht  to  enter  on  the  property  described,  does  not  confer  an  im- 
xnediate  riffht  of  entry. 

Loos — Contract — ^Proof. 

4.  A  party  must  prove  the  allegations  or  claims  on  which  he  relies. 
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and  If  lights  are  conditional,  he  must  prove  a  compliance  with  the  con- 
dition. 

A  buyer  of  standing:  timber  under  a  contract  limiting  the  time  for  its 
removal,  who  relies  on  an  extension  of  the  time  for  the  removal  of  the 
same,  pursuant  to  a  subsequent  contract  grantiner  the  extension  of  time 
on  a  specified  condition,  must  establish  performance  of  the  condition 
before  he  can  rely  on  the  subsequent  contract 

PLKADINOS   AND    PROOFS    IN    L^W    ACTIONS. 

5.  Parties  litigant  should  not  forget  the  rule  of  pleading  that  proofs 
must  correspond  to  and  be  limited  by  the  claims  stated  in  the  written 
pleadings,  and  rights  beyond  those  thus  asserted  cannot  be  granted  in  law 
actions. 

Where  a  buyer  of  standing  timber  under  a  contract  limiting  the  time 
for  its  removal  alleges  in  his  complaint,  in  an  action  for  the  seller's 
breach  of  contract,  that  he  was  allowed  the  time  specified  in  the  contract 
for  the  removal  of  the  timber,  without  pleading  any  modification  of  the 
contract,  he  cannot  rely  on  a  subsequent  contract  extending  the  time  for 
the  removal. 

License — Damages  for  Injury  bt  Trbbpassbr. 

6.  A  licensor  is  not  liable  for  damages  caused  the  licensee  by  the 
unauthorized  acts  of  trespassers. 

An  owner  sold  standing  timber  on  his  premises,  and  gave  the  buyer 
the  right  to  remove  the  same  within  one  year.  Before  the  expiration  of 
the  year,  he  agreed  to  convey  to  a  railroad  company  a  right  of  way.  The 
contract  did  not  give  the  company  the  right  to  enter  on  the  premises,  but 
the  company,  before  the  expiration  of  the  year,  did  enter  on  the  premises 
and  interfered  with  the  buyer's  method  of  removing  the  timber.  Heldr 
that  the  buyer  could  not,  for  the  damages  sustained,  maintain  an  action 
against  the  owner,  but  his  remedy  was  against  the  com]>any. 

From  Multnomah:  John  B.  Clbland,  Judge. 

Statement  by  Mb.  Commissionee  Slater. 

The  Boring  Junction  Lumber  Co.,  as  the  assignee  of  0.  A. 
Palmer,  sues  J.  W.  Roots  to  recover  damages  for  breach  of  a 
contract  made  by  defendant  with  Palmer  for  the  sale  of  saw 
timber  on  the  N.  i  of  the  N.  E.  i  of  section  1  township  2  S.^ 
range  3  E.,  and  on  other  lands  adjacent,  all  in  Clackamas  County,, 
with  the  right  to  remove  the  same  within  one  year  from  June  28, 
1902,  the  date  of  the  contract.  The  breach  alleged  is  that 
thereafter,  and  before  April  1,  1903,  defendant  sold  and  con* 
veyed  a  right  of  way  for  an  electric  line  and  other  railroad  acrosa 
the  80  acres  above  described  without  making  any  provision  for 
the  removal  of  the  timber  thereon  to  plaintiflPs  sawmill,  and  that 
"the  railroad  company^'  entered  upon  the  land  and  built  a  rail- 
road on  a  high  embankment  without  any  provisions  for  the  re- 
moval of  plaintiffs  timber  to  plaintiff's  sawmill;  that  the  build- 
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ing  of  the  road  on  the  right  of  way,  as  the  defendant  authorized 
it  to  do,  made  it  necessary  for  plaintiff  to  build,  and  plaintiff 
did  built,  tunnels  under  the  railroad  and  through  the  embank- 
ments to  enable  it  to  remove  its  timber  to  its  sawmill.  For  the 
expense  of  building  these  tunnels,  as  well  as  for  the  extra  ex- 
pense of  having  to  take  its  logs  through  the  tunnels  and  for 
loss  of  timber,  which  it  was  not  able  by  reason  of  the  delay  oc- 
casioned by  the  building  of  the  tunnels  to  take  off  within  the 
one  year  allowed  by  the  contract  of  sale,  plaintiff  claims  damages. 

Defendant  answered,  denying  all  of  the  allegations  of  the 
complaint,  except  that  he  admits  owning  the  land  described,  and 
that  he  made  the  contract  with  Palmer  for  the  sale  of  the  tim- 
ber. There  are  also  three  separate  affirmative  defenses  alleged, 
of  which  the  first  two  need  not  be  mentioned.  The  third  defense 
is  to  the  effect  that  the  right  of  way  mentioned  was  not  granted 
by  defendant  until  after  the  time  provided  iif  the  contract  for 
the  removal  of  the  timber  had  expired,  and  that  any  and  all 
grants  made  by  him  to  "the  railroad  company"  were  made  by 
quitclaim  deed  only,  and  the  purchaser  took  the  same  with  full 
knowledge  of  and  subject  to  all  rights  and  equities  acquired  by 
said  0.  A.  Palmer  or  his  assigns  in  and  to  the  lands  or  timber 
by  reason  of  his  contract;  that  plaintiff  was  damaged,  if  at  all, 
by  the  acts  of  the  railroad  company  and  not  by  the  acts  of  the 
defendant.  The  reply  put  in  issue  all  of  the  material  allegations 
of  the  aiiswer. 

The  cause  was  tried  before  the  court  without  a  jury,  and, 
among  others,  the  following  findings  were  made: 

"(3)  That  on  June  28,  1902,  the  defendant  agreed  in  writing 
to  sell  certain  saw  timber  in  the  N.  i  of  the  N.  E.  i  of  said 
section  1,  to  one  0.  A.  Palmer  for  a  valuable  consideration,  which 
consideration  was  afterwards  paid.  That  said  contract  did  not 
give  a  right  to  remove  said  timber  in  any  particular  direction 
nor  to  any  particular  place,  or  mention  how  or  to  what  place  the 
timber  was  to  be  removed.  That,  under  said  contract,  said  0.  A. 
Palmer  was  to  begin  removing  said  timber  on  said  portion  of 
section  1  first,  and  continue  thereon  until  removal  was  com- 
pleted. Then  he  was  to  remove  the  timber  from  the  other  of 
said  tracts  purchased  in  the  order  in  said  contract  specified.  *  * 
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(5)  That  defendkant  did  not  before  April  1,  1903,  nor  at  any 
time  while  plaintiff  had  any  rights  therein,  sell  or  deed  by  a 
proper  conveyance  a  right  of  way  for  a  railroad  across  the  N.  J 
of  the  N.  E.  J  of  said  section  1. 

(6)  That  on  July  10,  1902,  said  Boots  and  said  Portland 
City  &  Oregon  Railway  Co.  did  enter  into  a  written  agreement 
whereby,  in  consideration  of  the  building  of  the  railway  across 
his  lands,  defendant  was  to  give  them  a  right  of  way  over  said 
section  1.  That  such  agreement  contained  no  covenants  or 
rights  of  entry,  but  only  bound  defendant  on  the  performance 
of  certain  conditions  therein  expressed  within  one  year  from 
date  to  give  it  a  deed  to  a  right  of  way  across  his  lands.  That 
the  evidence  failed  to  show  that  the  conditions  precedent  in  said 
agreement  were  ever  complied  with,  or  that  said  railroad  com- 
pany was  ever  entitled  to  a  deed  thereunder.  *  * 

(8)  That  in  July,  1903,  the  Oregon  Water  Power  &  Railway 
Co.  got  a  quitclaim  deed  to  a  right  of  way  across  defendant's 
said  land,  but  the  same  in  no  way  refers  to,  nor  does  it  appear 
to  be  responsive  to,  the  contract  to  the  Portland  City  &  Oregon 
Railway  Co.,  and  is  not  a  copy  of  the  deed  there  agreed  to  be 
made,  and  is  given  after  the  contract  right  to  the  timber  given 
to  0.  A.  Palmer  on  this  80  acres  in  section  1  had  expired.  *  * 

(11)  That  in  March,  1903,  the  Oregon  Water  Power  &  Rail- 
way Co.,  successors  to  the  Portland  City  &  Oregon  Railway  Co., 
began  building  its  line  across  the  said  land  of  defendant  and 
found  plaintiff  in  possession  thereof,  removing  the  timber  and 
with  skidroads  across  the  proposed  right  of  way.  *  * 

(12)  That  the  contract  of  July  10,  1902,  did  not  give  the 
said  railroad  company  right  to  enter  upon  said  lands  and  inter- 
fere with  plaintiff  in  removing  the  timber  purchased  under  the 
contract  of  June  28,  1902." 

From  these  the  court  made,  among  others,  the  following  con- 
clusions of  law: 

"(2)  The  quitclaim  deed  given  to  such  right  of  way  by  J.  W. 
Roots  in  July,  1903,  after  plaintiff's  right,  if  any,  in  said  lands 
had  expired,  caused  no  damage  to  plaintiff. 

(3)  That  the  contract  of  July  10,  1902,  between  J.  W.  Roots 
and  the  Portland  City  &  Oregon  Railway  Co.,  did  not  give  the 
electric  railroad  company  any  superior  right  to  the  plaintiff  in 
possession  under  contract  of  June  28,  1902,  and  said  company 
could  not  oust  plaintiff  by  reason  of  any  authority  given  it  by 
defendant  in  said  contract. 


June,  1907]      Boring  Lumber  Co.  v.  Roots.  573 

(4)  That  plaintiff  was  damaged,  if  at  all,  by  its  own  act  in 
surrendering  to  one  without  right  or  only  an  inferior  one. 

(5)  That  said  contract  of  July  10,  1902,  did  not  authorize 
said  company  to  interfere  with  plaintifE  in  removing  the  timber 
under  contract  of  June  28,  1902. 

(6)  That  the  said  contract  of  July  10,  1902,  gave  no  right  of 
immediate  entry  and  the  entry  of  the  Oregon  Water  Power  & 
Railway  Co.,  so  far  as  plaintiff  was  concerned,  was  a  trespass. 

(7)  That  since  the  contract  of  June  28,  1902,  gave  to  the 
purchaser  no  right  to  take  timber  in  any  particular  direction  or 
to  any  particular  place,  and  there  were  other  equally  accessible 
directions  and  places  open  to  plaintiff  over  and  to  which  the 
timber  could  have  been  removed,  there  was  no  damage  to  plaintiff 
because  the  road  in  the  direction  complained  of  was  not  left 
open." 

Plaintiff  objected  to  each  of  the  foregoing  findings,  except 
finding  No.  11,  as  contrary  to  the  evidence,  and  to  each  of  the 
conclusions  of  law;  but,  the  court  having  overruled  plaintiff's 
objections,  judgment  was  entered  in  favor  of  defendant,  from 
which  plaintiff  appeals.  Affirmed. 

.  For  appellant  there  was  a  brief  over  the  name  of  Ralph  Roloef- 
son  Duniwcuy. 

For  respondent  there  was  a  brief  with  oral  arguments  by  Mr. 
Charles  Henry  Dye  and  Mr.  Harvey  Edwin  Cross. 

Opinion  by  Mr.  Commissioner  Slater, 

The  correctness  of  the  findings  of  fact  and  conclusions  of  law 
herein  must  be  determined  in  the  main  by  the  proper  legal  con- 
struction to  be  placed  upon  the  written  contracts  of  the  parties, 
namely,  the  contract  of  June  28,  1902,  between  defendant  and 
0.  A.  Palmer  for  the  sale  of  the  timber,  and  that  of  July  10, 
1902,  between  defendant  and  the  Portland  City  &  Oregon  Rail- 
way Co.  for  a  right  of  way  through  defendant's  premises. 

The  second  and  third  findings  of  fact  are  unquestionably  sup- 
ported by  the  evidence.  It  would  have  relieved  the  case,  how- 
ever, of  much  confusion  and  perplexity,  if  the  written  contracts 
made  by  the  parties  had  been  inserted  in  full  in  the  findings, 
leaving  the  legal  effect  thereof  to  be  stated  in  the  conclusions  of 
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law.  As  it  is,  there  is  much  confusion  of  matters  of  fact  with 
conclusions  of  law.  Plaintiff  contends  that  the  court  should 
have  found  that  defendant^  by  his  contract  of  June  28^  1902^ 
gave  to  Palmer  and  his  successor  a  license  to  remove  the  saw 
timber  to  the  sawmill  on  "the  land  lying  east  of  the  center  of 
the  county  road,  and  running  about  north  and  south  through 
the  K.  i  of  the  N.  E.  J  of  section  1,  township  2  S.,  range  3  E.," 
instead  of  finding,  as  it  did  in  the  third  finding,  "that  said  con- 
tract did  not  give  a  right  to  remove  said  timber  in  any  particular 
direction  nor  to  any  particular  place,  or  mention  how  or  to  what 
place  the  timber  was  to  be  removed/'  And  in  connection  there- 
with, plaintiff  claims  that  conclusion  of  law  Xo.  7  is  erroneous. 
We  shall  consider  them  together. 

1.  It  is  conceded,  however,  by  plaintiff's  attorney  in  his  brief 
that  the  contract  mentioned  does  not  in  express  terms  grant  a 
license  to  take  the  timber  off  in  any  particular  direction  or  to 
any  particular  place,  but  he  argues  that  the  contract  contains 
no  restriction  as  to  where  or  in  what  direction  the  timber  is  to 
be  removed,  and  that  the  parties,  by  their  acts  subsequent  to  the 
making  of  the  contract,  fixed  and  located  the  place  and  direction 
of  removing  the  timber.  This  is  undoubtedly  correct,  and  the 
court  has  by  the  third  finding  substantially  found  that  there  was 
no  restriction  as  to  where  or  in  what  direction  the  timber  was 
to  be  removed;  and  it  also  found  in  the  eleventh  finding  that, 
when  the  railroad  company  began  building  its  line  across  the 
said  land  of  defendant,  it  found  plaintiff  in  possession  thereof, 
removing  the  timber  and  with  skidroads  across  the  proposed 
right  of  way.  This  latter  finding,  taken  in  connection  with 
finding  No.  3,  concedes  all  that  plaintiff  can  rightfully  claim, 
and  is  sufficient  for  the  purpose  of  establishing  plaintiff's  right 
as  claimed  by  it  to  exercise  its  license  at  and  across  defendant's 
land  where  the  right  of  way  intersected  its  skidroads.  It  is  not 
material  to  what  point  beyond  the  right  of  way  plaintiff  may 
have  taken  his  logs.  The  place  of  exercising  the  license  granted 
was  not  fixed  by  the  contract,  but  was  afterwards  determined  by 
the  parties,  and  such  location  thereof  became  binding  on  them 
the  same  as  if  it  had  been  fixed  in  the  contract  in  the  first  in- 
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stance:  CuHis  v.  La  Orande  Water  Co.  20  Or.  34  (23  Pac.  808, 
25  Pac.  378:  10  K  E.  A.  484).  Prom  this  it  must  necessarily 
follow  that  conclusion  of  law  No.  7  is  erroneous,  and  cannot  be 
sustained,  for  the  licensee  had  built  its  skidroads  and  was  using 
them  for  the  purpose  expressed  in  the  granted  license  without 
objection  by  the  licensor.  The  right  became  vested  at  the  point 
of  user. 

2.  If  this  right  was  interfered  with  during  the  term  of  the 
license  by  the  licensor,  or  by  any  one  acting  under  his  authority, 
it  is  no  answer  to  an  action  therefor  to  say  that  there  were  other 
equally  accessible  directions  and  places  open  to  plaintiff,  over  and 
to  which  the  timber  could  have  been  removed,  and  that  there 
was  no  damage  to  the  plaintiff  because  the  road  was  not  left 
open  in  the  direction  complained  of. 

3.  Plaintiff's  objections  to  the  remaining  findings,  so  far  as 
they  may  be  material  to  a  decision  of  the  case,  are  covered  by 
the  terms  of  the  defendant's  so-called  contract  of  July  10,  1902, 
with  the  Portland  &  Oregon  Railway  Co.  This  instrument  is 
signed  only  by  the  defendant,  with  two  witnesses,  and  is  ac- 
knowledged in  the  same  form  as  a  deed.  In  effect^  it  purports 
on  its  face  that,  in  consideration  of  $1  paid  to  him  by  the  Port- 
land City  &  Oi^gon  Railway  Co.,  and  in  consideration  of  the 
advantages  of  the  location  of  its  line  through  and  upon  his  land, 
he  agrees  with  the  company  at  any  time  within  12  months  from 
that  date  to  execute  a  deed,  the  form  of  which  U  set  out  at  length 
in  the  contract,  containing  a  prospective  grant  of  a  right  of  way 
across  defendant's  lands,  in  consideration  of  the  location  of  a 
railway  through  and  upon  his  lands  and  the  advantages  which 
may  accrue  to  him  therefrom.  But  it  is  evident  by  the  very 
words  of  the  contract  that  none  of  the  terms  of  the  proposed 
deed  were  intended  to  become  effective,  as  granting  any  rights, 
until  it  had  been  executed.  It  is  not  a  contract  by  the  defendant 
saying  to  the  company  that  *Vhen  you  locate  and  build  the 
road  on  my  land,  and  in  consideration  thereof,  I  will  execute  the 
following  deed,"  from  which  language  an  implied  right  of  entry 
might  be  derived ;  but  it  is  a  contract  that  for  the  consideration 
of  $1,  and  the  advantage  of  the  location  of  its  line  through  and 
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upon  his  property^  the  defendant  agrees  to  execute  a  deed  within 
12  months^  which^  by  its  express  tenns^  is  to  grant  a  right  of 
way  "with  the  unrestricted  right  and  privilege  to  enter  upon, 
locate  and  construct  their  railway/'  etc.  This  expressly  n^a- 
tives  any  implied  right  in  the  company  arising  out  of  this  con- 
tract to  enter  upon  the  land  for  the  purpose  of  building  a  rail* 
road  prior  to  the  execution  of  the  deed.  In  this  respect  the  sixth 
finding  is  more  favorable  to  plaintiff  than  the  facts  justify;  but, 
taken  in  connection  with  finding  No.  12,  the  true  legal  effect 
of  the  contract  in  our  judgment  is  correctly  stated. 

4.  Nor  does  the  record  disclose  that  defendant  at  any  time 
before  June  28,  1903,  the  date  of  the  expiration  of  the  year  in 
which  plaintiff  was  to  remove  the  timber  therefrom,  had  made 
any  contract  or  conveyance  granting  a  right  of  way  to  any  one 
over  the  lands  in  question,  so  that  finding  No.  5  must  be  in  ac- 
cord with  the  evidence.  Plaintiff,  however,  contends  that  on 
December  30,  1902,  it  was  granted  by  defendant  an  extension  of 
time,  amounting  to  one  year,  in  which  to  take  off  the  timber, 
and  the  record  does  contain  a  writing  signed  by  defendant  to 
that  effect,  but  it  is  conditional,  not  absolute.  The  condition  is 
"in  case  0.  A.  Palmer  keeps  operating  the  mill  at  Boring  Junc- 
tion under  his  contract  with  F.  S.  Morris.'^  This  is  a  condition 
precedent,  and  there  is  no  evidence  in  the  record  that  the  con- 
dition was  complied  with  so  as  to  make  the  extension  effective. 

5.  A  more  serious  objection,  however,  to  the  consideration  of 
this  evidence  is  that  plaintiff  has  alleged  in  the  complaint  that 
he  was  allowed  one  year  only  by  the  defendant  by  the  contract 
of  June  28,  1902,  in  which  to  remove  the  timber,  and  it  does 
not  plead  any  modification  thereof,  so  that  plaintiff  is  bound  by 
it«  pleading  to  the  one  year  limitation  alleged. 

6.  On  July  11,  1903,  defendant  and  his  wife,  for  the  ex- 
pressed consideration  of  $1,  quitclaimed  unto  the  Oregtm  Water 
Power  &  Bailway  Co.,  successors  to  Portland  City  &  Oregon 
Bailway  Co.,  a  strip  of  land  100  feet  wide,  being  50  feet  in  width 
on  each  side  and  parallel  with  the  center  line  of  the  main  track 
of  the  railway,  as  the  same  was  then  established  and  constructed, 
upon,  over  and  across  defendant's  land,  but  the  date  of  the  ex- 
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ecution  of  this  instrument  is  after  the  expiration  of  plaintiff's 
contract,  and  when  all  of  its  rights  thereunder  had  ceased  to 
exist,  and  hence  the  execution  thereof  by  defendant  could  not  in 
any  event  have  been  a  violation  of  his  contract  ^ith  plaintiff. 
The  entry,  therefore,  in  March,  1903,  of  the  Oregon  Water 
Power  &  Railway  Co.  upon  defendants  land  then  in  the  posses- 
sion of  plaintiff  under  its  license,  as  found  by  the  court,  and 
the  building  by  the  railroad  company  of  the  embankment  com- 
plained of,  was,  as  against  plaintiff,  an  unauthorized  trespass, 
for  which  defendant  was  not  liable;  but  plaintiff  is  bound  to 
protect  its  own  rights,  and  neither  party  is  liable  for  the  in- 
fringement of  the  rights  of  the  other  by  the  acts  of  a  trespasser : 
18  Am.  &  Eng.  Enc.  Law  (2  ed.),  1135. 

These  legal  deductions  having  been  correctly  and  substan- 
tially found  and  stated  by  the  court  in  conclusions  1  to  6  inclu- 
sive, and  disregarding  the  seventli,  which  is  erroneous,  and  the 
eighth  and  ninth,  which  are  immaterial,  the  findings  are  suffi- 
cient to  support  the  judgment,  which  necessarily  should  be 
affirmed.  Affirmed. 


Decided  20  Auffust.  1907. 
DAVIDSON  V,  OOLDMBIA  TIMBEB  GO. 

91  Paa  441. 

APPBAL — ^TIMB   FOR   FILING   TRANSCRIPT — ^BFPBCT   OF    STIPULATION. 

1.  The  filing  of  the  transcript  within  the  time  allowed  by  law.  or  an 
extension  thereof  properly  obtained  and  entered  of  record  before  the 
expiration  of  the  time  previously  allowed,  is  Jurisdictional  and  its  omis- 
sion cannot  be  excused.  A  stipulation  for  additional  time  is  not  equivalent 
to  an  order  granting  such  time. 

SAMfl — Order  Nunc  Pro  Tunc. 

2.  Where  no  order  was  granted  by  the  trial  judge  on  a  stipulation 
extending  the  time  for  the  filing  of  a  transcript  on  appeal  until  after  the 
time  fixed  by  law  had  expired,  the  court  had  no  power  thereafter  to  grant 
an  order  extending  such  time  to  the  date  fixed  In  the  stipulation  by  direct- 
ing that  the  same  be  entered  nunc  pro  tunc  as  of  the  date  of  the  stipu- 
lation. 

Appealed  from  Columbia  County. 

40  Or. 87 
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Action  by  E.  L.  Davidson  against  the  Columbia  Timber  Co., 
in  which  defendant  appealed.  Respondent  now  moves  to  dis- 
miss the  appeal.  Dismissed. 

Mr,  T.  J.  Cleeton  for  the  motion. 
Mr,  J.  F.  Booths  contra. 

Fes,  Curiam.  On  November  3,  1906,  plaintiff  recovered  judg- 
ment against  defendant  in  the  circuit  court  of  Columbia  County 
for  $2,400  and  costs.  Defendant  appealed  by  giving  notice  in 
open  court  at  the  time  the  judgment  was  rendered.  The  tran- 
script was  not  filed  in  this  court  until  April  15,  1907.  The 
parties  stipulated  in  writing  for  an  order  extending  the  time 
until  that  date,  but  no  order  of  the  court  was  made  in  accord- 
ance with  such  stipulation.  The  defendant  moves  to  dismiss 
the  appeal. 

1.  The  filing  of  a  transcript  within  the  time  allowed  by  law,  or 
an  extension  thereof  which  may  be  granted  by  the  trial  court  or 
judge  thereof,  or  by  this  court  or  a  justice  thereof,  within  the 
time  allowed  to  file  such  transcript,  is  jurisdictional,  and  cannot 
be  dispensed  with  by  consent  of  the  parties;  nor  can  the  court 
permit  the  transcript  to  be  filed  after  the  expiration  of  the  time, 
whatever  reasons  may  have  occasioned  the  neglect:  Kelley  v. 
Pike,  17  Or.  330  (20  Pac.  685) ;  McCarty  v.  Wvniler,  17  Or.  391 
(21  Pac.  195) ;  Nestucca  Road  Co,  v.  Landingham,  24  Or.  439 
(33  Pac.  983) ;  Connor  v.  Clark,  30  Or.  382  (48  Pac.  364). 

2.  The  defendant  produced  at  the  hearing  and  asked  permis- 
sion to  file  a  certified  copy  of  an  order  of  the  trial  court,  made  on 
July  20,  1907,  as  follows: 

"It  appearing  to  the  court  that  on  the  20th  day  of  March, 
1907,  a  stipulation  was  signed  by  the  plaintiff  and  defendant's 
attorneys  extending  the  time  in  which  to  file  a  transcript  on 
appeal  in  the  supreme  court  until  April  15,  1907,  and  it  further 
appearing  that  no  order  was  entered  by  the  court  at  that  time 
upon  said  stipulation,  it  is  now  ordered  that  the  time  in  which 
to  file  the  transcript  in  said  cause  in  the  supreme  court  be  and 
the  same  is  hereby  extended  until  April  15,  1907,  and  it  is  fur- 
ther ordered  that  this  order  be  entered  on  the  journal  of  this 
court  as  on  March  20,  1907." 


^f 
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/ 
This  record  does  not  show  that  an  drder  enlarging  the  time 

was  in  fact  made  "within  the  time  allowed  to  file  the  transcript." 

It  recites  the  stipulation  of  the  parties,  and  that  no  order  was 

entered  by  the  court  in  accordance  therewith,  and  then  continues, 

"It  is  now  (July  20,  1907)  ordered  that  the  time  be  extended," 

etc.,  clearly  indicating  a  previous  date,  but  which  the  clerk  had 

failed  to  enter  of  record,  it  should  be  entered  as  of  the  date 

when  made.    If  an  order  extending  the  time  in  which  to  file  the 

transcript  had  actually  been  made,  but  not  entered  of  record,  it 

would  have  been  proper  for  the  court  to  have  directed  an  entry 

nunc  pro  tunc  as  of  the  proper  date ;  but  it  had  no  authority  to 

make  such  an  order  after  the  time  for  filing  the  transcript  had 

expired,  and  direct  it  to  be  entered  as  of  a  previous  date.    An 

extension  of  time  in  which  to  file  a  transcript  must  be  secured 

before  the  time  has  expired.  Tallmadge  v.  Hooper,  37  Or.  603 

(61  Pac.  349,  1127). 

It  follows  that  we  have  no  alternative  but  to  allow  the  motion, 

and  it  is  so  ordered.  Appeal  Dibmibsbd. 


Argrued  2  July,  decided  16  July,   1907. 
McOOT'S  WILL. 

Denning  v,  McCoy. 

90  Paa  1105. 

Last  Will — Prbsumption  of  Revocation  From  Possession  bt  Tes- 
tator— ^Burden  op  Proof. 

1.  Where  a  will  is  shown  to  have  been  executed  and  was  last  seen  in 
the  possession  of  the  testator,  its  subsequent  disappearance  raises  a  strong 
presumption  that  the  testator  destroyed  it  as  a  method  of  revocation,  and 
the  burden  of  provinflr  that  it  was  nbt  destroyed  naturally  rests  on  the 
proponent. 

IjAar  Will — ^Evidence  of  Declarations  of  Testator. 

2.  In  a  proceeding  to  establish  and  probate  a  lost  will,  declarations 
of  the  testator,  whether  indicatinflr  an  intention  not  to  adhere  to  the  will 
as  his  win,  or  Indicatinsr  an  intention  to  adhere  to  it,  are  admissible. 

Prom  Douglas.  James  W.  Hamilton,  Judge. 
Statement  by  Mr.  Chief  Justice  Bean. 
This  is  a  proceeding  to  establish  and  probate  a  lost  will.     In 
the  spring  of  1900  J.  J.  McCoy  made  and  executed  in  due  form 
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of  law  his  last  will  and  testament.  He  died  on  the  9th  of  Jan- 
uary, 1904,  leaving  real  and  personal  property  of  the  probable 
value  of  $3,000.  After  diligent  search  it  was  impossible  to  find 
his  will,  and  on  March  25,  1904,  Snow  Denning,  one  of  the 
heirs,  filed  a  petition  in  the  county  court  to  establish  such  will 
and  for  an  order  admitting  it  to  probate,  alleging  that  it  had 
not  been  revoked  but  was  in  full  force  and  effect  at  the  death  of 
the  testator.  The  other  heirs  (Wm.  A.,  John  H.  and  S.  D. 
McCoy)  joined  issue  on  the  avermentp  of  the  petition,  and  upon 
evidence  taken  in  the  county  court  a  decree  was  rendered  estab- 
lishing the  will,  from  which  an  appeal  was  taken  to  the  circuit 
court,  where  the  decree  of  the  county  court  was  reversed  and 
the  cause  dismissed.     From  this  decree  Mrs.  Denning  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
Dexter  Rice, 

For  respondents  there  was  a  brief  over  the  names  of  TV.  F. 
Benson  and  James  Owen  Watson,  with  an  oral  argument  by 
Mr,  Watson, 

Opinion  by  Mr.  Chief  Justice  Bean. 

The  will  sought  to  be  established  and  probated  in  this  pro- 
ceeding was  prepared  by  Judge  Fitzhugh.in  lieu  of  a  former 
will,  and  was  executed  in  his  office  and  witnessed  by  A.  C.  Mars- 
ters  and  H.  W.  Miller.  It  has  never  been  seen  since  its  executioii, 
so  far  as  the  record  discloses,  and  Fitzhugh,  Marsters  and  Miller 
are  the  only  persons  who  know  anything  about  its  deposition. 
There  is  an  apparent  conflict  in  their  testimony  as  to  whether 
it  was  left  with  Fitzhugh  by  McCoy  after  it  was  executed,  or 
taken  away  by  him;  but  we  are  clearly  of  the  opinion,  from  a 
great  preponderance  of  the  evidence,  that  when  last  seen  it 
was  in  the  possession  of  McCoy.  Fitzhugh  testifies  that  he  does 
not  know  what  was  done  with  the  will ;  that  McCoy  took  it  with 
him  when  he  left  the  office,  and  as  the  first  will  had  been  de- 
posited in  the  bank  he  supposed  the  same  was  done  with  the 
second;  that  he,  witness,  kept  all  important  papers,  such  as 
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deeds,  wilts  and  mortgages,  locked  in  a  safe  in  his  office  to  which 
no  one  had  the  combination  but  himself;  that  a  few  months 
after  the  will  was  executed  he  vacated  his  office  and  took  all  the 
papers  from  his  safe  to  his  residence,  where  they  were  at  the 
time  he  testified,  except  such  as  he  had  delivered  to  parties  en- 
titled thereto;  that  he  had  made  diligent  search  among  his 
papers  for  the  McCoy  will,  and  could  not  find  it,  and  is  satisfied 
he  never  had  the  will  after  it  was  executed ;  that  some  time  be- 
fore McCo3r^s  death  Denning,  the  husband  of  petitioner,  told  him 
that  McCoy  said  his  will  was  in  his  possession;  that  he  there- 
upon made  diligent  search  among  his  papers  but  could  not  find 
it,  and  sent  word  by  Denning  to  McCoy  to  come  to  his  house 
and  he  would  convince  him  he  did  not  have  the  will ;  that  he  met 
McCoy  a  short  time  afterwards,  but  he  did  not  say  anything 
about  the  will  as  witness  expected  him  to  do. 

Marsters  says  that  the  will  was  in  Fitzhugh^s  office  when  he 
left,  but  Miller  testifies  that  Marsters  left  the  office  before  Mc- 
Coy. Miller  says  that  he  and  McCoy  went  out  of  Fitzhugh's 
office  together,  and  that  the  will  was  left  there,  but  it  does  not 
appear  that  his  attention  was  particularly  called  to  the  matter 
or  that  anything  was  said  about  the  custody  of  the  paper,  and 
he  does  not  testify  that  it  was  left  with  Fitzhugh  for  safe-keep- 
ing. His  testimony  is  simply  his  recollection  of  a  matter  oc- 
curring some  four  years  prior  to  the  time  his  testimony  was 
given,  without  there  being  anything  in  the  transaction  to  call  his 
attention  to  that  particular  feature.  Fitzhugh,  on  the  other 
hand,  is  quite  positive  that  the  will  was  not  left  with  him,  but 
that  McCoy  took  it  away,  and  in  this  he  is  corroborated  by  the 
fact  that  it  cannot  be  found  among  his  papers  or  in  the  place 
where  it  would  probably  be  if  in  his  possession,  and  by  the  fur- 
ther fact  that  McCoy  did  not  leave  the  first  will  with  him,  al- 
though it  waB  prepared  by  him  and  executed  in  his  office,  but 
deposited  it  in  the  bank  as  he  would  be  likely  to  do  with  the 
second. 

1.  It  must,  we  think,  be  taken  for  granted,  therefore,  that 
the  will  when  last  seen  was  in  the  custody  of  the  testator,  and 
since  it  could  not  be  found  after  his  death  a  legal  presumption 
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is  raised  that  it  was  destroyed  by  him  with  the  intention  of  re- 
voking it,  and  the  burden  of  proof  is  on  the  proponent  to  over- 
come this  presumption:  1  Eedfield,  Wills,  *330;  Bood,  Wills, 
§356;  Thornton,  Wills,  §56;  Ewing  v.  Mclntyre,  141  Mich. 
506  (104  N.  W'.  787) ;  Williams  v.  MUes,  68  Neb.  463  (94  N.  W. 
705,  96  N.  W.  151:  62  L.  E.  A.  383:  110  Am.  St.  Bep.  431). 
This  presumption  is  said,  by  the  Supreme  Court  of  New  York, 
to  be  a  strong  one  and  to  stand  in  the  place  of  positive  proof: 
Collyer  v.  CoUyer,  110  N.  Y.  486  (18  N.  E.  110:  6  Am.  St.  Rep. 
405).  It  is,  however,  but  a  prima  facie  presumption,  and  may 
be  overcome  by  circumstances  or  other  proof  to  the  contrary. 

2.  For  this  purpose  declarations  of  the  testator  are  competent 
evidence:  MUlers  Will  49  Or.  452  (90  Pac.  1002).  But  evi- 
dence of  declarations  by  the  testator  that  he  had  destroyed  his 
will  or  in,dicating  an  intention  not  to  adhere  to  it  is  also  com- 
petent to  strengthen  and  fortify  the  presumption  which  the  law 
attaches  to  the  fact  that  the  will  cannot  be  found.  "Whether 
it  be  the  making  of  a  will,  or  the  destroying  of  one,"  said  the 
Supreme  Court  of  Ohio,  "the  competency  of  the  testators  dec- 
larations as  evidence  is  alike  in  each  case  and  for  the  same  rea- 
sons admissible" :  Behrens  v.  Behrens,  47  Ohio  St.  323  (25  N.  E. 
209:  21  Am.  St.  Bep.  820). 

Now,  there  is  evidence  on  behalf  of  proponent  of  declarations 
of  the  testator  made  to  the  petitioner  and  her  husband  and 
other  witnesses,  after  the  execution  of  the  will,  which  indicates 
an  intention  to  adhere  to  it,  and  which  tends  to  show  that  he 
did  not  mean  to  revoke  it ;  but  the  force  of  this  evidence  is  over- 
come by  proof  of  positive  declarations  by  the  testator  made  to 
his  wife  and  other  members  of  his  family  that  because  of  some 
real  or  fancied  grievance  against  petitioner's  husband  he  had, 
.in  fact,  destroyed  and  revoked  the  will,  and  intended  that  his 
heirs  should  share  and  share  alike  in  his  estate.  It  is  not  neces- 
sary to  state  the  evidence  in  detail;  but  it  is  su£5cient  to  say 
that  in  our  opinion  the  presumption,  which  the  law  attaches  to 
the  fact  that  the  will  cannot  be  found,  has  not  been  overcome 
by  proponent. 

The  decree  of  the  court  below  is  therefore  aflBrmed. 

Affibmed. 
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HABVBT  t7.  DEEP  BIVEB  IX)aOIKO  GO. 

90  Pac.   50.1. 

C-^fRiERB — Duty  to  Person  Voluntarily  Carried — Parks. 

l.(pne  not  a  common  carrier  who  voluntarily  undertakes  to  transport 
another  is  responsible  for  injury  to  him  resulting  from  neglierence,  whether 
the  service  was  for  a  compensation  or  grratuitous.  ^ 

CARRIBR8 — ^Implied  Authority  of  Trainmen. 

2ykmployees  operating  transportation  appliances,  such  as  engineers 
or  cohductors,  cannot  by  virtue  of  their  employment  Impose  the  liability 
of  a  carrier  on  their  employer  by  permitting  strangers  to  ride  on  their 
conveyances.    \ 

Cashiers — -^idence  of  Custom  to  Carry  Passbnqbrs. 

3.  testimony  that  the  operating  employees  of  a  logging  road  using 
engine  and  trucks,  and  not  engaged  at  all  in  the  passenger  business,  were 
in  the  habit  of  permitting  persons  to  ride  thereon  from  point  to  point, 
and  that  such  practice  was  open,  long  continued  and  notorious,  and  was 
within  the  actual  knowledge  of  the  manager,  reasonably  tends  to  show 
that  the  owner  of  the  road  expressly  or  Impliedly  consented  to  allowing 
persons  to  be  so  carried,  thereby  establishing  the  relation  of  passenger 
and  carrier 'as  to  any  person  so  carried.  ^ 

Carriers — Contributory  Negligence  by  Riding  in  Exposed  Position. 

4.  One  riding  with  the  implied  consent  of  a  logging  company  on  its 
logging  train,  consisting  of  an  engine  and  a  logging  truck,  is  not  guilty 
of  contributory  negligence  per  ae  in  riding  on  the  truck,  which  was  the 
place  where  persons  usually  rode. 

Carriers — ^Risks  Assumed  by  Passenger. 

5.  One  riding  on  the  logging  train  of  a  logging  company,  with  Its 
implied  consent,  does  not  assume  the  risk  of  collision  through  its  neg- 
ligence with  another  of  its  trains,  though  he  does  assume  the  risks 
incident  to  the  proper  operation  of  that  kind  of  a  train. 

Prom  Multnomah:  Arthur  L.  Frazer^  Judge. 
Action  by  James  F.  Harvey  against  the  Deep  Biver  Logging 
Co.    Judgment  for  plaintiff.    Defendant  appeals. 

Affekmrd. 

For  appellant  there  was  a  brief  over  the  name  of  Coovert  & 
Siaphion,  with  an  oral  argument  by  Mr.  Elmer  E.  Coovert. 

For  respondent  there  was  a  brief  over  the  name  of  Oammans 
&  MaJarJcey,  with  an  oral  argument  by  Mr.  Dan  J  Malarkey. 

Opinion  by  Mr.  Chief  Justice  Bean. 

This  is  a  personal  injury  case.  The  defendant  is  a  corporation 
engaged  in  the  logging  business  in  the  State  of  Washington, 
and^  as  a  part  of  its  appliances,  owns  and  operates  a  logging 
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steam  railroad  from  a  landing  on  Deep  Biver  to  its  logging  camp, 
a  distance  of  about  four  miles.  The  equipment  of  the  road  con- 
sists of  three  engines  and  the  necessary  logging  trucks.  A  log- 
ging truck  is  a  platform  about  six  by  ten  feet  in  size,  supported 
by  four  wheels,  upon  which  one  end  of  a  log  rests  while  being 
hauled;  the  other  end  resting  upon  a  similar  truck.  The  de- 
fendant has  no  passenger  coaches  or  cars,  and  is  not  engaged  in 
the  carrying  of  passengers ;  but  it  was  a  custom  to  send  an  en- 
gine and  one  or  more  of  its  logging  trucks  to  the  landing  three 
or  four  times  a  week  for  freight  and  supplies,  and  any  person 
desiring  to  ride  was  permitted  by  the  employee  in  chai^  of  the 
train  to  get  in  the  engine  cab  or  on  the  car,  and  be  carried  from 
point  to  point  without  the  payment  of  fare.  The  evidence  tended 
to  show  that  this  practice  prevailed  generally  from  the  time  the 
road  was  completed  until  the  injury  to  the  plaintiff,  a  period  of 
three  or  four  years. 

On  September  1,  1904,  the  manager  of  the  company  sent  a 
train,  consisting  of  an  engine  and  one  flat  car,  or  truck,  in 
charge  of  an  engineer,  to  the  landing  to  get  his  wife  and  chil- 
dren and  some  freight  belonging  to  the  company.  When  within 
200  or  300  yards  of  the  landing,  the  train  passed  the  plaintiff, 
who  is  an  itinerant  vender  of  goods,  and  three  or  four  other 
peMons  who  were  waiting  to  go  out  to  the  camp,  and  the  plain- 
tiff inquired  of  the  engineer  if  the  train  would  stop  at  that 
point  on  its  return.  The  engineer,  in  reply,  told  him  it  would 
not,  and  if  he  wanted  to  go  to  the  camp  he  must  get  on  the  car 
there,  .and  stopped  the  train  for  that  purpose.  The  plaintiff 
and  the  other  persons  thereupon  boarded  the  flat  car,  and  the 
train  proceeded  to  the  landing,  where  some  freight  was  put  on 
the  car,  and  the  superintendent's  wife  and  children  and  another 
lady  got  in  the  cab  of  the  engine  to  ride  to  the  camp.  The  train 
then  started  back,  stopping  about  500  yards  from  the  landing 
to  take  aboard  some  section  hands  and  their  car,  and  while  pass- 
ing around  a  sharp  curve  in  the  road  it  suddenly  came  into 
collision  with  another  train  loaded  with  logs,  which  had  been 
carelessly  and  negligently  permitted  to  leave  the  camp.     The 
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plaintiflE  was  thrown  from  the  car  and  seriously  injured,  and 
brings  this  action  to  recover  damages  therefor. 

In  his  complaint  he  alleges  that  for  some  time  prior  to  the 
injury  defendant  customarily  and  habitually  carried  passengers 
and  persons  on  its  trains,  and  that  on  September  1,  1904,  he 
desired  to  go  and  be  carried  from  the  river  terminus  of  the  de- 
fendant's railroad  to  its  logging  camp,  and  for  that  purpose  got 
aboard  and  took  passage  on  one  of  its  trains  in  good  faith,  by 
the  invitation  and  permission  of  defendant's  agents  and  em- 
ployees, and  was  by  such  persons  accepted  and  received  as  a 
passenger  on  such  train.  The  answer,  after  denying  the  allega- 
tions of  the  complaint,  sets  up  affirmatively  that  plaintiff  fur- 
tively and  negligently  got  on  board  one  of  defendant's  logging 
trucks,  and  was  riding  thereon  at  the  time  of  the  injury,  without 
permission  or  consent  of  the  defendant.  After  plaintiff  rested 
his  case,  the  defendant  moved  for  a  nonsuit,  which  being  over- 
ruled, it  gave  evidence  in  support  of  its  defense,  and  the  jury 
rendered  a  verdict  in  favor  of  the  plaintiff.  From  the  judg- 
ment rendered  therein,  the  defendant  appeals,  alleging  as  the 
only  error  the  overruling  of  its  motion  for  a  nonsuit. 

1.  The  position  of  the  defendant  is  that  plaintiff  was  not  a 
passenger  at  the  time  of  his  injury,  but  at  most  was  a  mere 
licensee,  to  which  it  owed  no  duty,  except  not  to  willfully  or 
wantonly  injure  him.  It  is  clear  that  plaintiff  was  not  entitled 
ty  law  to  be  carried  on  defendant's  train.  It  was  not  a  common 
carrier  of  passengers,  nor  engaged  in  that  business.  It  could 
therefore  have  lawfully  refused  to  carry  him,  and  to  have  used 
force,  if  necessary,  to  remove  him  from  the  car.  If,  however,  it 
did  not  do  so,  but  expressly  or  impliedly  authorized  or  empow- 
ered the  person  in  charge  of  the  train  to  permit  him  to  ride 
thereon,  it  must  be  held  responsible  for  negligence  or  want  of 
care  in  his  transportation:  Simmons  v.  Oregon  Railroad  Co. 
41  Or.  151  (27  Am.  &  Eng.  B.  Cas.,  N.  S.  896:  69  Pac.  410, 
1022) ;  Wagner  v.  Missouri  Pac.  Ry,  Co.  97  Mo.  512  (10  S.  W. 
486:  3  L.  B.  A.  156).  The  fact  that  no  fare  was  required  or 
paid  cannot  affect  its  liability,  for,  as  said  by  Baron  Parke: 
•■^*One  who  undertakes  to  provide  for  the  conveyance  of  another 
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is  responsible,  although  he  does  so  gratuitously*^ :  Lygo  v.  New 
bold,  23  L.  J.  Excheq.  (N.  S.)  108,  110. 

2.  The  only  question^  then,  is  whether  there  was  evidencu 
tending  to  show  that  plaintiff  was  being  carried  by  the  express 
or  implied  consent  of  the  defendant  company.  The  engineer  or 
person  in  charge  of  the  train  had  no  authority,  by  virtue  of  his 
employment  alone,  to  bind  it  by  accepting  plaintiff  as  a  pas- 
senger, or  by  permitting  him  to  ride  on  the  train.  The  defend- 
ant is  not  engaged  in  the  passenger  business,  and  its  trainmen 
cannot  impose  the  duties  and  liabilities  of  that  business  upon 
it  without  its  consent. 

3.  There  was  evidence  tending  to  show  that  from  the  time 
the  road  was  built  to  the  date  of  the  accident,  a  period  of  about 
four  years,  it  was  the  habitual  custom  and  practice,  known  to 
and  acquiesced  in  by  the  manager  and  officers  of  the  defendant^ 
for  the  engineers  or  persons  in  charge  of  its  trains  to  permit 
persons  desiring  to  go  from  one  point  on  the  road  to  another 
to  ride  in  the  engine  cab  or  on  the  flat  car  when  the  train  was 
not  hauling  logs,  and  that  plaintiff  was  riding  in  pursuance  of 
this  custom  or  habit.  Heilin  testified  that  his  house  was  near 
the  defendants  road;  that  he  often  saw  trains  going  back  and 
forth;  that  it  was,  and  had  been  for  three  years  or  more  prior 
to  plaintiff^s  injury,  the  habit  and  custom  for  persons  other 
than  employees  of  the  company  to  ride  on  the  train  when  it 
was  not  loaded  with  logs;  that  he  himself  had  often  so  ridden 
without  objection  from  the  company  or  any  of  its  officers  or 
agents ;  and  that  he  never  heard  of  them  making  any  objections 
to  persons  other  than  employees  being  carried  on  the  trains  prior 
to  plaintiff^s  injury.  Mathison,  who  also  lives  near  the  road,- 
testified  that  he  had  been  familiar  with  the  operation  of  the 
road  ever  since  it  had  been  built;  that  he  had  ridden  on  the- 
trains  many  times  without  objection,  and  with  the  full  knowl- 
edge of  the  defendant's  manager  and  other  officers,  and  without 
objection  from  them ;  that  it  was  and  had  been  the  custom  and 
practice  to  allow  anybody  to  ride  on  the  train;  that  the  com- 
pany's manager  and  other  officers  knew  that  people  generally 
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were  in  the  habit  of  riding  thereon ;  that  when  the  logging  camp 
was  in  operation  the  company  sent  trains  down  to  the  landing 
three  times  a  week  to  meet  the  steamer  from  Astoria ;  that  pas- 
sengers who  came  in  on  the  steamer  and  desired  to  go  to  the 
camp  were  always  pennitted  and  allowed  to  ride  on  the  flat  cars 
or  in  the  engine  cab.  Lund,  the  engineer  in  charge  of  the  train 
on  which  plaintiff  was  riding  at  the  time  of  his  injury,  testified 
that  he  had  been  at  work  on  the  defendant's  road  for  about  three 
years;  that,  while  its  manager  had  told  him  several  times  to 
"chase  people  off''  the  train,  he  had  never  put  any  one  off;  that 
persons  living  at  the  camp  and  along  the  road,  and  other  persons, 
not  employees  of  the  company,  were  allowed  to  ride  by  him; 
that  the  manager  often  rode  on  such  trains  with  other  persons 
without  objecting  to  his  carrying  passengers;  that  three  times 
a  week  a  train  would  go  down  to  the  landing  and  meet  the  boat 
from  Astoria,  and  travelers  coming  in  on  the  boat  were  always 
allowed  to  ride  up  to  the  camp  on  the  train,  and  he  supposed  the 
manager  knew  of  the  practice. 

This  evidence  tends  to  show  that  the  manager  of  the  defend- 
ant company  not  only  had  actual  knowledge  that  the  engineers 
and  persons  in  charge  of  its  trains  were  in  the  habit  of  per- 
mitting passengers  to  ride  thereon,  but  such  practice  was  so 
open,  notorious  and  continuous  that  it  is  hardly  probable  that 
such  practice  could  have  been  carried  on  without  his  knowledge. 
There  was  evidence,  therefore,  tending  to  show  that  plaintiff 
was  lawfully  riding  on  the  train  by  permission  of  the  defendant 
company  at  the  time  of  his  accident,  and  it  therefore  owed  to 
him  the  duty  of  not  injuring  him  by  its  negligence. 

4.  And  he  was  not  guilty  of  contributory  negligence  per  se  in 
riding  on  the  platform  or  truck :  Gray  v.  Columbia  Cent.  R.  Co. 
49  Or.  18  (88  Pac.  297) ;  Wagner  v.  Missouri  Pac.  Ry.  Co.  97 
Mo.  512  (10  S.  W.  486:  3  L.  R.  A.  156). 

5.  He  undoubtedly  assumed  the  risks  naturally  incident  to 
the  character  of  the  train  and  its  equipment;  and,  if  it  was 
managed  with  the  care  requisite  for  such  a  train,  it  is  all  he 
had  a  right  to  demand  or  expect:  Chicago,  B.  <&  Q.  R.  Co.  v. 
Hazzard,  26  111.  373 ;  Galena  &  C.  U.  R.  R.  Co.  v.  Fay,  16  111. 
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558,  568  (60  Am.  Dec.  323).  But  he  did  not  assume  the  risk 
of  injury  in  a  collision  with  another  train  caused  by  the  negli- 
gence of  the  defendant  company. 

The  motion  for  nonsuit  was  properly  overruled,  and  the  judg- 
ment will  be  aflBrmed.  Affibmed. 


Argued  16  April,  decided  16  July,  1907. 

BUBNS  r.  EBNKEDT. 

90  Pac.   1102. 

Quieting  Title — F^aud — Eppect  op  Deed  Not  Delivered  But  Seized. 

1.  Where  a  deed  has  not  been  delivered,  a  purchaser  from  the  g^rantee 
therein  cannot  obtain  any  title,  though  entirely  innocent,  since  no  title 
whatever  passes  without  delivery.  In  case  of  a  deed  obtained  through 
fraud,  yet  intended  to  be  delivered,  there  would  still  be  a  delivery,  and 
thereby  the  title;  but  without  a  delivery  no  title  is  transferred. 

Conclusiveness  op  Judgment  in  Forcible  Detainer — Quieting  Tftlb. 

2.  A  Judgment  in  forcible  entry  or  detainer  does  not  bar  a  suit  to 
cancel  a  deed,  to  quiet  the  title  or  remove  a  cloud. 

Abatement — Transper  During  Litigation — Substitution  op  Parties. 

3.  Under  Section  3S,  B.  A  C.  Comp.,  declaring  that  no  action  shall 
abate  by  the  transfer  of  any  interest  therein  if  the  cause  of  action  con- 
tinue, a  conveyance  of  his  Interest  by  the  plaintiff  in  a  suit  to  quiet  title, 
made  during  the  pendency  of  the  case,  does  not  abate  the  suit,  or  require 
the  purchaser  to  be  substituted  on  the  record. 

Facts  Showing  Deed  Not  to  Have  Been  Delivered. 

4.  Defendant  K  and  wife,  having  conveyed  property  to  plaintiff,  repre- 
sented that  there  was  a  mistake  In  the  deed,  whereupon  the  wife  insisted 
that  plaintiff  reconvey  to  her,  she  agreeing  to  execute  to  plaintiff  another 
deed  to  the  property.  Plaintiff  consented,  and  proceeded  to  have  the  two 
deeds  drawn  correcting  the  mistake.  He  and  his  wife  executed  their  deed, 
but  before  K's  wife  would  sign  hers  she  asked  to  take  plaintiff's  out  and 
read  It  to  her  husband,  who  was  then  in  the  building  or  at  the  door. 
Instead  of  doing  so  she  took  It  away  and  had  it  recorded,  and  at  once  con- 
veyed the  property  to  defendant  H.  Held,  that  a  complaint  in  a  suit  to 
quiet  title,  charging  such  facts,  affirmatively  shows  that  there  was  no 
delivery  of  plaintiff's  deed  Intended  to  pass  title,  consequently  no  title 
was  obtained  by  the  last  grantee  or  any  subsequent  purchaser. 

From  Curry:  James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Justice  Eakix. 

This  is  a  suit  by  E.  B.  Burns  against  Frances  M.  Kennedy 
and  husband  and  R.  D.  Hume  to  quiet  the  title  to  a  lot  in  Gold 
Beach.  There  was  a  decree  for  plaintiff,  and  defendant  appeals. 
Plaintiff,  being  in  possession  of  the  lot  in  question  under  a  lease 
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and  option  to  purchase  did,  on  February  20, 1902,  purchase  from 
the  defendant  Mrs.  Kennedy  an  undivided  half  interest  therein, 
and  on  that  day  she  conveyed  the  same  to  him.  Thereafter,  on 
May  16,  1902,  she  came  to  Bums,  claiming  that  there  was  an 
error  in  the  deed,  in  that  it  conveyed  the  whole  of  the  property 
instead  of  one-half.  The  description  in  the  deed  was  for  the 
whole  property,  but  the  corvenant  of  ownership  and  warranty  was 
for  only  one-half  thereof,  and  she  insisted  that  Burns  reconvey 
to  her  and  she  would  execute  to  him  the  proper  deed,  to  which 
Burns  consented,  and  who  then  and  there  proceeded  to  have  two 
deeds  drawn— one  from  himself  and  wife  to  Mrs.  Kennedy,  and 
one  from  Mrs.  Kennedy  and  husband  to  Burns,  correcting  the 
description.  Burns  and  wife  then  and  there  executed  their  deed, 
and  before  Mrs.  Kennedy  would  sign  hers  she  asked  to  take  the 
Burns  deed  and  read  it  to  her  husband,  who  was  then  in  the 
building  or  at  the  door,  but,  instead  of  doing  so,  took  the  deed 
away  and  had  it  recorded,  and  proceeded  at  once  to  convey  the 
property  to  defendant  Hume.  The  complaint  alleges  fraud  and 
conspiracy  on  the  part  of  all  the  defendants  to  procure  the  title 
from  Burns  and  convey  it  to  Hume,  and  also  alleges  want  of 
delivery  of  said  deed  by  Burns  to  Mrs.  Kennedy,  and  that  there- 
fore the  same  conveyed  no  title  to  Mrs.  Kennedy,  and  prays  for 
the  cancellation  of  said  deed  and  to  quiet  plaintiff^s  title.  After 
the  demurrer  to  the  complaint  was  overruled,  answers  were  filed, 
and,  pending  trial,  a  supplemental  answer  was  filed,  by  which 
defendant  Hume  alleges  in  bar  a  judgment  in  forcible  entry 
and  detainer  in  the  justice's  court  in  his  favor  for  said  property, 
and,  as  a  second  defense,  alleges  that  since  the  commencement 
of  the  suit  Burns  has  conveyed  away  all  his  interest  therein,  to 
which  supplemental  answer  a  demurrer  was  filed  and  sustained. 
Thereafter  decree  was  rendered  for  plaintiff  on  the  findings, 
and  R.  D.  Hume  appeals.  Affirmed. 

For  appellant  there  was  a  brief  with  oral  arguments  by  Mr. 
Robert  Hornier  Countrym<m  and  Mr.  W,  C.  Hale, 

For  respondents  there  was  a  brief  over  the  names  of  Hall  & 
Hall  and  Michael  0.  Mnnly,  with  oral  arguments  by  Mr.  John  F. 
Hall  and  Mr.  Munly. 
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Opinion  by  Mr.  Justice  Eakin> 

1.  Defendant  insists  upon  the  demurrer  to  the  complaint,  in 
that  it  does  not  sufficiently  allege  the  conspiracy  or  fraud,  but 
the  complaint  is  not  fatal  to  the  demurrer.  It  alleges  want  of 
delivery  of  the  deed  from  Bums  to  Kennedy,  which  is  alone  a 
sufficient  ground  for  recovery.  It  does  allege  fraud  on  the  part 
of  Kennedy ;  and,  if  the  defendant  Hume  took  title  with  notice 
of  such  fraud  or  of  such  facts  as  would  charge  him  with  notice, 
it  is  also  sufficient  on  the  ground  of  fraud  whether  there  was 
conspiracy  or  not,  and  the  facts  for  such  issues  are  sufficiently 
alleged.  It  is  only  necessary  that  the  intent  appear  from  the 
facts  alleged ;  and  the  complaint  does  set  forth  expressly  the 
purpose  on  the  part  of  Mrs.  Kennedy  to  obtain  the  title  from 
defendant.  Mrs.  Kennedy^s  possession  of  the  deed  did  not 
make  her  a  trustee,  nor  amount  to. a  title  obtained  hy  fraud.  In 
such  a  case  the  title  would  pass,  but  here  the  complaint  alleges 
want  of  delivery  of  the  deed,  and  hence  no  title  would  pass; 
and  even  though  Hume  were  an  innocent  purchaser  for  value, 
yet  he  would  acquire  no  title.  This  distinction  is  clearly  stated 
by  Mr.  Chief  Justice  Bean  in  Allen  v.  Ayre,  26  Or.  589,  594 
(39  Pac.  1).    Hence  the  demurrer  was  properly  overruled. 

2.  Plaintiff  demurs  to  the  supplemental  answer.  A  judgment 
in  forcible  entry  and  detainer  cannot  bar  a  suit  to  cancel  a 
deed,  quiet  title  or  remove  a  cloud,  and  does  not  constitute  a 
defense:  Starr  v.  Stark,  7  Or.  500;  Hill  v.  Cooper,  8  Or.  254. 

3.  The  second  defense  therein  is  equally  without  merit.  Sec- 
tion 38,  B.  &  C.  Comp.,  provides: 

"Xo  action  shall  abate  *  *  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  *  *  continue." 

This  section  was  construed  in  Elliott  v.  Teal,  5  Sawy.  188 
(Fed.  Cas.  Xo.  4,389),  decided  in  1878,  in  which  it  was  held 
that,  where  pendente  lite  plaintiff  conveyed  all  his  interest  in 
the  subject  of  the  litigation  to  another,  the  action  should  not 
abate,  but  be  continued  in  the  name  of  the  original  plaintiff. 
The  same  ruling  was  made  in  French  v.  EduKurds,  Fed.  Cas. 
Xo.  5,097,  under  the  California  statute,  and   in  1898  Judge 
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Gilbert^  in  Dundee  Mortgage  Co,  v.  Hughes  (C.  C.)  89  Fed. 
182^  again  construes  this  section  to  the  same  effect.  In  Merriam 
V.  Victory  Min.  Co.  37  Or.  321,  329  (60  Pac.  997),  it  is  sug- 
gest^ by  Mr.  Justice  Bean  that  it  is  doubtful  whether  a  trans- 
fer by  plaintiff  made  pendente  lite  of  his  interest  in  the  subject 
of  the  suit  necessitates  the  substitution  of  the  transferee— citing 
Elliott  V.  Teal.  And  in  Culver  v.  Randle,  45  Or.  491,  494  (78 
Pac.  394),  Mr.  Chief  Justice  Mooke  cites  Elliott  v.  Teal  with 
approval,  where  the  question  arose  as  to  such  a  substitution  after 
judgment  for  the  purpose  of  appeal.  See,  also.  Moss  v.  Shear, 
30  Cal.  467,  475;  Carnaa-illo  v.  Fenion,  49  Cal.  202.  We  con- 
sider,  however,  that  the  language  of  the  statute  (Section  38) 
is  clear  and  decisive  upon  this  question,  and  that  the  facts  stated 
constitute  no  defense,  and  that  the  demurrer  was  properly  sus- 
tained thereto. 

4.  At  the  trial  Mrs.  Kennedy  does  not  testify.  Her  husband 
admits  in  effect  that  there  was  an  understanding  between  him- 
self and  .wife  that  she  should  get  the  deed  from  Bums  and  con- 
vey the  property  for  an  increased  price  to  Hume^  with  whom  he 
had  been  negotiating  for  such  sale.  Plaintiff^s  witnesses  make  it 
clear  that  there  was  no  delivery  of  the  deed.  The  two  deeds 
were  prepared  then  and  there  while  Mrs.  Kennedy  was  present 
— one  from  Bums  and  wife  to  Mrs.  Kennedy,  and  one  from 
Mrs.  Kennedy  and  husband  to  Bums.  Burns  and  wife  executed 
their  deed,  and  before  Mrs.  Kennedy  would  execute  hers  she 
asked  to  take  the  Burns  deed  and  read  it  to  her  husband,  and 
she  would  return  it  at  once,  and  immediately  went  off  with  it 
and  had  it  recorded,  and  refused  to  return  it.  This  constitutes 
no  delivery,  and  she  acquired  thereby  no  right  or  title,  nor 
could  she  convey  any  to  Hume.  It  is  insisted  that  in  permitting 
Mrs.  Kennedy  to  take  the  deed  Burns  thereby  delivered  it,  and, 
though  obtained  fraudulently,  it  is  sufficient  to  pass  title  to  de- 
fendant Hume ;  but  here  the  two  deeds  were  to  be  executed  and 
delivered  simultaneously.  It  was  not  an  exchange  of  property 
or  of  purchase,  but  an  exchange  of  deeds  to  rectify  a  mistake, 
and  Bums  had  no  intention  of  delivering  his  deed  until  he  ob- 
tained the  other  in  exchange,  and  Mlrs.  Kennedy's  taking  up  the 
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deed  to  read  to  her  husband  for  verification  establishes  nothing 
against  Bums.  It  is  said  in  Allen  v.  Atfre^  26  Or.  589  (39  Fac. 
1),  to  constitute  delivery  "it  is  essential  that  the  grantor  must 
consent  either  expressly  or  impliedly  that  the  deed  shall  pass 
irrevocably  from  his  control/*  In  citing  that  case  in  Tyler  v. 
Cate,  29  Or.  515,  524  (45  Pac.  803),  where  it  was  relied  upon 
as  authority  upon  the  point  that  if  the  deed  was  obtained  by 
fraud  it  would  pass  the  title,  Mr.  Justice  Moore  says:  "Such 
is  the  law  in  some  cases ;  for,  if  the  grantor  be  induced  by  frauds 
or  any  other  means,  to  voluntarily  deliver  the  deed  to*  the  gran- 
tee, the  act  manifests  the  assent  of  the  grantor  to  the  contract, 
and  passes  the  title.*'  To  the  same  effect  is  Allen  v.  Ayre;  but 
this  statement  has  reference  to  a  delivery  intended  as  a  delivery, 
though  induced  by  fraud.  But  in  this  case  there  was  no  delivery 
intended  as  such,  and  Mrs.  Kennedy  acquired  no  title,  and  she 
could  convey  none  to  Hume,  even  though  he  were  an  innocent 
purchaser  for  value  without  notice.  If  his  grantor  had  no  title  he 
could  acquire  none:  Allen  v.  Ayre,  26  Or.  589  (39  Pac.  1) ;  1 
Devlin,  Deeds,  §  2Glf;  Henry  v.  Carson,  96  Ind.  412,  422;  EverU 
v.  Agnes,  4  Wis.  356  (65  Am.  Dec.  314).  • 
Therefore  the  decree  below  is  affirmed.  Affiemsd. 


Argfued  3  July,  decided   16  July.   1907. 
HENDEBSHOTT  r.  SAOSVOLD. 

90  Pac.   1104. 

Removing  Cloud — Possession  bt  Defendant — Remedy  at  Law. 

1.  A  suit  to  remov'3  a  cloud  or  to  quiet  title  cannot  be  brou^rht  under 
Section  516,  B.  &  C.  Comp.,  asrainst  one  in  possession  of  the  property^ 
since  then  an  adequate  remedy  exists  at  law  by  an  action  of  ejectment. 

Taxation — Redemption  From  Tax  Sales — ^Epfbct  of  Deed. 

2.  Under  Sections  3124,  3125  and  3127,  B.  &  C.  Comp..  provldin«r  for 
redemption  from  tax  sales  of  roal  property  within  a  fixed  time  and  for 
the  Issuing  of  a  deed  by  the  sherifT  to  the  holder  of  the  certificate  of  tax 
sale,  no  redemption  can  be  made  in  any  manner  after  the  tax  deed  has 
been  issued  and  by  such  a  deed  the  grantee  acquires  all  the  title  held  by 
the  former  owner. 

Tax   Sales — Remedy  Against  Tax  Deed  Claimant. 

3.  Where  the  proceedings  leading  up  to  a  tax  sale  and  deed  are  void» 
the  remedy  of  the  owner  is  at  law,  unless  he  may  bring  a  suit  under  B.  & 
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C.  Comp.  f  516,  authorizing  one  claiming  an  Interest  in  real  estate  not 
in  the  actual  possession  of  another  to  maintain  a  suit  against  another 
claiming  an  estate  therein  to  determine  conflicting  interests. 

Statement  by  Mb.  Chief  Justice  Beak. 

The  plaintiff,  H.  M.  Henderehott,  brought  this  suit  against 
H.  L.  Sagsvold  for  an  accounting  and  for  permission  to  redeem 
from  a  void  tax  sale.  In  1895  the  plaintiff  was  the  owner  and 
in  possession  of. the  real  property  in  controversy.  It  was  reg- 
ularly assessed  for  state  and  county  taxes  that  year.  The  taxes 
were  suffered  to  become  delinquent,  and  in  December,  1896,  the 
property  was  sold  by  the  sheriff,  under  a  warrant  for  the  col- 
lection of  delinquent  taxes,  to  one  J.  K.  Marlay,  who  subse- 
quently assigned  his  certificate  to  P.  H.  Marlay,  and  on  Decem- 
ber 12,  1898,  the  shenff  executed  and  delivered  to  him  a  tax 
deed.  Thereafter  Marlay  conveyed  the  property  to  the  present 
defendant.  It  is  alleged  in  the  complaint  that  all  the  proceed- 
ings leading  up  to  the  tax  sale  and  deed  are  null  and  void, 
because  of  certain  defects  pointed  out,  and  that  defendant  is 
and  has  been,  since  December,  1901,  in  possession  of  the  prop- 
erty holding  under  such  deed,  and  that  his  use  and  occupation 
thereof  is  reasonably  worth  $850 ;  that  plaintiff  is  willing  to  re- 
pay all  sums  paid  by  him  or  his  predecessors  in  interest  on  ac- 
count of  such  tax  sale.  The  prayer  ia  for  an  accounting  and  for 
permission  to.  redeem  from  tax  sale,  by  paying  the  amount  found 
to  be  equitably  due  plaintiff.  To  this  complaint  a  demurrer  was 
interposed  principally  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit,  because  it  affirmatively 
alleges  that  the  defendant  was,  at  the  time  of  the  commence- 
ment of  the  suit,  in  possession  of  the  property  in  controversy. 
The  demurrer  was  overruled,  and  a  decree  entered  in  favor  of 
plaintiff,  from  which  defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Carson  & 
Cannon,  with  an  oral  argument  by  Mr.  A.  M.  Cannon. 

For  respondent  there  was  a  brief  over  the  names  of  W,  H. 
Holmes,  Horace  Brown  Nicholas  and  Webster  Holmes,  with  oral 
arguments  by  Mr,  Nicholas  and  Mr.  Webster  Holmes. 

49  Ok, 88 
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Opinion  by  Mb.  Chief  Justice  Bean. 

1.  The  statute  authorizes  any  person  claiming  an  interest  in 
real  property,  not  in  the  actual  possession  of  another,  to  main- 
tain a  suit  against  another  who  claims  an  estate  or  interest 
therein  adverse  to  him  for  the  purpose  of  determining  such  con- 
flicting or  adverse  interest:  B.  &  C.  Comp.  §  516.  A  suit  can- 
not be  brought  under  this  statute  when  the  property  is  in  the 
possession  of  another,  because  in  such  case  there  is  a  plain, 
adequate  and  complete  remedy  at  law:  Coolidge  v.  Forward, 
11  Or.  118  (2  Pac.  292);  Edgar  v.  Edgar,  26  Or.  65  (37  Pac. 
73) ;  O'Hara  Y^Parker,  27  Or.  156  (39  Pac.  1004) ;  Lovelady 
V.  Burgess,  32  Or.  418  (52  Pac.  25) ;  Silver  v.  Lee,  38  Or.  508 
(63  Pac.  882).  It  is  incumbent  upon  the  plaintiff  in  such  a 
suit  to  allege  and  prove,  if  controverted,  that  the  property  is  not 
in  possession  of  another;  otherwise  he  will  be  relegated  to  his 
remedy  at  law:  Moore  v.  Shofner,  40  Or.  488  (67  Pac.  511). 

2.  The  plaintiff  does  not  question  this  rule,  but  he  insists 
that  the  present  suit  is  not  a  technical  suit  to  quiet  title  or  de- 
termine an  adverse  claim  to  real  property,  but  to  redeem  from 
a  tax  sale.  There  is  no  such  proceeding  known  to  our  juris- 
diction after  issuance  of  a  tax  deed.  Seal  property  which  has 
been  sold  for  taxes  may  be  redeemed  at  any  time  before  the 
execution  of  a  tax  deed,  by  payment  to  the  tax  collector,  for 
the  benefit  of  the  holder  of  the  tax  certificate,  the  amount  paid 
therefor,  with  interest,  and  all  taxes,  assessments,  penalties,  in- 
terest and  costs  accruing  after  the  issuance  of  the  certificate, 
with  interest;  and  such  redemption  will  operate  as  a  cancella- 
tion of  the  sale  and  a  release  of  all  claim  on  the  property  by 
virtue  of  the  tax  certificate :  B.  &  C.  Comp.  §§  3124,  3125.  But 
if  redemption  is  not  made  within  three  years  from  the  date  of 
the  sale,  the  tax  collector  is  required  to  make  out  and  deliver 
to  the  purchaser  a  deed  for  the  land,  which  shall  vest  in  him 
"all  the  right,  title,  interest  and  estate  of  the  former  owner^': 
B.  &  C.  Comp.  §  3127.  The  redemption  must,  therefore,  be 
made,  if  at  all,  before  the  execution  of  the  tax  deed.  If  not  so 
made,  the  title  of  the  former  owner  is  vested  in  the  purchaser  if 
the  tax  proceedings  are  valid. 


July,  1907]    Statb  ex  rbl.  v.  Smith.  595 

3.  If  the  proceedings  are  not  valid,  the  remedy  of  the  owner 
is  at  law,  unless  he  is  in  a  situation  to  bring  a  suit  to  quiet 
title  or  to  determine  an  adverse  claim  therein:  B.  &  C.  Comp. 
§  516. 

The  plaintiff  cites  Dolan  v.  Jones,  37  Wash.  176  (79  Pac. 
640),  as  an  authority  to  sustain  this  suit;  but  the  tax  laws  of 
Washington  are  essentially  different  from  ours.  In  that  state 
property  is  not  sold  by  the  tax  collector  for  delinquent  taxes, 
but  a  certificate  of  delintjuency  is  issued  by  him  (Ballinger's 
Ann.  Codes  &  St.  §  1749),  which  must  be  foreclosed  in  a  court 
of  competent  jurisdiction  (•Ballinger's  Ann.  Codes  &  St.  §  1751), 
before  the  right  of  redemption  is  barred.  In  Dolan  v.  Jofies 
there  was  an  attempt  to  foreclose  such  a  certificate,  but  the 
proceedings  were  void  for  want  of  jurisdiction.  The  court  held 
that  the  right  of  redemption  was  not  thereby  barred,  and  a  suit 
to  redeem  from  a  certificate  of  delinquency  was  not  technically 
a  suit  to  determine  an  adverse  claim  to  real  estate,  and  could 
be  maintained  by  one  not  in  possession.  The  case  is  therefore 
not  an  authority,  under  our  method  of  procedure. 

It  follows  that  the  decree  of  the  court  below  must  be  reversed, 
and  one  entered  here  dismissing  the  complaint, 

BiTVBBBED. 

Arsrued  19  March,  decided  23  July,  1907. 

STATE  ex  rel.  v.  BMATJ. 

90  Pac.   1110. 

Appbal  in  Equity — Effect  of  as  SuPEEtsBDSAS. 

1.  The  supersedeas  effect  of  a  bond  for  costs  in  an  appeal  from  a 
decree  Is  considered  but  not  decided. 

Waters  Flowing  in  Ditches  as  Real  Property. 

2.  V^Thether  the  ownership  of  ditches  and  the  assertion  of  the  right 
to  convey  water  through  them  is  real  property  is  referred  to  but  not 
decided. 

Sufficiency  of  Bviobncb. 

3.  The  evidence  does  not  show  with  sufficient  certainty  that  the  de- 
fendant committed  acts  amounting  to  a  breach  of  the  injunction  issued 
against  him. 

Contempt — Degree  of  Proof  Required. 

4.  In  a  proceeding  for  a  contempt  of  court  consisting  of  a  violation  of 
an  order  or  process,  the  proof  must  be  very  dear. 
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Contempt  proceeding  initiated  in  the  supreme  court  for  an 
alleged  violation  of  a  decree  of  a  circuit  court  committed  after 
an  appeal  had  been  perfected.  Dismissed. 

For  plaintiff  there  was  a  brief  over  the  names  of  Andrew 
Murray  Crawfoi'd,  Attorney  General,  Edward  Byers  Watson 
and  W.  J,  Moore,  District  Attorney,  with  oral  arguments  by 
Mr.  Crawford  and  Mr,  Watson.  . 

For  defendant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Charles  Amos  Cogswell. 

Opinion  by  Mb.  Justice  Moore. 

This  is  a  special  proceeding  instituted  in  this  court  by  the 
State  of  Oregon,  upon  the  relation  of  F.  M.  Chrisman  and  C.  D. 
Porter,  against  George  H.  Small,  to  punish  him  for  an  alleged 
contempt.  The  facts  are  that  Annie  C.  Hough,  having  com- 
menced a  suit  in  the  circuit  court  for  Lake  County  against 
S.  A.  D.  Porter  to  enjoin  him  from  interfering  with  the  flow 
of  water  in  the  channel  of  Silver  Creek  to  her  premises,  the 
relators  herein  and  Small  were  made  parties  defendant  by  order 
of  the  court,  and,  issues  having  been  joined,  a  trial  was  had,  and 
it  was  decreed  April  7,  1905,  that  the  defendant  herein  made 
the  prior  appropriation  of  water  from  that  stream  and  was  enti- 
tled to  use  650  inches  thereof  for  the  irrigation  of  1,400  acres  of 
land.  The  injunction  prayed  for  was  granted,  and  the  rights 
of  all  the  parties  were  determined.  An  appeal  from  that  decree 
was  perfected  October  19,  1905,  by  the  relators  and  others,  who 
gave  an  undertaking  therefor,  in  which  it  was  stipulated  that 
they  would  pay  all  damages,  costs  and  disbursements  that  might 
be  awarded  against  them  on  the  appeal,  and  the  transcript  was 
thereafter  filed  in  this  court.  It  is  stated  in  the  initiatory  aflS- 
davit  of  the  relators  that  about  May  16,  1906,  and  while  there 
was  suflBcient  water  flowing  in  Silver  Creek  to  furnish  the  appel- 
lants the  quantity  decreed  to  each,  respectively,  Small,  in  viola- 
tion of  a  stay  of  proceedings  in  the  suit  mentioned,  maliciously 
turned  the  water  out  of  the  channel  of  that  stream  and  away 
from  the  relators,  and  his  continuous  diversion,  in  July  and 


July,  1907]  State  ex  rbl.  v.  Smith.  597 

August  of  that  year,  of  the  quantity  awarded  him  by  the  trial 
court,  leaves  practically  no  water  in  the  creek  for  the  relatord, 
whereby  they  have  suffered  and  will  sustain  irreparable  injury 
by  reason  of  his  conduct.  The  defendant's  afl&davit,  which  is 
in  the  nature  of  an  answer  to  the  charge  made  against  him, 
states  the  source  of  his  title  to  the  use  of  the  water  and  the 
extent  thereof  as  decreed  to  him. 

1.  It  is  contended  by  the  relators'  counsel  that  the  statute  of 
this  state  makes  an  undertaking  on  appeal,  in  suits  of  the  kind 
specified,  a  supersedeas,  in  violation  of  which  Small  diverted 
more  water  from  Silver  Creek  after  the  decree  was  rendered 
than  he  had  theretofore  taken  from  that  stream,  and,  though 
the  evidence  is  not  direct  and  positive,  it  is  convincing,  and 
leaves  no  reasonable  doubt  of  his  guilt  as  charged;  and,  the 
appeal  having  transferred  the  cause,  this  court  acquired  juris- 
diction thereof  and  possesses  power  to  and  should  punish  him 
for  the  constructive  contempt.  The  statute  permits  a  final  de- 
cision of  a  circuit  court  to  be  reviewed  by  giving  a  notice  of 
appeal  and  an  undertaking  therefor :  B.  &  C.  Comp.  §  549.  It 
is  further  enacted  that  the  undertaking  of  the  appellant  shall 
be  to  the  effect  that  he  will  pay  all  damages,  costs  and  disburse- 
ments which  may  be  awarded  against  him  on  the  appeal,  but  that 
the  proceedings  shall  not  be  stayed  unless  the  undertaking  also 
stipulates  that  the  appellant  will  satisfy  the  judgment  or  decree 
appealed  from,  so  far  as  it  is  affirmed  in  four  particular  in- 
stances (B.  &  C.  Comp.  §  550),  referring  to  which,  the  statute 
contains  the  following  provision: 

"In  cases  not  provided  for  in  such  subdivisions,  when  an  ap- 
peal is  perfected,  with  an  undertaking  for  the  appeal  only,  pro- 
ceedings shall  be  staved  as  if  the  further  undertaking  thereof 
had  been  given'':  B.  &  C.  Comp.  §  551. 

Subdivision  2  of  Section  550  provides  that  an  appeal  from  a 
judgment  or  a  decree  given  for  the  recovery  of  land,  or  for  the 
partition  thereof,  does  not  operate  as  a  supersedeas,  unless  the 
undertaking  stipulates  that  during  the  possession  of  the  real 
property  by  the  appellant  he  will  not  commit,  or  suffer  to  be 
committed,  any  waste  thereon,  and  that  if  such  judgment  or  de- 
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cree,  or  any  part  thereof,  be  affirmed,  he  will  pay  the  value  of 
the  use  and  occupation  of  such  property,  so  far  as  affirmed,  fron. 
the  time  of  the  appeal  until  the  delivery  of  the  possession  thereof, 
not  exceeding  a  sum  specified,  to  be  ascertained  and  fixed  by  the 
court  or  judge  thereof. 

2.  Though  the  ownership  of  ditches  by  the  relators,  and  the 
legal  assertion  by  them  of  the  right  to  have  the  water  of  Silver 
Creek  flow  in  such  trenches  to  their  lands  for  the  irrigation 
thereof,  may  constitute  real  property  {Fudicker  v.  Ea^t  River- 
side Irrig.  Dist.  109  Cal.  29:  41  Pac.  1024),  we  shall  assume, 
without  deciding,  that  the  decree  rendered  in  the  case  of  Hough 
V.  Porter  was  not  a  suit  for  the  recovery  of  the  possession  of 
land  or  for  the  partition  thereof,  so  that  an  undertaking  only 
for  appeal  stayed  the  proceedings  as  if  the  further  undertaking 
therefor  had  been  given.  In  DtUin  v.  Pacific  Wood  £  Coal  Co, 
98  Cal.  304,  306  (33  Pac.  123),  Mr.  Justice  Harrison,  in  speak- 
ing of  a  supersedeas,  says :  "Originally  it  was  a  writ  directed  to 
an  oflScer  commanding  him  to  desist  from  enforcing  the  execu- 
tion of  another  writ,  which  he  was  about  to  execute,  or  which 
might  come  into  his  hands.  In  modem  times  the  term  is  often 
used  synonymously  with  a  stay  of  proceedings,  and  is  employed 
to  designate  the  effect  of  an  act  or  proceeding  which  of  itself 
suspends  the  enforcement  of  a  judgment."  In  this  state  a  writ 
of  supersedeas  is  unknown,  though  a  certificate  of  probable 
cause,  issued  by  the  trial  judge,  or  by  a  justice  of  this  court  in 
a  criminal  action,  is  tantamount  thereto,  the  effect  of  which  is 
to  suspend  the  enforcement  of  the  judgment  until  it  can  be 
reviewed  on  appeal:  B.  &  C.  Comp.  §  1475;  State  v.  Armstrong, 
45  Or.  25  (74  Pac.  1025).  We  shall  consider  as  true  that  the 
giving  of  the  undertaking  on  appeal  in  the  case  of  Hough  v. 
Porter,  which  provided  only  for  the  payment  of  damages,  costs 
and  disbursements,  was  equivalent  to  the  granting  of  a  writ  of 
supersedeas  by  this  court,  a  violation  of  which  subjects  the 
offender  to  punishment  upon  proceedings  instituted  in  this  tri- 
bunal (High,  Injunctions,  4  ed.,  §  1431a),  on  the  theory  that, 
though  actions  at  law  and  suits  in  equity  are  tried  in  this  state 
in  the  same  court,  the  forums  and  procedure  are  essentially 
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distinct  {Union  Power  Co,  v.  Lichty,  42  Or.  563 :  71  Pac.  1044), 
and  that  an  appeal  from  a  decree  brings  up  for  review  the  en- 
tire suit,  which  is  tried  anew  in  the  appellate  court  upon  the 
transcript  and  the  evidence  accompanying  it:  B.  &  C.  Comp. 
§§406,  555;  Day  v.  Holland,  15  Or.  464  (15  Pac.  855). 

3.  Having  disposed  of  those  preliminary  questions,  we  will 
consider  the  evidence  in  those  proceedings,  and  in  the  suit  of 
Hough  V.  Poriety  as  far  as  deemed  applicable  hereto.  It  appears 
that  Silver  Creek  flows  northeasterly  and  empties  into  Pauline 
Marsh,  in  Lake  County.  This  stream  divides  on  the  defendant's 
premises,  forming  a  delta.  One  fork,  extending  easterly,  is 
known  as  the  "Bunyard  Branch,"  and  another,  westerly,  is  called 
the  "Island  Branch^' ;  the  latter  emptying  into  the  parent  stream 
about  a  mile  below  the  place  of  its  departure.  Bunyard  Branch 
flows  through  the  premises  of  the  relator,  Chrisman,  who  uses 
the  water  thereof  for  irrigation.  Silver  Creek  and  Bunyard 
Branch  flow  through  lands  of  which  the  relator  Porter  has  pos- 
session, and  on  which  the  waters  of  both  streams  are  used  for 
irrigation.  The  land  where  these  branches  head  is  practically 
level,  and  a  dam  placed  in  either  stream  at  such  place  will  neces- 
sarily divert  most  of  the  water  at  ordinary  stages  into  the  other 
forks. 

The  supplemental  aflSdavit  of  the  relator  Porter  is  to  the  effect 
that,  during  the  irrigating  seasons  of  1905  and  the  following 
year,  the  channel  of  Silver  Creek,  from  the  heed  of  Bunyard 
Branch  to  a  line  below  the  premises  of  which  he  has  diarge, 
was  dry,  and  in  consequence  thereof  he  was  unable  to  irrigate 
such  lands,  except  in  the  early  seasons,  when  a  freshet  caused  by 
melting  snow  filled  the  banks  of  the  stream;  that  the  supply 
of  water  from  Bunyard  Branch  is  inadequate  properly  to  irri- 
gate that  part  of  such  premises  as  are  moistened  by  water  taken 
from  that  fork,  the  bed  of  which  is  at  least  two  and  one-half 
feet  higher  than  the  bottom  of  the  channel  of  Silver  Creek; 
and  that  in  1906,  when  the  a£5ant  could  not  secure  any  water 
for  irrigation,  there  were  at  least  200  inches  of  water  flowing 
oflE  the  defendants  land,  parallel  with  Island  Branch,  to  the 
premises  of  other  parties  to  the  principal  suit,  who  are  Small's 
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friends.  E.  S.  Parks  deposed  that  in  1906  he  was  employed  by 
the  relator  Porter,  and  irrigated  a  part  of  his  lands,  but  that  in 
June  and  July  of  that  year  he  could  not  secure  any  water  for 
that  purpose,  and  was  also  obliged  to  remove  the  stock  from  such 
premises  to  a  place  where  their  thirst  could  be  satisfied.  P.  W. 
Jones,  J.  L.  Jones  and  B.  L.  Taylor  severally  aflBbrmed  that  in 
the  latter  part  of  the  irrigating  season  of  1906  no  water  was 
flowing  in  Bunyard  Branch  through  the  premises  of  which  the 
relator  Porter  had  possession.  James  Reeder  deposed  that  m 
the  irrigating  season  of  1905  he  went  to  the  head  of  Bunyard 
Branch  to  secure  water  for  irrigation,  and  f oimd  in  the  channel 
of  that  stream  cans  and  chips,  and  also  a  dam,  in  which  an 
opening  had  been  made,  so  that  some  water  passed  the  obstruc- 
tion, and  that,  as  he  was  enlarging  the  aperture,  the  defendant 
arrived  and  ordered  him  to  desist,  and  not  to  shovel  out  the 
head  of  that  fork,  saying  that,  if  he  did  so,  the  augmented  flow 
of  water  would  abrade  the  bottom  of  the  fork  below  the  bed  of 
the  main  creek;  but  that  by  putting  some  boards  or  sacks  in  the 
latter  stream  the  water  could  be  turned  down  Bunyard  Branch. 
The  statements  contained  in  Reeder^s  affidavit  are  corroborated 
by  the  deposition  of  Floyd  Lane,  who  was  with  him  at  the  time 
mentioned,  and  deposed  that  they  put  a  dam  in  Silver  Creek 
and  caused  the  water  to  flow  into  Bunyard  Branch. 

T.  J.  La  Brie's  affidavit  is  to  the  effect  that  about  August  1, 
1904,  he  placed  a  dam  at  the  head  of  Bunyard  Branch  to  free 
his  meadow  from  moisture,  so  as  to  cut  the  hay  thereon,  and 
that  about  20  days  thereafter  he  told  William  Kittredge  he  might 
remove  the  obstruction,  and  the  next  morning  after  granting 
the  permission  the  water  flowed  in  the  channel  of  that  branch 
through  his  premises.  Kittredge's  affidavit  states  that  he  took 
out  the  dam  at  the  time  mentioned.  It  is  quite  probable  that 
the  entire  obstruction  was  not  removed,  and  that  there  was  left 
in  the  channel  of  the  branch  part  of  the  dam  which  Seeder  and 
Lane  saw  about  two  years  after  it  was  built.  It  will  be  remem- 
bered that  Porter^s  affidavit  states  that  the  bed  of  Bunyard 
Branch  is  at  least  two  and  one-half  feet  higher  than  the  bottom 
of  Silver  Creek.    P.  W.  Jones  deposes  that  such  difference  is 


July,  1907]  State  ex  rel.  v.  Smith.  601 

two  feet.  E.  K.  Henderson  af&rms  that  the  variatipn  in  the 
beds  of  the  creek  and  branch  is  two  and  one-half  feet,  but,  as 
he  had  theretofore  stated,  upon  oath,  that  the  difference  was 
only  five  and  one-half  inches,  his  subsequent  opinion  on  this 
subject  was  probably  based  on  a  measurement  similar  to  that 
made  by  one  C.  E.  Moore,  a  civil  engineer,  who,  as  a  witness 
at  the  trial  of  the  principal  suit,  testified  that  he  considered 
the  bottom  of  the  main  channel  to  be  the  base  of  the  mud 
therein,  saying:  "I  took  a  stick  and  run  it  down  until  it  ap- 
peared to  come  to  solid  bottom,  through  the  mud/'  S.  A.  Les- 
ter, J.  H.  Qowdy,  James  Sullivan,  E.  J.  Egli,  W.  D.  Bobinett, 
J.  L.  Howard  and  James  Newman  severally  deposed  that  on 
November  1,  1906,  they  found  no  obstruction  to  the  flow  of 
water  at  the  head  of  Bunyard  Branch,  the  channel  of  which  was 
only  five  and  one-half  inches  higher  than  the  head  of  Silver 
Creek. 

We  think  the  preponderance  of  the  evidence  conclusively  shows 
that  the  estimate  given  by  the  persons  last  named  is  correct,  and 
that  the  channel  of  the  main  creek  has  not  been  lowered  in  any 
manner  by  the  defendant;  nor  did  he  place  any  obstruction  in 
the  head  of  Bunyard  Branch  after  the  decree  was  rendered. 
The  testimony  taken  at  the  trial  of  the  principal  suit  shows 
that  in  1885  a  trench  was  dug  from  the  east  side  of  Silver 
Creek,  commencing  at  a  point  on  the  defendant's  land  above 
the  head  of  Bunyard  Branch,  which  conduit  ia  known  as  the 
''Old  Corum  Ditch,''  and  owned  by  T.  J.  La  Brie  and  his  wife, 
W.  C.  Busick  and  James  Small,  who,  after  April  7,  1905,  the 
day  when  the  decree  in  such  suit  was  given,  changed  in  some 
particular  the  course  of  the  old  ditch,  calling  the  alteration 
the  "New  Corum  Ditch,"  which  commences  at  a  point  in  the  old 
ditch  some  distance  below  its  head,  where  the  water  is  diverted 
into  a  conduit  owned  by  the  defendant  and  called  the  ''Old  Ab- 
shire  Ditch,"  in  which  it  flows  about  300  yards  and  is  then 
conducted  easterly  in  the  new  ditch.  The  defendant  permitted 
the  alteration  to  be  made  in  the  ditch  across  his  premises,  and 
aided  in  its  construction,  and  also  exchanged  the  Old  Abshire 
Ditch  for  that  part  of  the  Old   Corum  Ditch  which  extends 
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from  its  head  to  the  point  of  departure  of  the  new  ditch.  A 
dam  placed  in  Silver  Creek  caused  the  water  of  that  stream  to 
flow  into  the  head  of  the  old  ditch,  as  it  did  prior  to  any  change 
therein.  The  affidavit  of  W.  C.  Busick  states  that  more  water 
was  conducted  in  the  old  ditch  than  is  carried  in  the  new  con* 
duit.  The  relator  Porter  contradicts  this  declaration  by  de- 
posing that  the  old  ditch  would  carry  only  about  three-fourths 
as  much  water  ag  the  new  ditch,  and  that  the  defendant  uses 
water  flowing  in  the  old  ditch  for  irrigation.  We  have  examined 
with  much  care  the  testimony  taken  in  these  proceedings,  and 
are  convinced  from  such  inspection  that  the  defendant  has  not 
used  or  diverted  from  Silver  Creek  any  more  water  since  the 
decree  was  rendered  than  he  theretofore  took  from  that  stream ; 
nor,  after  April  7,  1905,  has  he  caused  or  permitted  an  increase 
in  the  flow  of  water  oflE  his  premises,  parallel  with  Island  Branch. 
It  is  maintained  by  the  relator's  counsel  that,  the  undertaking 
on  appeal  having  performed  the  office  of  a  supersedeas,  the 
statu  quo  of  the  flow  of  water  in  Silver  Creek  to  the  relators' 
land  should  have  been  maintained  by  the  defendant  after  the 
decree  was  rendered  as  it  existed  immediately  prior  to  the  time 
the  principal  suit  was  instituted;  but,  as  he  has  diverted  a 
greater  quantity  of  water  from  that  stream  since  that  time  than 
he  did  prior  thereto,  he  is  guilty  of  constructive  contempt  of 
this  court,  and  should  be  punished  for  such  violation.  If,  before 
the  decree  was  rendered,  Small  had  never  used  any  water  from 
Silver  Creek  for  irrigation,  but,  after  he  was  awarded  650  inches 
thereof,  he  began  to  divert  the  measure  granted  him  under  an 
assertion  of  a  right  thereto,  based  on  the  court's  decision,  it 
would  be  possible  to  determine  with  certainty  that  the  statu 
quo  of  the  flow  of  water  in  the  channel  of  the  stream  to  the  re- 
lator's lands  had  been  disturbed  by  him.  The  testimony  shows, 
however,  that  for  many  years  prior  to  1905  he  had  been  using 
the  water  of  Silver  Creek  for  irrigation,  under  a  claim  of  right 
thereto  by  an  alleged  prior  appropriation  thereof.  Whether  or 
not  his  right  to  such  use  is  superior  to  the  claim  of  all  other 
parties  to  the  principal  suit,  and,  if  so,  what  is  the  measure  of 
the  quantity  to  which  he  is  entitled,  are  questions  the  considera- 


July,  1907]      Multnomah  County  v.  Faling.  603 

tion  of  which  must  be  deferred  until  the  appeal  in  such  suit 
has  been  heard  and  determined  in  this  court;  and,  until  such 
decision  is  rendered,  it  must  be  presumed  that  the  decree  of 
the  lower  court  is  correct  in  every  particular. 

4.  In  contempt  proceedings  for  an  alleged  violation  of  an 
order  or  of  the  process  of  a  court,  the  proof  of  the  guilt  of 
the  person  charged  with  the  offense  should  be  clear  and  con- 
clusive before  he  is  punished  therefor.  In  the  case  at  bar,  the 
evidence  is  not  of  that  character,  and  hence  the  proceedings  are 
dismissed.  Dismissed. 


Argued  10  July,  decided  23  July,   1907. 

MUI.TNOMAH  OOUNTT  r.  FAUNG. 

91  Pac.  21. 

Paupers — Liability  op  Relativbs  for  Support. 

1.  Under  Section  2654,  B.  &  C.  Comp.,  relating  to  tiie  duty  of  relatives 
to  support  paupers,  and  tiie  right  of  the  county  court  to  enforce  such 
action,  It  must  be  alleged,  in  an  action  by  a  county  to  recover  the  cost 
of  supporting  the  pauper,  that  the  defendant  relative  has  been  ordered  by 
the  county  court  to  provide  the  required  support  and  has  refused. 

Common  Law  Liability  to  Support  Poor  Relation. 

2.  There  is  no  common  law  liability  resting  on  a  citizen  to  support  his 
poor  relations*  such  obligation  is  purely  statutory. 

From  Multnomah:  Arthur  L.  Prazer,  Judge. 

Action  to  recover  a  sum  of  money  for  the  benefit  of  a  pauper. 
A  demurrer  to  the  complaint  was  overruled  and  judgment  en- 
tered on  refusal  to  further  plead,  from  which  defendant  appeals. 

BE7ER8£D. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Thomas  Nelson  Strong. 

For  respondent  there  was  a  brief  over  the  name  of  Hayes  & 
Brand,  with  an  oral  argument  by  Mr.  Ernest  Brand,  Jr. 

Opinion  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  brought  by  th€  County  Court  of  Multnomah 
County  against  Xarifa  J.  Faling  to  compel  her  to  pay  to  the 
county  $30  per  month  for  the  support  of  her  brother,  Cornelius 
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W.  Barrett,  an  alleged  poor  person,  and  comes  here  on  appeal 
from  a  judgment  rendered  in  favor  of  plaintiff,  aft^r  overruling 
a  demurrer  to  the  complaint. 

1.  Section  2654,  B.  &  C.  Comp.,  provides: 

"Every  poor  person,  who  shall  be  unable  to  earn  a  livelihood 
in  consequence  of  bodily  infirmity,  *  *  shall  be  supported  by 
the  father,  mother,  children,  brothers  or  sisters  of  such  poor 
person,  if  they  or  either  of  them  be  of  sufficient  ability;  and 
every  person  who  shall  fail  or  refuse  to  support  his  or  her  father, 
mother,  child,  sister  or  brother,  when  directed  by  the  county 
court,  *  *  shall  forfeit  and  pay  to  the  county,  for  the  use  of 
the  poor  of  their  county,  the  sum  of  thirty  dollars  per  month, 
or  such  other  sums  as  the  court  shall  find  sufficient,  to  be  re- 
covered in  the  name  of  the  county  court  for  the  use  of  the  poor 
as  aforesaid  before  any  justice  of  the  peace  or  any  court  having 
jurisdiction." 

There  is  no  averment  in  the  complaint  that  the  defendant  has 
been  directed  by  the  county  court  to  support  her  brother,  and 
that  she  has  failed  or  refused  to  comply  therewith,  and  this  is 
an  essential  prerequisite  to  the  maintenance  of  the  action. 

2.  At  common  law  there  is  no  legal  liability  resting  on  one 
relative  to  support  another,  however  strong  the  moral  duty  may 
be.  The  duty  of  providing  such  support  is  purely  statutory,  and 
the  procedure  provided  for  its  enforcement  is  exclusive:  Bel- 
knap V.  Whitmire,  43  Or.  75  (72  Pac.  589).  Under  this  stat- 
ute the  county  court  has  no  cause  of  action  against  a  delinquent 
relative  except  upon  his  failure  to  perform  the  duty  imposed 
upon  him  by  statute  "when  directed  by  the  county  court."  The 
provision  is  that  every  person  who  shall  refuse  to  support  his 
or  her  parents,  children,  brother  or  sister,  "when  directed  by 
the  county  court,"  shall  forfeit  and  pay  to  the  county  for  the 
use  of  the  poor  the  sum  of  $30  per  month,  or  such  other  sum 
as  the  court  shall  find  sufficient,  "to  be  recovered  in  the  name 
of  the  county  court"  before  a  court  having  jurisdiction.  To  fix 
a  liability  in  favor  of  the  county  court  and  against  the  delin- 
quent relative,  it  is  necessary  therefore  than  an  order  be  made 
by  the  court  directing  him  to  discharge  the  duty  imposed  upon 
him,  and  that  such  direction  has  been  ignored:  Faling  v.  MtdU 


Aug.  1907]  State  v.  Luper.  605 

fwmah  County,  46  Or.  460  (80  Pac.  1009).  This  is  the  plain 
reading  of  the  statute,  and  the  necessary  and  orderly  procedure 
to  fix  liability  upon  a  delinquent  relative,  and  a  complaint  by  a 
county  court  which  fails  to  allege  a  compliance  with  the  stat- 
ute necessarily  does  not  state  a  cause  of  action. 

For  these  reasons  the  judgment  of  the  court  below  must  be 
reversed,  and  the  case  remanded,  with  directions  to  sustain  the 
demurrer  to  the  complaint,  and  for  such  further  proceedings 
as  may  be  proper  not  inconsistent  with  this  opinion. 

Bevebsed. 


Argrued  24   July,   decided   20   August,   1907. 

STATE  V,  LUPEB. 

91  Pac.   444. 

Continuance — ^Discretion. 

1.  The  discretion  of  a  trial  court  In  dlsposlngr  of  a  motion  for  a  con- 
tinuance wPl  not  usually  be  reviewed,  particularly  where  the  manifest 
purpose  of  the  motion  Is  to  delay  the  case  until  the  happening:  of  other 
anticipated  (>vents  that  would  disqualify  an  important  witness. 

Criminal.   Law — Husband  and  Wife — Witnesses. 

2.  Section  724,  B.  &  C.  Comp.,  providing  that  neither  husband  nor  wife 
shall  at  any  time  be  examined  as  to  any  communication  made  by  one  to 
the  other  does  not  apply  to  criminal  proceedlnjfs,  the  criminal  code  belng^ 
complete  on  the  subject  of  the  competency  of  a  husband  or  wife  to  testify 
in  a  criminal  prosecution  against  the  other. 

Privileged  Communications  as  EJvidbncb — Husband  and  Wife. 

3.  One  of  the  exceptions  to  the  rule  forbidding  evidence  of  communi- 
cations occurring  between  husband  and  wife  during  their  marriage  is 
the  protection  of  the  personal  rights  or  liberty  of  the  one  to  whom  they 
were  niad«^,  and  for  that  purpose  such  evidence  is  competent  without  the 
consent  of  the  other  spouse. 

From  Marion:  George  H.  Burnett,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

T.  J.  Luper  appeals  from  a  conviction  of  perjury.  In  July, 
190G,  the  defendant  commenced  a  suit  for  divorce  against  his 
wife,  Lizzie  R.  Luper,  in  Department  No.  2  of  the  circuit  court 
for  Marion  County,  alleging  that  she  deserted  him  in  1904 
without  cause  or  provocation  and  against  his  will  and  consent, 
and  had  continued  her  desertion  ever  since.  Service  of  summons 
was  had  upon  her  by  publication,  and,  as  she  did  not  appear 
within  the  time  required,  her  default  was  regularly  entered,  and 
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after  trial  a  decree  of  divorce  was  rendered  as  prayed  for  in  the 
complaint.  A  short  time  thereafter  Mrs.  Luper  learned  of  the 
decree,  and  immediately  came  to  Oregon  and  caused  the  arrest 
of  defendant  for  perjury  in  swearing  to  the  complaint,  and  at 
the  same  time  she  made  an  application  to  open  the  decree,  on 
the  ground  that  she  had  a  meritorious  defense  to  the  suit  and 
had  never  received  a  copy  of  the  complaint  or  summons.  Pend- 
ing her  application  to  open  the  decree,  the  district  attorney  filed 
an  information  in  Department  No.  1  of  the  circuit  court  for 
Marion  County  against  defendant,  charging  him  with  perjury 
in  verifying  the  complaint  in  the  divorce  suit.  When  the  appli- 
cation to  open  the  decree  came  on  for  hearing  in  Department 
Xo.  2,  defendant,  hy  his  attorneys,  appeared  and  consented  to 
the  allowance  of  such  motion;  but  the  district  attorney  inter- 
posed, and  on  his  suggestion  the  court  declined  to  make  the 
order,  but  took  the  matter  under  advisement.  The  defendant 
thereupon  moved  for  a  postponement  of  the  criminal  case  until 
his  wife's  application  to  open  the  decree  in  the  divorce  suit 
could  be  disposed  of,  but  this  motion  was  denied,  and  the  de- 
fendant tried  and  convicted.  From  a  judgment  sentencing  him 
to  the  penitentiary,  he  appeals,  assigning,  among  other  errors, 
the  overruling  of  his  motion  for  a  continuance  and  refusal  of 
the  trial  court  to  permit  him  to  testify  as  to  statements  made 
to  him  by  his  wife  regarding  her  intention  to  desert  him. 

BSVERSED. 

For  appellant  there  was  a  brief  with  oral  arguments  by  Mr, 
Willia7n  Henry  Holmes  and  Mr,  Carey  Fuller  Martin, 

For  the  State  there  was  a  brief  over  the  names  ot  A.  M,  Craw- 
ford, Attorney  General,  John  H,  McNary,  District  Attorney, 
and  C,  L.  McNary,  with  an  oral  argument  by  the  District 
Attorney. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  There  was  no  abuse  of  discretion  in  denying  the  motion 
for  a  continuance.  The  application  therefor  did  not  set  out  a 
single  fact  to  entitle  defendant  to  a  postponement.  Its  mani- 
fest purpose  was  to  secure  a  delay  until  the  decree  theretofore 
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granted  in  the  divorce  suit  could  be  set  aside^  and  the  relation  of 
husband  and  wife  between  defendant  and  Mrs.  Luper  restored^ 
thus  disqualifying  her  from  testifying  against  him  in  the  crim- 
inal action  without  his  consent.  Certainly  such  a  state  of  facts 
did  not  entitle  him  to  a  continuance  as  a  matter  of  right. 
Whether  the  ends  of  justice  would  have  been  subserved  thereby 
was  a  question  for  the  trial  court,  and  with  its  conclusion  we 
must  decline  to  interfere. 

2.  While  the  defendant  was  on  the  stand,  testifying  in  his 
own  behalf,  his  counsel  offered  to  interrogate  him  concerning 
statements  made  to  him  by  his  wife  during  tiie  marriage  regard- 
ing her  intention  to  desert  him;  but  the  court,  on  the  objec- 
tion of  the  state,  refused  to  allow  him  to  do  so,  for  the  reason 
that  evidence  of  any  communications  between  defendant  and  his 
former  wife,  during  their  marriage,  was  incompetent.  Section 
724  of  the  Civil  Code  (B.  &  C.  Comp.),  provides  that  a  hus- 
band and  wife  cannot  be  examined,  during  the  marriage  or 
afterwards,  as  to  any  communications  made  by  the  one  to  the 
other.  Whether  this  section  includes  all  communications  be- 
tween husband  and  wife,  or  only  such  as  are  confidential,  it  is 
not  necessary  now  to  consider,  because  it  does  not  apply  to 
criminal  prosecutions:  State  v.  McOrath,  35  Or.  109  (57  Pac. 
321).  The  Criminal  Code  is  complete  within  itself  as  to  the 
competency  of  the  husband  or  wife  to  testify  in  criminal  pros- 
ecution against  the  other,  and  contains  no  provision  governing 
the  proof  of  communications  made  by  the  one  to  the  other. 
It  simply  provides  that  when  a  husband  is  the  party  accused  the 
wife  shall  be  a  competent  witness,  and  when  the  wife  is  the 
party  accused  the  husband  shall  be  a  competent  witness;  but 
neither  shall  be  compelled  or  allowed  to  testify,  unless  by  the 
consent  of  both,  except  in  cases  of  personal  violence  (B.  &  C. 
Comp.  §  1401),  leaving  the  question  of  the  competency  of  their 
testimony  either  during  or  after  the  marriage  to  be  determined 
by  the  common  law. 

3.  It  is  a  rule  of  law,  founded  upon  public  policy,  the  object 
of  which  is  to  secure  domestic  happiness  and  tranquillity,  that 
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"all  confidential  communications  between  husband  and  wife, 
and  whatever  comes  to  the  knowledge  of  either  by  reason  of  the 
hallowed  confidence  which  that  relation  inspires,  cannot  be  after- 
wards divulged  in  testimony"  (Qreenleaf,  Evidence,  §337), 
oven  after  the  marriage  is  dissolved  by  death  or  divorce.  But 
the  rule  which  renders  incompetent  proof  of  communications 
between  husband  and  wife,  like  that  which  preserves  inviolate 
communications  between  attorney  and  client,  is  subject  to  some 
exceptions  dictated  by  natural  justice,  and  among  these  is  that 
whenever  it  becomes  necessary  to  disclose  such  communications, 
in  order  to  protect  the  personal  rights  or  liberty  of  the  party  to 
whom  they  were  made,  he  is  relieved  from  the  obligation  of 
secrecy  which  the  law  otherwise  imposes.  Thus,  when  a  dis- 
closure of  communications  by  a  client  to  his  attorney  is  neces- 
sary to  protect  the  personal  rights  of  the  attorney,  as  Mr.  Jus- 
tice Selden  says,  "he  must  of  necessity  and  in  reason  be  ex- 
empted from  the  obligation  of  secrecy'^:  Rochester  City  Bank 
v.  Suydanij  5  How.  Prac.  254;  Mitchell  v.  Bromgerger,  2  Nev. 
345  (90  Am.  Dec.  550).  Also,  in  a  trial  of  a  husband  for  homi- 
cide, it  is  competent  for  defendant  to  testify  that  his  wife  told 
him,  immediately  before  the  shooting,  that  the  deceased  had 
threatened  to  kill  him:  Shepherd  v.  Commonwealth,  119  Ky. 
931  (85  S.  W.  191).  And  other  similar  cases  vnll  readily  sug- 
gest themselves  upon  a  moment's  thought. 

Now  in  this  case  defendant  was  on  trial  for  perjury  in  swear- 
ing that  his  wife  had  deserted  him.  The  trutii  of  this  oath,  or 
that  it  was  honestly  made,  may  have  depended  largely,  if  not 
entirely,  upon  the  declarations  the  wife  made  to  him  concerning 
her  intention  and  characterizing  her  acts.  It  would  be  a  hard 
and  unjust  rule  to  deny  him  the  right  to  protect  his  personal 
liberty,  and  we  think  the  law  does  not  require  us  to  so  hold,  by 
giving  such  declarations  in  evidence. 

Judgment  reversed,  and  new  trial  ordered.  Betbbsed. 
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Decided  30  July,  rehearing  denied  8  September,  1907. 

GAKDNBR  t*.  WBIGHT. 

91  Pae.  286. 

ADVXRSB  PO0SB88ION EFFBCT  OP   SUBSBQUSNT  ACQUISITION  OP   TiTLB   TO 

PROPERTY   BY   GRANTOR. 

1.  Subsequent  possession  by  the  srrantor  of  land  under  claim  of  owner- 
ship, etc.,  for  the  period  prescribed  by  the  staitute  of  limitations,  will  not 
necessarily  inure  to  the  grantee's  benefit,  and  title  by  adverse  possession 
may  be  acquired  by  the  grrantor  under  such  circumstances;  but,  if  posses- 
sion is  held  in  subserviency  to  the  grantee's  title,  it  will  inure  to  his 
benefit 

Ebtoppbl  by  Dbbo-— Persons  Who  Mat  Claim  Bbnbpit— Pabol  Tbans- 

FBBBB— WaTBRS. 

2.  E.  conveyed  to  M.  and  G.  possessory  title  to  public  land,  including 
the  rlffht  to  the  full  use  of  a  stream,  and  G.  orally  transferred  his  interest 
to  M.  Beld,  that  no  diversion  of  water  havlnir  been  made  prior  to  G.'s 
parol  conveyance,  nor  until  after  a  diversion  toy  BS.  on  land  above,  de- 
fendant, as  E.'s  successor  in  interest,  was  not  estopped  to  olalm  subsequent 
rights  acquired  by  B.  as  to  G.'s  interest  in  the  water  rights  previously 
conveyed. 

ESTOPPBL  BY  DbBD— DBNIAL  OP  TlTLB  BY  GBA2VT0R. 

8.  Where  one  assumes  to  convey  property  by  deed,  he  will  not  be 
heard,  in  order  to  defeat  his  grantee's  title,  to  say  that  at  the  time  of 
the  conveyance  he  had  no  title,  and  that  none  passed  by  the  deed,  nor 
will  he  be  permitted  to  d^ny  to  the  deed  its  full  effect 

AOVBRSB  P088B88I0N— ErraCT   OP   SUBSBQUBNT  POBSBSBION  BT  GbANTOB. 

4.  One  relying  upon  adverse  possession  as  against  the  grantee  of  hii 
predecessor  must  show  that  there  was  a  change  In  the  relation  of  the 
parties  respecting  the  rights  involved,  any  unexplained  possession  being 
presumed  to  be  subservient  to  the  title  conveyed;  and,  in  order  to  avail 
himself  of  the  laches  of  the  grantee  or  his  assigns  or  of  the  statute  of 
limitations,  the  grantor  must  show  that  actual  or  constructive  knowledge 
of  the  change  \n  the  relat'ons  was  brought  home  to  the  gmntce  or  hts 
successors  in  interest. 

WaTBBS— BSvroBNCB    op    SUBSBQUBNT    APVBRBB   USBB    by    GteANTOB — Dis- 
CLAIMBR. 

6.  A  showing  that  after  a  land  owner  had  deeded  his  farm  with  the 
full  use  of  a  stream  flowing  through  it,  he  openly  used  part  of  the  water 
from  that  stream  on  land  that  he  afterward  acquired  further  up,  under 
posted  and  recorded  notices,  with  the  general  knowledge  of  the  com- 
munity, establishes  a  disclaimer  against  the  deed,  and  is  sufficient  to 
charge  the  owners  of  the  deeded  Icmd  with  notice  that  he  did  not  intend 
to  be  bound  by  the  covenants  therein,  though,  of  itself,  such  showing  does 
not  establish  adverse  user. 

WaTBRS — ^AOVBftSB  USBR — ^WhBN  StATUTB  OP  LIMITATIONS  BBQINS. 

6.  The  statute  of  limitations  begins  to  run  in  favor  of  an  adverse 
claim  to  the  waters  of  a  stream  when  the  conduct  of  the  adverse  claimant 
indicates  an  intention  to  claim  and  hold  the  water  against  all  other  per- 
sons, and  such  conduct  is  supported  by  an  actual  diversion  for  a  bene- 
ficial purpose  of  sufficient  proportions  to  show  good  faith. 
40  Ob. 89 
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Waters — Eitbct  of  Running  of  Statutb  on  Aotsrbb  Ci^aimant. 

7.  Where  one  permits  ten  years  to  elapse  without  regaJnins  control 
over  water  to  which  another  has  ezerdsed  an  adverse  claim  subsequent 
in  date,  unless  such  use  was  permissive  or  of  such  a  character  as  not  to 
constitute  an  invasion  of  the  rl^ts  of  the  first  claimant,  the  advene 
claim  becomes  a  complete  title,  the  rule  being  the  same  with  reference  to 
both  land  and  water. 

Advsrse  Posbkssion — MATBRiALrrr  OF  Claimant's  Qood  Faith. 

8.  Title  by  adverse  possession  may  be  acquired,  regardless  of  the 
claimant's  good  faith,  if  accompanied  by  a  claim  of  title. 

Advkbsb  Possession — Obal  EvrosNCs  to  Explain  and  IiIMit  Mbanxno 
OF  DsBD  IN  Chain  of  Titlb. 

9.  Parol  evidence  is  admissible  by  a  grantor  of  the  right  to  the  full 
and  free  use  of  the  waters  of  a  stream  appurtenant  to  certain  land  to 
show  that  such  grant  meant  only  the  surplus  water  not  used  on  another 
tract  owned  by  the  grantor  further  up  the  stream. 

WaTBSS ^iNTBBRnPnON  OF  AOVBRBB  POBBWMION. 

10.  Adverse  use  of  the  waters  of  a  stream,  as  a  defense  to  a  suit  to 
determine  rights  thereto,  may  be  defeated  by  showing  that  the  use 
during  the  irrigation  seasons  for  the  statutory  time  was  not  continuous  or 
by  proof  that  such  use  did  not  substantially  Interfere  with  plaintilTs  rights. 

Watbss — Btjrdmn  of  Proof  as  to  Advhwb  Fossbssion. 

11.  Though  an  adverse  right  cannot  grow  out  of  mere  permissive  en- 
joyment, the  burden  of  proving  possession -thus  claimed  to  have  been  held 
by  permission  or  subserviency,  or  not  to  have  been  continuous,  is  upon 
him  who  attempts  to  defeat  the  claim. 

Watbbs — Acts  CoNSTiTUTiNa  Advbbsb  Possbsbion. 

12.  Where  a  claimant  of  water  has  for  the  period  of  limitations  re- 
quired all  the  water  of  a  certain  stream  to  supply  his  needs,  the  use  for 
.that  period  of  a  considerable  portion  of  such  water  by  an  adverse  claimant 
has  constituted  an  invasion  of  the  rights  of.  the  original  claimant  for  tliat 
period  and  establishes  a  prima  facie  case  of  adverse  possession. 

Naturb  of  Titlb  Acquirbd  bt  Aovbrsb  Possbbsion. 

13.  When  title  has  once  been  acquired  by  adverse  possession,  it  re- 
mains in  the  person  acquiring  it  as  completely  as  if  acquired  by  deed, 
and  hence  interruptions  of  such  possession  are  of  no  avail  unless  they 
have  been  open,  exclusive,  continuous  and  adverse  under  a  claim  of 
ownership  for  the  statutory  period. 

Watbrs — ^UsB  DuRiNO  Diffbrbnt  Parts  of  thb  Ybar. 

14.  One  may  establish  a  r)ght  to  the  use  of  water  from  a  stream  during 
one  part  of  a  year,  while  another  person  may  at  the  same  time  acquire  a 
right  to  use  the  water  from  the  same  stream  for  the  remainder  of  the 
year. 

Waters — Interruption  of  Adverse  Use  bt  Thibo  Parties. 

15.  Claims  of  adverse  possession  or  use  must  be  determined  by  the 
acts  of  parties  to  the  litigation  and  their  grantors,  and  interruptions  by 
others  cannot  be  considered. 

Nature  of  Possession  to  Constitute  Adverse  Possession. 

16.  The  possession  required  by  Section  4,  B.  &  C.  Comp.,  providing: 
that  no  action  can  be  maintained  for  the  recovery  of  real  property  or  it» 
possession  unless   the  plaintiff  or   his  predecessor  was  possessed   of   the 
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premises  in  question  within  ten  years  before  the  commencement  of  the 
suit  or  action,  means  an  actual,  substantial  and  practically  permanent 
occupation,  and  unless  such  possession  is  shown  a  claimant  cannot  pre- 
vail. An  irregular,  occasional,  interrupted  possession  will  not  fulfill  the 
requirement  of  the  statute. 

Burden  of  Proof  Under  C14A.IM  of  Prior  Appropriation. 

17.  Under  the  general  rule  that  the  pleader  has  the  burden  of  proof 
as  to  his  affirmative  allegations,  it  is  Incumbent  upon  one  who  asserts  the 
title  to  certain  water  by  prior  appropriation  to  satisfactorily  prove  his 
claim. 

Estoppel — Equitable — Nature. 

18.  The  doctrine  of  estoppel  is  Intended  to  preclude  fraud,  and  imposes 
silence  on  one,  when  in  conscience  and  honesty  he  should  not  be  allowed 
to  speak,   to  the  accomplishment  of  Justice. 

Waters — Neglect  to  Use  is  Abandonment. 

19.  A  delay  of  several  years  In  usinff  waters  under  an  initiated  but 
inchoate  right  amounts  to  an  abandonment 

Waters — Estoppel  by  Deed  Against  After- Acquired  Title. 

20.  An  after-acquired  title  to  water  rights  by  the  grantor  will  not 
inure  to  the  benefit  of  the  grantee,  where  the  grantee  knew  at  the  time 
of  the  transfer  that  the  grantor  had  no  title  and  did  not  expect  him  to 
procure  one,  or  where  the  title  purported  to  be  conveyed  was  an  inchoate 
interest,  the  completion  or  forfeiture  of  which  depended  upon  some  acts 
to  be  performed,  or  diligence  to  be  exercised  by  the  grantee,  and  the 
grantor  has  forfeited  his  Inchoate  riffht  by  neglect. 

Irrigation  Requirement  Per  Acre. 

21.  In  testlfyinir  as  to  the  amount  of  water  required  to  properly  irrl-  . 
gate  a  given  tract  of  land  it  is  desirable  to  have  in  the  record  the  facts 
on  which  witnesses  base  their  estimates;  but  in  this  case  the  court  will 
adopt  the  opinion  that  fin  inch  an  acre  is  sufficient  for  both  domestic  and 
irrigation  purposes. 

Measurement  of  Water— ''Second  Feet'' — ^'Miner's  Inches.'' 

22.  The  term  "miner's  inch"  is  so  indefinite  and  Inexact  that  It  is 
not  satisfactory  as  a  standard  for  measuring:  water,  and  this  court  pre- 
fers "second  feet,"  or  the  quantity  of  water  fiowln^  past  a  given  point 
in  a  given  space  of  time  under  a  six-inch  pressure. 

Waters — Right  of  Subsequent  Claimants  to  Use  Water  Not  in 
Actual  Use  bt  Prior  Claimants. 

23.  In  a  case  where  several  approprlators  have  a  riffht  to  use  the 
waters  of  a  stream,  water  not  in  use  for  actual  requirements  should  not 
be  diverted  or  detained,  but  it  should  be  allowed  to  pass  to  the  use  of 
the  others,  all  being  limited  to  their  actual  needs  to  the  extent  of  their 
respective  appropriations.  Approprlators  cannot  either  permanently  or 
temporarily  divert  water  without  usin^r  it  as  against  the  needs  of  sub- 
Siequent  approprlators. 

Appeal — ^Review — Discretion  as  to  Costs. 

24.  The  trial  court  having  discretionary  i>owers  in  taxincr  costs,  a 
decree  in  respect  thereto  will  not  be  disturbed  unless  the  discretion  is 
abused. 
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Statement  by  Mr.  Commissioner  Kino. 

This  is  a  suit  to  determine  the  right  to  the  use  of  the  waters 
of  Washington  Creek,  in  Baker  County,  Oregon,  brought  by 
Mary  S.  Gardner,  Edna  V.  Stuchell,  A.  V.  Swift,  A.  B.  Swift, 
and  L.  L.  Swift,  against  George  F.  Wright.  By  stipulation  it  is 
agreed  that  A.  Y.  Swift  has  succeeded  to  all  the  interests  of 
the  other  Swifts  named,  and  that  he,  with  Mary  S.  Gardner  and 
Edna  V.  Stuchell,  are  the  sole  plaintiffs  in  interest. 

The  complaint,  in  effect,  alleges  that  plaintiffs,  under  and  by 
virtue  of  prior  appropriation  of  the  waters  of  Washington  Creek, 
as  well  as  by  reason  of  a  certain  deed  executed  iq  their  prede- 
cessors in  interest,  are  the  owners  jointly  of  the  right  to  the  use 
of  three-fourths  of  the  waters  of  the  creek  named,  of  which  it 
is  alleged  that  Mary  S.  Gardner  and  Edna  V.  Stuchell  are  the 
owners  of  one-fourth,  and  A.  Y.  Swift  one-half.  Defendant 
denies  plaintiffs*  right  to  the  use  of  any  of  the  waters  of  Wash- 
ington Creek,  except  the  surplus,  and  alleges  that  he  is  the 
owner  of  the  exclusive  right  to  the  entire  stream  for  the  irri- 
gation of  his  lands,  all  of  which  it  is  claimed  is  necessary  for 
the  proper  irrigation  thereof,  and  has  been  used  continuously 
for  such  purpose  during  the  last  40  years,  with  the  full  knowl- 
edge and  consent  of  plaintiffs  and  their  grantors.  Defendant 
alleged,  in  support  of  his  title,  prior  appropriation,  riparian 
ownership,  and  adverse  possession  since  1863 ;  but  the  averment 
relative  to  riparian  ownership  was  stricken  out  on  motion  of 
plaintiffs. 

The  reply  denies  the  aflBrmative  allegations,  and,  in  response 
to  the  defenses  relied  on,  pleads  an  estoppel  against  defendant 
by  reason  of  a  certain  deed  with  covenants  of  warranty  therein 
given  by  H.  W.  Estes  (defendant's  grantor)  and  Frederick  Dill 
to  their  predecessors  in  interest,  which,  omitting  the  signatures 
and  acknowledgment,  is  as  follows: 

"This  Indenture  made  this  9th  day  of  September,  A.  D.  1864, 
between  Harding  W.  Estes  and  Frederick  Dill  of  the  County  of 
Baker  and  State  of  Oregon,  parties  of  the  first  part,  and  Oscar 
L.  Gordon  and  George  W.  Manville  of  the  same  place,  parties 
of  the  second  part,  Witnesseth: 
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That  the  Said  Parties  of  the  First  Part  for  and  in  considera- 
tion of  the  sum  of  one  thousand  dollars  to  the  parties  of  the 
first  part  in  hand  paid  by  the  parties  of  the  second  part,  the 
receipt  whereof  is  hereby  acl^nowledged,  have  granted,  bargained, 
sold,  conveyed  and  quitclaimed  and  by  these  presents  do  grant, 
bargain,  sell,  convey  and  forever  quitclaim  unto  the  said  parties 
of  the  second  part  their  heirs  and  assigns  forever,  all  the  right, 
title,  interest  and  claim  of  the  said  parties  of  the  first  part  in 
and  to  a  certain  ranch  or  possessory  claim  to  agricultural  lands 
and  the  improvements  thereon  lying  and  being  in  said  county 
and  state  and  described  as  follows,  to- wit:  That  certain  ranch 
or  land  claim  on  Washington  Creek  in  Powder  River  Valley 
below  and  adjoining  Oray's  ranch  which  has  been  improved  by 
the  parties  of  the  first  part  and  upon  which  they  have  resided 
from  the  month  of  June,  A.  D.  1863,  to  the  past  summer,  and 
bounded  as  follows,  to-wit :  Commencing  at  a  stake  about  three 
rods  south  of  said  creek  and  about  thirty  rods  in  a  southwesterly 
direction  from  the  log  house  built  by  said  parties  of  the  first 
part  and  occupied  by  them  as  a  residence;  thence  east  along  a 
fence  one  hundred  and  sixty  rods;  thence  north  along  a  fence 
one  hundred  and  sixty  rods ;  thence  west  along  a  fence  one  hun- 
dred and  sixty  rods;  thence  south  along  a  fence  one  hundred 
and  sixty  rods  to -the  place  of  beginning;  together  with  the  riffht 
to  the  full  and  free  use  of  the  water  of  said  Washington  Qiuch 
and  all  privileges  connected  with  the  same,  the  said  water  having 
been  taken  up  and  appropriated  by  the  parties  of  the  first  part, 
for  the  use  and  benefit  of  said  ranch  in  the  month  of  June,  A. 
D.  1862,  at  the  time  said  ranch  was  located  and  claimed. 

To  Have  and  to  Hold  the  said  premises,  together  with  all  and 
singular  the  rights,  privileges,  tenements,  appurtenances  and 
improvements  thereunto  belonging  or  in  any  manner  appertain* 
ing. 

And  the  Said  Parties  of  the  First  Part  hereby  covenant  with 
and  to  the  parties  of  the  second  part,  their  heirs  and  assigns, 
that  they  are  the  lawful  possessors  of  said  land  or  ranch  and 
the  sole  owners  of  the  improvements  thereon  and  of  the  water 
right  above  mentioned,  and  that  they  have  a  full  and  perfect 
right  to  sell  and  dispose  of  the  same,  and  that  the  title  to  the 
same  they  will  forever  warrant  and  defend  against  all  persons 
whomsoever  claiming  by,  through,  or  under  them,  or  either  of 
them. 

In  Witness  Whereof  the  said  parties  of  the  first  part  have 
hereunto  set  their  hands  and  seals  this  the  day  and  year  first 
above  written.'* 
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By  stipulation  it  was  admitted  that  A.  V.  Swift  is  the  owner 
in  fee  of  the  S.  E.  i  of  .section  2 ;  that  Mary  S.  Gardner  and 
Edna  V.  Stuchell  have  succeeded  to  the  interest  of  J.  B.  Gard- 
ner^ deceased^  in  and  to  the  N.  E.  ^  of  section  11;  and  that 
George  F.  Wright  is  the  owner  in  fee  by  purchase  from  H.  W. 
Estes  of  the  lands  described  in  the  answer,  viz, :  W.  J  of  S.  W.  J 
section  11;  E.  i  of  S.  E.  i,  section  10;  N.  E.  i  of  N.  E.  i, 
section  15 — all  the  lands  so  described  being  in  township  9  S., 
range  39  E.,  W.  M. 

Washington  Creek  is  a  natural  stream  fed  by  springs  and 
snow  in  the  mountains  west  of  Baker  City,  and  flows  in  a  north- 
easterly direction  through  Washington  Gulch  across  defendants 
premises  and  through  Gardner  and  Stuchell's  lands  onto  the 
Swift  farm,  where  it  spreads  out  and  disappears.  It  varies  in 
quantity  from  a  flow  of  10  miner's  inches  in  the  low-water 
season  to  150  inches  during  the  early  spring  freshets.  In  1862 
Estes  and  Dill  settled  upon  what  is  now  defendant's  farm,  and 
in  the  following  spring  took  possession  of  some  lands  lower  down 
the  stream,  now  constituting  the  farm  of  A.  V.  Swift;  the  latter 
farm  being  the  premises  referred  to  in  the  deed  to  Gordon  and 
Manville.  The  first  place  named  is  known  aa  the  "Estes  Farm,'' 
and  the  second  as  the  "Swift  Ranch."  In  the  spring  of  1863  a 
ditch  was  constructed  by  Estes  and  Dill  tapping  Washington 
Creek,  through  which  water  was  conveyed  onto  the  Estes  place 
for  the  purpose  of  irrigation,  and  on  April  25th  of  the  following 
spring  they  located  a  water  right  for  the  lower  Swift  farm  by 
posting  a  notice  thereof  on  the  channels  of  the  stream,  which 
was  on  that  date  recorded  with  the  county  clerk  of  that  count}^, 
as  follows: 

"Washington  Gulch. 

Know  All  Men  that  the  undersigned  hereby  claims  all  the 
water  of  Washington  Gulch  for  the  purpose  of  using  the  same 
on  his  land  claim  in  Powder  River  Valley.  Said  ranch  joins 
Gray^s  ranch  on  the  east.  And  the  water  hereby  claimed  is  the 
natural  water  of  said  gulch  that  flows  in  its  natural  channel 
through  said  land  claim,  which  is  thus  claimed  for  the  purpose 
of  preventing  the  same  from  being  abstracted  in  its  flow  at  any 
j)oint  above  said  claim.  Frederick  Dill." 
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In  February,  1864,  the  Estes  Farm  was  sold  to  Abner  Smith, 
who  resided  there  until  his  death,  which  occurred  in  the  fall 
of  1865.  His  family  continued  to  live  there,  and  in  1867  hia 
widow  married  Estes,  one  of  the  former  owners  of  the  farm. 
At  that  time  all  the  land  on  Washington  Creek  was  unsurveyed 
public  land  of  the  United  States.  In  1869  Estes  filed  a  home* 
stead  on  the  land,  to  which  the  right  of  possession  had  been  sold 
to  Smith,  as  stated,  and  about  two  years  later  made  final  proof 
thereon,  receiving  his  patent  in  1878.  After  his  marriage,  Estes 
continued  the  cultivation  of  the  crops,  which  he  irrigated  with 
water  diverted  from  Washington  Creek  through  the  ditches  pre- 
viously constructed  for  that  purpose;  and,  in  order  to  publicly 
announce  and  record  his  claim  thereto  posted  a  notice  at  the 
head  of  the  ditch  constructed  in  1863,  which  he  caused  to  be 
recorded  in  the  county  clerk^s  oflfice,  as  follows: 

/  "Washington  Creek:. 

Notice  is  Hereby  Given  that  I,  Hardin  W.  Estes,  hereby  claim 
75  inches  of  the  waters  of  Washington  Creek  for  mining, 
mechanical  and  irrigating  purposes,  the  same  having  been  here- 
tofore taken,  appropriated  and  diverted  from  said  stream  by 
a  certain  ditch  constructed  by  the  undersigned  in  1863,  tapping 
said  creek  at  a  point  about  a  quarter  of  a  mile  above  what  is 
known  as  the  ^Washington  Bandi^  in  Baker  County,  Oregon> 
and  claimed  and  used  by  the  undersigned  since  said  date. 

Dated  and  signed  at  Washington  Ranch,  Baker  County,  Ore- 
gon, March  19,  1872.  Hardin  W.  Estes.'' 

On  the  same  date,  and  recorded  at  the  same  time,  another 
notice  of  like  import  was  posted  farther  down  the  creek  by  him 
on  his  land,  claiming  an  additional  75  inches  of  water  through 
a  ditch  tapping  the  creek  on  his  premises  "at  a  point  opposite 
what  is  knoi;^  as  Washington  Ranch  house,''  alleging  diversion 
from  that  point  through  a  ditch  constructed  in  June,  1866. 

In  support  of  their  claims,  plaintiffs,  at  the  trial,  introduced 
deeds  showing  the  record  evidence  of  title  to  their  respective 
interests  from  the  date  of  the  first  written  instrument  executed 
by  Estes  and  Dill  to  plaintiffs'  predecessors  in  interest.  Wit- 
nesses were  then  called,  who  testified  to  the  use  of  the  water  of 
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the  stream  for  irrigation  of  plaintiffs'  lands  in  the  production 
of  hay^  grain^  vegetables  and  some  orchard  at  various  times 
since  the  year  1884^  but  not  prior  to  that  time^  except  that 
M.  J.  Hindman  referred  to  some  irrigation  on  the  Swift  place 
in  1867^  but  did  not  state  to  what  extent  and  for  what  purpose 
used,  but  that  hay  and  grain  were  raised  on  the  premises  daring 
that  year.  With  this  exception,  no  evidence  was  offered  tending 
to  show  an  appropriation  prior  to  1884,  except  in  so  far  as  an 
appropriation  might  be  inferred  from  wild  hay  raised  <ni  the 
land,  the  moisture  for  which  was  produced  by  the  waters  of 
Washington  Creek  spreading  over  and  sinking  into  the  ground, 
and  from  springs  rising  below  defendant's  farm. 

W.  C.  Hindman  testified  that  he  has  resided  in  the  vicinity 
of  the  property  and  been  familiar  with  it  since  1863;  that  in 
the  fall  of  1863  he  bought  hay  on  the  Swift  farm  from  Estes 
and  Dill;  that  hay  and  grain  lands  in  that  vicinity  are  usually 
irrigated  until  some  time  in  Jidy  of  each  year,  and  lands  along 
Washington  Creek  require  about  one  inch  per  acre  for  their 
proper  irrigation;  that  on  the  place  now  owned  by  Swift  the 
land  is  naturally  damp.  When  asked  whether  three-fourUis  of 
the  water  from  Washington  Creek  would  properly  irrigate  plain- 
tiffs' lands,  he  answered : 

''There  might  be  enough  in  a  season  where  there  was  a  flow 
of  water,  but  in  a  dry  season  there  would  be  a  scarcity.  ♦  ♦  I 
don't  think  that  it  would  be  (sufficient)  at  present.  It  might  at 
one  time.  There  was  several  years  there  that  the  miners  threw 
down  sometimes  1,000  inches,  from  500  to  1,000  inches,  and 
it  has  carried  an  immense  deposit  of  debris  onto  his  ranches, 
and  since  that  it  has  taken  more  water  than  it  formerly  did." 

Mary  S.  Gardner  testified  that  she  was  the  wife  of  J.  B. 
Gardner,  deceased,  and  the  mother  of  Mrs.  Stuchell,  one  of  the 
plaintiffs;  that  in  1897  she  had  a  conversation  with  H.  W. 
Estes,  in  which  he  admitted  botii  had  rights  in  the  waters  of 
Washington  Creek;  that  Estes  said  his  right  was  given  him 
by  the  court  in  his  suit  with  Sparks,  the  amount  of  which  was 
75  inches.  J.  P.  Kennison  testified  that  he  has  lived  in  Baker 
County  since  186IS,  and  has  been  familiar  with  the  Washington 
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Oulch  at  all  times  since;  that  he  cut  wild  hay  on  the  Swift 
place  in  August,  1863,  but  there  were  no  ditches  there  at  that 
time;  that  the  water  spread  out  over  the  ground  when  it  reached 
the  place,  covering  about  80  acres,  which  condition  does  not 
exist  on  the  Estes  place  and  could  not  without  dams  to  divert 
the  flow  from  the  channel.  C.  M.  Foster  deposed  that  he  has 
known  the  farms  on  Washington  Creek  since  1862,  seeing  them 
at  various  times  every  year  since;  that  on  request  of  Estes  he 
surveyed  the  ditch  on  the  south  side  of  the  creek  on  the  Estes 
place  many  years  ago;  that  the  ditch  would  probably  carry  75 
inches  of  water;  that  he  also  saw  a  ditch  on  that  farm  in  1863  or 
1864,  which  would  carry  from  30  to  50  inches  of  water,  then 
used  there  for  irrigation  purposes ;  that  the  altitude  of  the  Estes 
ranch  is  about  100  feet  higher  than  that  of  the  Swift  farm,  and 
was  one  of  the  first  settled  in  Baker  County,  and  since  in  the 
early  sixties  has  been  irrigated  and  used  for  raising  hay  and  all 
kinds  of  fruits  and  vegetables;  that  the  orchard  covers  from  15 
to  20  acres,  and  has  been  there  so  long  he  cannot  tell  when  it 
was  first  set  out;  that  he  bought  hay  on  the  Swift  ranch  in 
1865 ;  that  the  creek  flows  down  onto  the  Swift  place  and  spreads 
out  over  50  to  70  acres,  where  the  creek  and  channel  disi^ppears. 
H.  Kennison  testified  to  having  known  the  premises  aince  1863, 
and  substantially  corroborates  the  statements  of  the  two  wit- 
nesses last  quoted. 

David  Idttlefleld  testified  to  having  mined  and  known  the 
farms  in  that  locality  since  1862;  that  he  noticed  the  Estes 
farm  being  cultivated  during  each  season  at  all  times  since  1863, 
during  which  year  the  road  passed  in  front  of  the  house  and 
crossed  the  ditch  going  west,  which  ditch  has  been  used  ever 
aince  for  irrigating  the  garden,  orchard  and  ranch  generally; 
that  the  orchard  was  small  at  first  and  increased  in  size  from 
year  to  year,  and  has  been  there  over  30  years;  that  he  first 
«iw  the  ditch  on  the  J.  B.  Oardner  ranch  in  1875,  which  place 
was  then  occupied  and  owned  by  Mrs.  Irland,  who,  at  that  time, 
wanted  to  sell  the  farm  to  him,  stating  she  owned  one-fourth  of 
the  water  coming  down  the  gulch,  but  that  the  neighbors  were 
taking  it  away,  and  said: 
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"We  have  no  claim  on  Mr.  Estes'  water,  but  we  have  all  the 
water  below  that  Mr.  Estes  donH  use/' 

Witness  also  stated  that  he  never  saw  any  ditches  of  any  kind 
on  the  Swift  place  prior  to  1875  or  1876. 

H.  W.  Estes  testified  to  having  been  in  partnership  with  Dill 
in  the  lands  owned  by  the  parties  to  the  suit,  to  having  located 
the  water  rights  and  selling  the  lands,  etc.,  as  hereinbefore 
given,  and  substantially  corroborated  the  statements  bi  Kennison 
Foster  and  Littlefield;  that  at  all  times  since  1863,  vegetables, 
fruit,  hay  and  grain  have  been  raised  on  the  Estes  place,  and  all 
the  waters  of  Washington  Gulch  were  used  in  the  irrigation 
thereof,  whenever  needed,  and  without  interruption;  that  some- 
times he  turned  the  water  down  to  those  below  when  he  eoxdd 
spare  it  for  their  accommodation;  that  the  water  ri^t  consid- 
ered sold  and  intended  to  be  conveyed  by  the  deed  to  Oordon 
and  Manville  was  for  water  which  flowed  down  to  the  Swift  place 
after  being  used  on  the  Estes  place,  and  he  never  recogn^ed  any 
other  right;  that  after  the  first  few  years  he  took  all  the  water 
of  the  gulch  to  irrigate  the  lands  in  cultivation;  that  he  lived 
on  the  place  until  about  1894,  when  he  rented  it  and  moved 
to  Baker  City ;  that  all  the  water  ever  used  at  any  time  on  the 
farms  below  him  was  the  surplus  passing  his  farm;  that  the 
creek  furnishes  from  100  to  130  inches  in  the  early  spring,  and 
falls  as  low  as  15  inches  in  the  fall;  that  the  irrigation  season 
on  defendant's  place  has  been  from  May  to  November  of  each 
year;  that  the  orchard  was  set  out  in  1868,  and  increased  from 
year  to  year,  having  been  of  its  present  size  'for  about  12  years, 
and  must  be  irrigated  through  August,  September  and  October 
of  each  year,  but  hay  and  grain  in  that  vicinity  do  not  need 
irrigation  after  July;  that  the  lands  cultivated  on  the  defend- 
ant's farm  are  from  60  to  70  acres;  that  he  filed  on  the  Estes 
place  as  a  homestead  in  1869,  and  made  his  final  proof  in  1871; 
that,  after  his  marriage  to  Mrs.  Smith  in  1867,  he  always 
claimed  the  waters  of  Washington  gulch;  that  he  was  never 
interrupted  in  the  use  of  the  water  but  once,  and  that  was  by 
Mrs.  Swift  about  the  year  1893 ;  that  he  never  had  any  trouble 
with  any  one  below,  and  no  one  ever  tore  out  any  of  his  dams  at 
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any  time.  The  statements  of  this  witless  as  to  the  date  of  com- 
mencement, time,  manner,  and  purpose  of  use  is  corroborated 
by  Mrs.  Estes.  She  also  adds  that  her  first  husband,  Abner 
Smith,  purchased  the  water  right  to  the  Estes  place  from  Estes 
and  Dill;  that  she  married  Estes  in  1867;  that  a  large  crop  has 
always  been  raised  on  the  farm,  and,  so  far  as  she  knew,  the 
use  of  the  water  by  Estes  had  not  been  interrupted  at  any  time 
prior  to  the  date  of  his  conveyance  to  defendant. 

W.  H.  Kennedy  testified  to  having  resided  on  the  J.  B.  Gard- 
ner ranch  13  years.  Tbat  during  that  time  he  has  irrigated 
all  the  land  on  the  place  for  which  he  could  get  water,  being 
about  90  acres,  consisting  of  pasture,  10  acres;  hay,  30  acres; 
grain,  50  acres.  That  with  water  the  farm  is  worth  about 
$4,000,  but  of  little  value  without  it;  that  he  farmed  the  Swift 
place  from  1886  to  1888;  that  with  water  it  is  worth  about 
$5,000,  but  without  water,  about  half  that  value;  that  while 
there  he  occasionally  tore  out  both  Estes'  dams;  that  during 
most  of  the  time  he  has  been  on  the  Gardner  place  he  has  done 
without  water  on  account  of  persons  using  it  on  the  Estes  place, 
and  "once  in  a  great  while''  he  would  go  up  and  tear  the  dams 
out,  sometimes  once,  and  sometimes  twice  a  week,  but  never 
said  anything  to  either  Estes  or  Wright  about  it,  and  when  the 
water  was  obtained  as  indicated  it  would  "probably  came  down 
one  day,  and  may  be  not  two  hours;"  that  the  effect  was  it 
came  near  drying  them  out  altogether;  that  Washington  Creek 
flows  through  the  Swift  place  about  a  quarter  of  a  mile,  and 
then  spreads  out  over  the  meadow;  that  the  irrigation  season 
begins  "as  soon  as  the  frost  goes  out,"  but  for  grain  they  irri- 
gate during  June  and  July;  that  they  quit  irrigating  about 
August  1st  of  each  year;  that  when  on  the  Swift  place  ('86-'88) 
there  were  66  acres  of  grain  and  70  acres  of  hay  land ;  that  on 
the  Gardner  place  there  were  at  that  time  60  acres  of  grain 
land  and  25  acres  of  hay  land,  and  about  the  same  amount  now ; 
that  the  dams  were  torn  out  during  the  months  of  May  and 
June;  that  the  creek  furnishes  insufficient  water  to  propierly 
irrigate  the  Gardner  and  Swift  places ;  that  in  April  the  water 
is  very  high,  but  in  May  .the  supply  dwindles  down  to  about  25 
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inches,  and  in  June  will^average  about  20  inches,  but  in  July 
not  more  than  12  inches,  which  continues  about  the  same  during 
the  rest  of  the  season;  that  there  are  some  small  springs  on 
both  the  Gardner  and  Swift  places. 

Frank  Kennedy  testified  that  in  1904  they  had  no  water  for 
irrigation  of  the  Gardner  place,  but  cut  about  15  tons  of  grain 
and  80  tons  of  hay ;  the  hay  being  raised  on  land  which  was  usu- 
ally moist;  that  the  usual  hay  crop  is  from  70  to  90  tons;  that 
the  water  is  usually  turned  on  the  grain  land  the  last  of  April, 
from  which  the  hay  land  situated  belo^r  is  subirrigated.  A.  V. 
Swift  testified  that  he  has  120  acres  in  cultivation;  that  he 
irrigates  40  acres  of  hay  land  with  Washington  Creek,  and  there 
are  80  acres  of  hay  land  on  the  Swift  place,  which  has  been 
there  as  long  as  he  can  remember,  and  100  acres  on  the  J.  B. 
Gardner  ranch,  requiring  irrigation.  George  F.  Wright  (de- 
fendant) testified  that  Washington  Creek  flows  in  well-defined 
channels  northerly  through  his  land;  that  immediately  below 
his  place  the  combined  springs  furnish  a  supply  of  about  10 
inches  of  water,  which  is  caught  by  a  ditch  running  onto  what 
is  known  as  the  ^'Bea  Place''  (not  here  iuTolved),  and  is  used 
to  irrigate  an  orchard  on  the  Gardner  place,  but  at  times  flows 
down  the  creek,  and,  if  unobstructed,  would  continuously  flow 
to  plaintiffs'  farms;  that  the  amount  of  water  in  the  creek  at  his 
place  in  April  i^  sometimes  200  inches,  in  May  will  average  75 
inches,  June  50  inches,  July  30  inches,  and  the  rest  of  the  sea- 
son about  10  inches;  that  it  is  altsolutely  necessary  to  irrigate 
his  orchard  through  July,  August,  September  and  October,  of 
each  year,  without  which  the  land  is  worth  not  more  than  $6 
per  acre,  but  with  the  water  during  those  months  is  worth  about 
$22,000 ;  that  the  orchard  covers  about  20  acres  and  requires  all 
the  water  in  the  stream  during  those  months  for  its  irrigation. 
Fred  Intermill  testified  that  while  farming  the  Swift  place  in 
1900  he  asked  Estes  for  some  water,  which  was  turned  down  for 
the  irrigation  of  his  garden. 

Otto  Lambert  testified  that  he  lived  on  the  J.  B.  Gardner 
ranch  from  1884  to  1888,  when  Mrs.  Irland  had  it,  living  there 
one  year  with  his  father,  and  during  that  time  irrigating  the 
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fann  with  water  taken  from  Washington  gulch;  that^  when 
there  was  not  sufficient  water,  witness'  father  was  ordered  by 
the  person  in  charge  to  go  and  turn  it  down,  and  he  would 
sometimes  tear  the  dam  out;  that  Mr.  Estes  was  around  the  road 
near  there,  and  would  sometimes  ask  what  they  were  doing,  etc ; 
that  this  occurred  nearly  every  season,  and  on  such  occasions 
they  would  get  most  of  the  water;  that  when  they  would  cut  the 
Estes  dams  the  water  would  sometimes  run  a  day,  and  again 
it  would  not  run  that  long;  that  this  occurred  each  year  he  waa 
there;  and  that,  when  they  would  tear  out  the  dams,  they  would 
not  speak  to  Estes  about  it,  but  he  would  go  and  turn  the  water 
back  and  use  it  far  irrigation.  Henry  Lambert  and  a  nimiber  of 
other  witnesses  on  behalf  of  plaintiff  testified  to  like  interrup- 
tions having  occurred  at  various  times  from  1884  to  the  date  of 
the  commencement  of  this  suit. 

The  testimony  was  taken  before  the  court,  resulting  in  a 
decree  in  favor  of  plaintiffs,  by  which  Mary  S.  Oardner  and 
Edna  Stuchell,  jointly,  were  decreed  an  eighth  interest,  and  A. 
V.  Swift,  one-fourth  of  the  entire  stream,  and  enjoining  defend- 
ant from  interfering  with  plaintiffs'  use  to  the  extent  of  three- 
eighths'  interest,  jointly,  in  Washington  Creek  during  all  sea* 
sons  of  the  year.  From  the  decree  so  entered  plaintiffs  appealed, 
and  defendant  filed  a  cross-appeal.  Modified. 

For  appellant  and  cross-respondent  (plaintiff)  there  was  a 
brief  over  the  name  of  Haft  &  Smith,  with  an  oral  argument 
by  Mr.  Julius  Newton  Hart. 

For  respondent  and  cross-appellant  (defendant)  there  was  a 
brief  and  an  oral  argument  by  Mr.  Charles  Augustus  Johns. 

Opinion  by  Mb.  Commissioner  King. 

It  is  unnecessary  to  determine  whether  the  court  erred  in 
sustaining  plaintiffs'  motion  to  strike  out  defendant's  averment 
concerning  riparian  ownership,  since  the  evidence  as  taken  does, 
not  indicate  an  intention  to  rely  upon  this  defense.  Plaintiffs, 
through  their  predecessors  in  interest,  claim  the  entire  flow  of 
Washington  Creek  by  prior  appropriation,  which  is  asserted 
through  the  Estes  and  Dill  deed  given  to  Gordon  and  Manville 
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in  18G4,  wherein  the  appropriation  is  expressed  as  having  been 
first  made  by  these  grantors  in  June,  1862.  The  defendant,  as 
indicated  by  the  evidence  adduced  in  his  behalf,  relies  on  adverse 
possession  through  his  grantor,  Estes,  for  more  than  the  statu- 
tory period,  having  its  inception  in  an  appropriation  made  in  the 
spring  of  1863,  which  is  alleged  to  be  prior  in  time  and  superior 
in  right  to  any  valid  claim  of  plaintiffs. 

It  is  urged  by  defendant,  and  testified  to  by  Estes,  that  there 
was  no  intention  of  conveying  any  water  rights  by  the  deed 
referred  to,  except  a  right  to  the  surplus  water  flowing  below 
defendant's  lands ;  but  the  covenants  in  the  deed,  when  construed 
in  connection  with  the  water  .notice  of  Dill,  then  on  record, 
convey  and  warrant  the  title  to  the  entire  stream,  to  the  extent 
that  it  may  be  applied  to  a  beneficial  use  on  the  land  to  which 
right  of  possession  was  therein  conveyed,  whether  such  use 
should  be  for  irrigation  or  for  other  purposes.  The  showing 
made  to  that  effect  in  support  of  the  allegations  of  the  com- 
plaint, in  the  absence  of  other  evidence,  establishes,  as  against 
defendant,  a  prima  facie  right  to  the  use  of  the  water  in  plain- 
tiffs to  the  extent  that  they  may  have  succeeded  to  the  inter- 
ests named  in  the  Estes  and  Dill  deed.  To  overcome  this  proof 
defendant  insists  that  he  has  established  his  right  to  the  use 
of  the  stream  (except  as  to  the.  surplus  water)  by  adverse  pos- 
session for  more  than  40  years. 

1.  Plaintiffs  maintain  that  defendant,  through  his  grantor, 
is  estopped  by  the  covenants  in  the  deed  from  asserting  this 
defense.  It  appears  well  settled  that  a  subsequent  possession  by 
a  grantor  of  premises  conveyed,  under  claim  of  ownership,  etc., 
for  the  period  prescribed  by  the  statute  of  limitations,  will  not 
necessarily  inure  to  the  benefit  of  his  grantee,  and  title  by 
adverse  possession  for  such  period  may  be  acquired  by  such 
grantor:  16  Cyc.  697;  Jones  v.  MUler  (C.  C.)  3  Fed.  384; 
Stearns  v.  Hendersass,  9  Cush.  497  (57  Am.  Dec.  65) ;  Hvnes  v. 
Robinson,  57  Me.  324  (99  Am.  Dec.  772) ;  Sherman  v.  Kane, 
86  X.  Y.  57;  Horbach  v.  Boyd,  64  Neb.  129  (89  N.  W.  644). 
In  the  case  last  cited,  the  Supreme  Court  of  Nebraska  on  this 
point  say :  "It  must  be  evident  that,  if  the  grantor  subsequently 
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makes  an  entry  upon  the  possession  of  the  grantee^  there  is  no 
presumption  that  the  new  possession  so  acquired  is  permissive 
or  subordinate  to  the  grantee.  This  would  be  more  obvious 
where  several  years  intervene  between  the  grant  and  the  entry. 
Whatever  the  rule  may  be  where  the  possession  of  the  grantor 
continues  after  the  conveyance,  in  such  a  case  the  new  title  may 
be  established  by  proof  of  open  and  notorious  adverse  possession^ 
as  in  other  cases."  It  must  be  conceded,  however,  that,  notwith- 
standing the  rule  stated,  if  such  possession  is  held  in  subservi- 
ency to  the  title  of  the  grantee,  the  possession  thereof  would 
inure  to  the  grantee's  benefits 

2.  The  circuit  court  held,  in  effect,  that,  when  Estes  reac- 
quired the  water  rights  above  the  Swift  farm,  any  interest  so 
obtained  inured  to  the  successors  in  interest  of  Manville  by  rea- 
son of  the  cov:enant8  in  the  deed  given  to  Manville  and  Gordon 
in  1864,  and  that  defendant,  through  Estes,  his  grantor,  id 
estopped  from  asserting  his  claim  to  the  subsequently  acquired 
water  rights  to  the  extent  that  plaintiffs  have  succeeded  to  the 
interest  of  Gordon  and  Manville;  but  held  that,  since  Gordon 
made  only  an  oral  transfer  to  Mianville  of  his  interest  in  the 
possessory  title  to  the  property  acquired  under  the  Estes  deed, 
upon  which  water  had  not  .been  diverted  at  the  time  of  the  con- 
veyance, nor  prior  to  the  diversion  by  Estes,  the  estoppel  could 
not  be  invoked  as  to  Gordon's  half  interest  in  the  property 
described  in  the  deed.  The  oouxi;  accordingly  held  that  defend- 
anty  as  successor  in  interest  to  Estes,  was  estopped  to  the  extent 
of  only  one-half  of  the  water  right  previously  conveyed,  and 
found  in  favor  of  plaintiffs  for  one-half  of  the  rights  claimed 
and  demanded  by  each  of  them.  Since  no  diversion  was  made 
prior  to  the  time  of  the  parol  conveyances  by  Gordon,  nor  until 

.after  the  diversion  and  use  subsequently  made  by  Estes,  it  is 
clear  that  the  court  did  not  err  in  this  holding  in  respect  to 
Gordon's  interest,  although  a  different  rule  applies  where  actual 
appropriation  has  been  made:  Nevada  Ditch  Co,  v.  Bennett, 
30  Or.  69  (45  Pac.  472 :  60  Am.  St.  Rep.  777). 

3.  We  are  then  confronted  with  the  question:  Was  Estes 
estopped  to  assert  title  adversriy  as  to  the  remaining  interest 
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claimed  by  the  successorB  in  interest  of  Manville?  The  general 
rule  is  recognized  to  be  that^  when  a  person  assumes  to  convey 
property  by  deed^  he  will  not  be  heard^  for  the  purpose  of 
defeating  the  title  of  the  grantee^  to  say  tiiat^  at  the  time  of  the 
conveyance^  he  had  no  title,  and  that  none  passed  by  the  deed. 
Nor  can  he  deny  to  the  deed  its  full  operation  and  effect  as  a 
conveyance,  and  such  deed  conveys  all  after-acquired  titles:  16 
Cyc.  686,  689,  701;  TaggaH  v.  RiaUy,  4  Or.  236;  WtUon  v. 
McEwan,  7  Or.  87;  Raymond  v.  Flavel,  27  Or.  219  (40  Pac 
158).  From  the  foregoing  authorities  it  is  clear^  under  the 
prima  fade  showing  made  by  plaintiffs  by  the  deed  and  Dill 
notice  of  location  of  water  rig^t,  that  defendant,  by  reason  of 
receiving  his  title  through  Estes,  would  be  estopped  from  assert- 
ing that,  at  the  time  of  the  execution  of  the  deed  from  Gordon 
and  Manville,  the  grantors  had  no  authority  to  convey  more  than 
the  surplus  waters  of  the  stream;  that,  notwithstanding  they  had 
previously  sold  an  interest  therein  to  Abner  Smith,  they  were 
estopped  in  equity  from  setting  up  such  sale  as  against  any 
claims  of  the  grantees,  or  their  assigns.  This  would  preclude 
defendant,  as  grantee  of  Estes,  in  the  absence  of  other  testi- 
mony, from  asserting  any  title  to  the  water  through  any  rights 
that  may  have  been  received,  if  any,  through  the  marriage  of 
Estes  to  Mrs.  Smith. 

4.  As  to  whether  Estes  or  his  grantee  are  estopped  by  the  cov* 
enants  in  the  deed  from  claiming  title  by  adverse  possession 
against  Manville^s  grantees,  however,  another  and  different  ques- 
tion arises.  There  can  be  no  doubt,  under  the  law,  that  it  is  in- 
cumbent upon  a  person  relying  upon  a  claim  of  adverse  posMS- 
sion,  as  against  a  grantee  in  a  warranty  deed,  to  clearly  show  that 
there  was  a  change  in  the  relation  of  the  parties  witti  reference 
to  the  rights  involved  before  such  right  can  be  maintained.  Any 
unexplained  possession,  therefore,  is  presumed  to  be  in  subservi- 
ency to  the  title  placed  on  record  by  the  deed,  from  which  it  fol- 
lows that  the  grantor,  in  order  to  avail  himself  of  the  laches  of 
the  grantee  or  assigns,  or  of  the  limitations  prescribed  by  law, 
must  show  that  he  brought  home  to  the  grantee  and  his  assigns 
knowledge,  either  actual  or  constructive,  of  such  change  in  the 
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relations  of  the  parties:  Jones  v.  Miller  (C.  C.)  3  Fed.  384; 
Sellers  v.  Grossm,  52  Kan.  570  (35  Pao.  205) ;  SchwcUlback  7. 
Chicago,  M.  &  St.  P.  Ry.  Co.  69  Wis.  292  (34  N.  W.  128 :  2  Am. 
St.  Eop.  740). 

5.  It  is  incumbent,  therefore,  upon  defendant  to  show  to  the 
satisfaction  of  the  court  that  his  possession  was  not  in  subservi- 
ency to  the  grantee.  The  authorities  are  practically  unanimous 
in  support  of  this  view,  which  appears  to  be  the  strong  conten- 
tion of  plaintiffs*  counsel.  We  will  then  examine  into  the  status 
of  the  case  before  us  on  this  point.  An  examination  of  the  tes- 
timony discloses  no  question  as  to  the  character  of  the  hold- 
ing, not  only  as  to  the  possession  of  the  defendant,  but  of  his 
predecessor  in  interest,  Estes.  We  find  that  Estes  and  Dill  con- 
veyed all  the  water,  so  far  as  the  language  of  the  deed  is  con- 
cerned, to  plaintiffs'  predecessors  in  interest,  and  that  posses- 
sion was  surrendered  to  them  under  the  deed,  although,  prior 
to  such  conveyance,  they  had  sold  the  land  above  with  a  water 
right  in  the  stream  to  Smith.  Three  years  after  the  execution  of 
the  deed  to  Gordon  and  Manville,  at  a  point,  on  the  same  stream 
above  their  lands  and  for  the  irrigation  of  the  farm  previously 
sold  to  Smith,  upon  which  Estes  afterwards  filed  as  a  homestead. 
Estes  began  to  assert  a  separate  and  distinct  right  and  to  use 
the  water  for  th^  irrigation  of  his  homestead.  Five  years  later, 
presumably  for  the  purpose  of  further  protecting  and  maintain- 
ing his  claim  to  the  water,  he,  at  the  diversion  points,  posted 
and  recorded  the  notices  mentioned.  When  considered  under 
the  issues,  as  pleaded,  together  with  the  fact  that  the  Estes  farm 
was  being  irrigated  by  the  use  of  the  ditches  mentioned,  that  a 
large  orchard  had  been  planted,  which,  with  crops  of  hay  and 
grain,  were  necessarily  being  sustained  by  the  use  of  the  water 
of  this  stream,  all  which  notices,  with  the  other  facts  and  cir- 
cumstances stated,  were  sufficient  to  establish  a  disclaimer,  under 
the  covenants  given,  and  bring  home  to  the  knowledge  of  the 
grantee  full  notice  of  the  change  in  their  relations :  Peftrain  v. 
Kiernan,  23  Or.  455  (32  Pac.  158) ;  H<yrbach  v.  Boyd,  64  Neb. 
129  (89  N.  W.  644).     The  testimony  showing  the  open  use  of 
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the  water  under  the  notices  posted,  growing  crops,  and  general 
knowledge  thereof  in  the  vicinity,  while  not  sufficient  to  estab- 
lish ownership,  was  clearly  competent  as  evidence  for  the  pur- 
pose of  establishing  claim  of  ownership  as  well  as  to  indicate  open 
and  adverse  possession  under  this  defense:  Peirain  v.  Kieman, 
23  Or.  455  (32  Pac.  158) ;  Rowland  v.  WMiatM,  23  Or.  515  (32 
Pac.  402) ;  Bayce  v.  Cupper,  37  Or.  256  (61  Pac.  642)  ;  Eoitem 
Oregon  Land  Co.  V.  Cole  (Or.)  92  Fed.  949  (35  C.  C.  A.  100) ; 
Land  Grant  Co.  v.  Dawson,  151  U.  S.  586  (14  Sup.  Ct.  458:  38 
Fitzgerald  v.  Brewster,  31  Neb.  51  (47  N.  W.  475)  ;  Maxwett 
L.  Ed.  279). 

0.  When  it  appears  that  there  was  an  intention  on  the  part  of 
Estes  to  claim  and  hold  possession  of  the  use  of  the  stream  for  i 
beneficial  purpose,  in  defiance  of  any  rights  claimed  by  his 
grantees  and  their  assigns,  the  statute  commenced  to  run,  if  such 
intention  was  accompanied  by  acts  of  diversion  sufficient  to  indi- 
cate a  purpose  to  carry  such  determination  into  effect.  We  have 
evidence  of  such  motive  and  purpose  in  the  notices  posted  and 
recorded,  together  with  the  use  of  the  water  both  prior  and  aub- 
seqaently  made.  From  that  time  (April  16,  1872)  the  chartte- 
ter  of  his  possession  cannot  be  doubted,  and  from  which  date, 
if  not  before,  the  statute  of  limitations  began  to  take  effect. 

7.  If  it  appears  that  plaintiffs  and  their  predecessors  in  inter- 
est permitted  10  years  to  elapse  without  regaining  control,  dar- 
ing which  Estes  was  using  the  water,  when  needed,  for  irriga- 
tion and  domestic  use,  then  such  delay  vested  a  complete  title 
thereto  in  Estes,  and  constituted  an  absolute  bar  to  the  main- 
tenance of  this  suit,  unless  it  is  shown  that  such  use  was  permia- 
sive,  or  that  it  was  of  such  character  as  not  to  constitute  iBm 
invasion  of  the  rights  of  the  lower  proprietors,  against  whom  he 
was  claiming  and  asserting* such  right.  From  the  time,  there- 
fore, that  Estes  openly  manifested  his  intention  by  the  notices 
and  use  of  the  water,  as  stated,  whatever  may  have  been  the 
character  of  his  possession  before,  his  possession  became  adverse, 
and  in  no  way  could  it  then  be  found  that  he  was  holding  in 
subsierviency  to  the  deed  previously  given.  Being  in  actual  pos- 
session and  making  constant  use,  when  needed,  of  the  necessaiy 
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amount^  it  required  only  an  adverse  claim,  however  wrongful  it 
may  have  been,  and  however  well  he  may  have  known  that  his 
rights  were  unfounded,  to  render  the  possession  adverse,  and  as 
to  whether  such  possession  and  use  were  either  knowingly  wrong- 
ful or  without  right  is  unnecessary  to  determine. 

8.  It  is  the  ofl&ce  of  the  statute  of  limitations,  as  enacted  by 
our  legislatures,  as  well  as  recognized  by  the  courts  from  earliest 
history  on  the  subject,  to  prevent  and  avoid  the  uncertainty  in 
titles  and  property  rights  which  would  necessarily  exist  if  per* 
sons  were  permitted  to  wait  until  after  a  generation  had  passed 
away,  taking  with  it  the  most  capable  witnesses,  before  ques- 
tioning another's  rights.     It  is  therefore  settled  that  title  by 

'adverse  possession  may  be  acquired  regardless  of  the  good  faith 
of  the  claimant,  if  accompanied  by  even  a  pretense,  commonly 
known  as  a  claim  of  title.  The  principles  here  invoked  on  these 
points  have  long  been  recognized  in  this  state :  Parker  v.  Metz^ 
ger,  12  Or.  407  (7  Pac.  518) ;  Joy  v.  Stump,  14  Or.  361  (12  Pac. 
929) ;  Coventcm  v.  Seufert,  23  Or.  548  (32  Pac.  508) ;  Oregon 
Const  Co.  V.  Allen  Ditch  Co.  41  Or.  209  (69  Pac.  455:  93  Am. 
St.  Bep.  701). 

9.  On  this  point,  however,  it  will  be  observed  that,  while  prior 
to  the  posting  of  the  notices,  Estes  may  not  have  had  what  is 
termed  a  color  of  title,  yet  he  claimed  under  what  was,  to  say  the 
least,  its  equivalent,  and  held  under  circumstances  furnishing 
strong  evidence  of  good  faith.  He  had  married  the  occupant  of 
the  unsurveyed  farm,  and  to  preserve  their  holdings,  when  the 
public  lands  occupied  by  himself  and  family  were  surveyed,  filed 
on  the  land  as  a  homestead,  receiving  the  government's  receipl 
therefor.  He  testifies  that  it  was  not  his  intention,  by  the  deed 
given  plaintiffs'  predecessors,  to  convey  more  than  the  surplus 
water,  which  testimony  is  admissible  for  the  purpose  of  showing 
his  intention  when  he  made  the  diversion  under  his  notices ;  and, 
evidently  believing  it  was  only  the  surplus  to  which  his  grantees 
were  entitled,  and  becoming  a  riparian  proprietor  on  the  stream 
by  virtue  of  it  being  his  homestead,  he  presumably  considered 
his  claim  to  be  under  a  valid  and  existing  right.  While  such 
claim  was  not  conclusive  against  his  grantees,  these  circum- 
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stances  are  entitled  to  great  weight  in  determining  the  status 
of  his  claim  at  its  inception,  as  to  whether  his  possession  was  in 
subserviency  of  or  adverse  to  others  on  the  stream. 

10.  The  adverse  possession  urged  and  established  as  a  defense 
may  be  defeated  by  showing  that  such  use  was  interrupted  within 
the  statutory  period,  or,  in  other  words,  that  the  use  during  the 
irrigation  seasons  for  the  statutory  time,  under  the  conditions 
named,  was  not  continuous,  or  by  proof  that  such  use  did  not 
substantially  interfere  with  plaintiffs'  rights:  Britt  v.  Reed,  42 
Or.  76  (70Pac.  1029).  * 

11.  While  an  adverse  right  cannot  grow  out  of  mere  permis- 
sive enjoyment,  the  burden  of  proving  possession  thus  claimed 
to  have  been  held  by  such  permission  or  subserviency  is  cast  upon 
the  party  atteiApting  to  defeat  such  claim :  Covenion  v.  Seufert, 
23  Or.  548  (32  Pac.  508)  ;  Rowland  v.  Williams,  23  Or.  515  (32 
Pac.  402) ;  Bauers  v.  Bvll,  46  Or,  60  (78  Pac.  757) ;  Horback 
V.  Boyd,  64  Neb.  129  (89  N.  W.  644).  The  same  rule  would 
necessarily  apply  to  any  other  assertion  made  for  the  purpose 
of  defeating  the  running  of  the  statute,  and  it  accordingly  fol- 
lows, after  the  showing  made  by  defendant,  that,  in  order  to 
defeat  his  claim  of  adverse  possession,  the  onus  was  upon  plain- 
tiffs to  establish  that  the  use  by  Estes  was  not  continuous  for 
the  statutory  period,  as  well  as  to  establish,  if  reliance  is  had 
thereon,  that  the  use  by  defendant  and  his  grantor  was  not  such 
as  to  constitute  a  substantial  interference  with  their  rights. 

12.  So  far  as  appears  in  the  record,  the  plaintiffs  and  their 
predecessors  in  interest  at  all  times,  since  the  open  manifestation 
by  Estes  of  his  claim  in  1872  to  the  waters  of  Washington  Creek, 
actually  needed  all  the  water  of  this  stream  for  domestic  and 
irrigation  purposes.  Its  use,  therefore,  by  defendant  and  his 
grantor  under  such  conditions  constituted  an  invasion  of  the 
rights  claimed  by  plaintiffs  and  their  predecessors.  It  being  in- 
cumbent upon  the  plaintiffs  to  show  that  the  use  of  the  water  on 
the  Estes  farm  did  not  substantially  interfere  with  their  wants, 
nor  constitute  an  invasion  of  their  rights,  and  there  being  no 
evidence  in  the  record  to  that  effect,  but,  on  the  contrary,  it 
appearing  that  the  use  of  the  water  was  necessary,  and  that  they 
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were  deprived  of  its  benefit  by  the  Estes  place  for  more  than 
the  10-year  period,  the  claim  of  adverse  possession  is  clearly 
established,  unless  shown  that  the  interruptions  by  plaintiffs' 
predecessors  were  sufficient  to  prevent  the  running  of  the  statute 
in  defendant's  favor. 

13.  On  this  point  it  will  be  observed  that  no  claim  of  inter- 
ruption is  asserted,  nor  attempted  to  be  established,  prior  to  the 
year  1884.  No  principle  of  law  is  better  established  than  that, 
when  title  is  once  acquired  by  adverse  possession  for  the  statu- 
tory period,  such  title  remains  in  the  person  so  acquiring  it  as 
completely  as  if  conveyed  to  him  by  deed  from  the  owner :  Joy  v. 
Stump,  14  Or.  361  (12  Pac.  929).  Therefore,  after  the  title 
by  such  possession  became  complete,  no  interruptions  were  of 
ahy  avail  to  plaintiffs,  unless  actual,  open,  exclusive,  continu- 
ous and  adverse,  under  claim  of  ownership  for  the  statutory 
period:  B.  &  C.  Comp.  §  4;  Pearson  v.  Dryden,  28  Or.  350  (43 
Pac.  166) ;  Oregon  Const  Co,  v.  Allen  Ditch  Co.  41  Or.  209  (69 
Pac.  455:  93  Am.  St.  Eep.  701) ;  Shermm  v.  Kane,  86  N.  Y. 
57.  In  this  case,  then,  it  is  conclusively  shown  that  Estes,  under 
his  adverse  claim,  had  the  continuous  and  uninterrupted  use  of 
the  waters  from  1872  to  1884,  without  interference  by  any  one, 
and  his  claim  and  open  assertion  of  right  being  established  as 
commencing  not  later  than  1872,  it  ripened  into  a  complete 
title  prior  to  1884>  of  which  he  has  not  been  divested. 

14.  It  is  urged,  however,  that  his  title  had  not  then  become 
fully  vested,  and  that  the  temporary  interruptions  of  his  use  of 
the  water,  after  1884,  were  sufficient  to  stop  the  running  of  the 
statute,  that  is,  that  the  use  did  not  continue,  without  inter- 
ruptions, for  any  10-year  period.  On  that  point  it  will  be  ob- 
served that  none  of  the  uses  testified  to  by  plaintiffs  are  shown 
to  have  been  permanent,  and  none  are  claimed  to  have  taken 
place  at  any  time,  except  during  June  and  July.  It  is  the  law 
that  one  person  may  establish  a  right  to  the  use  of  water  during 
one  part  of  a  year,  while  another  may,  at  the  same  time,  secure  a 
perfect  right  to  the  use  of  the  waters  of  the  same  stream  for  the 
remainder  of  the  season :  Long,  Irrigation,  §  61 ;  McCall  v.  Por- 
ter, 42  Or.  49   (70  Pac.  820,  71  Pac.  976).    It  follows,  then. 
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that,  under  the  most  favorable  application  of  the  testimony  pos- 
sible for  plaintiffs,  they  have  lost  the  rights  which  they  or  their 
predecessors  may  have  had  to  the  waters  of  Washington  Credc 
by  adverse  possession  of  defendant  and  his  grantor,  unless  it  be 
during  June  and  July  of  each  year. 

16.  The  question  then  arises:  Were  the  interruptions  of  Estes'' 
use  of  the  waters,  in  the  manner  testified  to  by  some  of  plain- 
tiffs' witnesses,  sufficient  to  prevent  the  running  of  the  statute 
in  his  favor  during  those  months  ?  From  the  record  it  appears 
that  much  of  the  testimony  relative  to  interference  with  his  use 
was  by  parties  farming  the  Bea  place  adjoining  plaintiffs'  lands, 
and  whatever  water  may  have  been  procured  by  them  was  used 
on  that  place.  But  since  the  right  to  the  use  of  the  water  by 
the  owners  of  the  Rea  farm  is  not  involved  in  this  suit,  plaintiffs 
cannot  avail  themselves  of  any  interference  on  the  part  of  per- 
sons occupying  those  premises.  The  result  of  this  proceeding 
must  be  determined  with  reference  only  to  the  parties  involved 
here:  McCall  v.  PoHer,  42  Or.  49  (70  Pac.  820,  71  Pac.  976). 
As  to  the  parties  herein,  the  testimony  of  nearly  all  the  witnesses 
indicates  the  water  to  have  been  taken  by  them  from  the  Estes 
place  without  his  knowledge,  and  that,  when  he  discovered  any 
interference,  its  use  would  be  immediately  reclaimed.  A  fair 
example  of  these  interruptions,  if  they  can  be  termed  such,  finds 
expression  in  the  statement  of  some  of  plaintiffs'  witnesses,  to 
the  effect  that  they  would  sometimes  go  up  and  cut  the  Estes 
dams,  after  which  water  would  occasionally  run  a  day,  and  again 
not  that  long;  that  when  they  went  up  and  turned  the  water 
down  or  cut  the  dams  they  would  not  speak  to  Estes  about  it;  or, 
as  stated  by  Kennedy,  that  during  the  13  years  he  was  on  the 
Gardner  place  he  did  without  water  most  of  the  time  on  account 
of  persons  using  it  on  the  Estes  farm,  and  ^^once  in  a  great 
while''  he  would  go  up  and  tear  dams  out,  and  that  when  the 
water  was  thus  obtained  it  would  "probably  come  down  one  day 
and  maybe  not  two  hours,"  the  effect  of  which  was  that  it  came 
near  drying  them  out  altogether. 

16.  Under  Section  4,  B.  &  C.  Comp.,  plaintiffs  cannot  main- 
tain the  suit  unless  it  appears  that  they  or  their  predecessors 
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were  seised  or  possesbed  of  the  property  in  question  within  10 
years  immediately  prior  to  the  commencement  of  this  proceed- 
ing: Fellows  V.  Evans,  33  Or.  30  (63  Pac.  491) ;  Maas  v.  Bur- 
deizke,  93  Minn.  295  (106  Am.  St.  Rep.  436:  101  N.  W.  182).* 
To  gain  possession  it  must  be  such  a  re-entry  of  recapture  of 
the  use  of  the  water  as  can  be  turned  complete.  Possession 
by  permission  of  Estes  was  insufficient  for  this  purpose^ 
and  a  mere  temporary  cutting  of  his  dams  without  his 
knowledge,  whether  to  his  injury  or  not,  would  be  insuffi- 
cient. It  would  not  be  seriously  contended  if  A.  takes 
possession  of  land,  fences  it,  constructs  and  occupies  a  residence 
thereon  under  a  claim  of  ownership,  etc.,  for  10  years,  and  B.  at 
different  short  intervals  forced  himself  onto  the  land,  placing 
his  tent  there  and  remaining  until  discovered,  or  until  dispos- 
sessed as  soon  as  discovered,  that  such  interference  and  posses* 
sion  would  be  sufficient  to  stop  the  running  of  the  statute.  In 
discussing  the  question  as  to  whether  an-  unsuccessful  action  in 
ejectment  would  toll  the  statute,  it  is  given  as  the  rule  that 
"prosecutions,  to  stop  the  running  of  the  statute,  must  be  suc- 
cessful, and  lead  to  a  change  of  possession**:  Moore  v.  Greene, 
60  U.  S.  (19  How.)  69  (15  L.  Ed.  533).  So  it  might  also  be 
said, that  an  attempt  to  regain  possession  of  a  water  right,  the 
use  of  which  had  been  under  the  actual  control  and  in  the  posses- 
sion of  another,  must  be  successful  and  lead  to  a  change  in  its 
control  before  it  can  defeat  such  claim  under  the  statute.  In 
order  to  have  affected  the  legal  status  of  Estes  as  an  adverse 
claimant,  so  as  to  prevent  the  statute  from  running,  he  must  not 
only  have  had  knowledge,  actual  or  implied,  that  the  interfer- 
ence was  taking  place,  but  there  must  also  have  been  at  least  an 
implied  yielding  thereto ;  or,  if  not,  then  there  should  have  been 
such  an  entry  as  would  have  challenged  this  right  to  such  ex- 
tent as  would  ordinarily  have  been  termed  successful,  and  not 
possession  for  merely  such  time  as  to  enable  Estes  to  learn 
of  the  removal  of  the  dams  and  replace  them:  Angell,  Water- 


•NOTB.— Aa  this  case  appears  in  91  Pac  286,  296,  other  authorities  are 
cited  on  this  point,  but  are  omitted  here  by  direction  of  the  court. 
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courses  (6  ed.),  §211;  Worknum  v.  Gvihrie,  29  Pa.  495  (72 
Am.  Dec.  654).  The  reason  and  spirit  of  our  statute  on  the 
subject  does  not  contemplate  that  slight  interruptions  will  stop 
its  running  in  favor  of  one^  who^  for  all  practical  purposes^ 
maintains  possession  of  the  property,  for,  if  such  rule  should 
prevail,  so  far  as  applicable  to  the  determination  of  water  rights, 
it  would,  in  effect,  be  a  mere  nullity. 

17.  Thus  far  we  have  examined  only  the  question  of  estoppel 
urged  by  plaintiffs  relative  to  the  defense  of  adverse  possession, 
relied  upon  by  the  defendant,  thereby  first  considering  the  main 
points  to  which  our  attention  has  been  directed  by  counsel  for 
the  contending  parties.  But,  whether  intended  as  a  foundation 
upon  which  to  base  the  defense  of  adverse  possession,  by  way  of 
indicating  the  origin  of  the  "claim  of  right^^  of  his  grantor,  or 
as  a  separate,  complete  and  sufficient  defense,  defendant  pleads 
and  maintains  that  his  claim  is  prior  in  time  and  superior  in 
right  to  plaintiffs^  and,  these  averments  being  consistent,  it 
becomes  immaterial  as  to  which  is  intended.  A  similar  allega- 
tion relative  to  priority  of  their  appropriation  is  made  and  urged 
by  plaintiffs.  This  feature,  being  essential  to  a  complete  deter- 
mination of  the  effect  of  the  question  of  estoppel  under  the  is- 
sues and  evidence  relative  thereto,  will  be  considered.  Prom  the 
proof  it  appears  that  plaintiffs'  rights,  when  considered  with 
reference  to  their  allegation  of  prior  appropriation,  independ- 
ent of  the  Estes  and  Gordon  deed,  did  not  attach  prior  to  1875, 
if  prior  to  1884.  Littlefield  testified  to  having  known  the  vari- 
ous farms  on  the  creek  continuously  since  1862,  and  that  he  first 
saw  ditches  on  plaintiffs'  lands  in  1875.  The  testimony  of  M.  J- 
Hindman  indicates  that  a  garden  was  irrigated  there  in  1867, 
but  from  what  source  of  water  supply  is  not  shown.  The  ditches 
observed,  so  far  as  appears,  may  have  been  constructed  to  catch 
the  flow  from  springs  testified  to  as  being  below  defendant's 
points  of  diversion,  some  of  which  were  on  plaintiffs'  lands. 

It  was  incumbent  upon  plaintiffs,  in  order  to  avail  themselves 
of  this  right,  to  clearly  prove  all  the  elements  essential  to  a  right 
under  the  doctrine  of  prior  appropriation,  and  the  evidence  dis- 
closed is  insufficient  to  establish  their  diversion  and  appropria- 
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tion  for  that  purpose  earlier  than  1884  {Morgwa  v.  Shaw,  47  Or. 
333:  83  Pac.  534) ,  unless  the  deed  referred  to  is  sufficient.  In 
fact^  it  is  not  clear  that  plaintifiEs  are  endeavoring  to  show  an 
actual  appropriation  of  the  stream  sufficient  to  maintain  their 
rights  in  this  respect^  earlier  than  that  year^  except  to  the  ex- 
tent shown  by  the  color  of  title  beginning  with  Estes'  deed^ 
already  considered.  The  defendant,  however,  clearly  and  with- 
out question  establishes  a  diversion  for  his  lands  not  later  than 
the  year  1872,  and  shows  the  application  thereof  to  a  beneficial 
use  at  all  times  since.  It  cannot  be  doubted,  therefore,  that  the 
appropriation  claimed  by  defendant  is  prior  in  time  to  plaintiffs' 
appropriation;  but  it  is  maintained  that  defendant  should  be 
and  is  estopped,  by  reason  of  his  grantor^s  deed  to  their  prede- 
cessors, from  pleading  any  right  or  claim  to  the  use  of  any 
water  from  Washington  Creek  as  against  them,  not  only  by 
adverse  possession,  as  heretofore  discussed,  but  from  pleading  a 
prior  right  to  its  use.  Estoppel,  as  here  urged,  is  evidently 
based  on  the  assumption  that  defendant,  in  relying  on  his  claim 
as  prior  appropriator,  does  so  on  the  theory  that  he  obtained  his 
right  to  divert  the  water  by  reason  of  the  interest  sold  to  Smith 
in  1864,  which  had  its  inception  in  the  appropriation  made  on 
the  Estes  farm  in  1863.  Owing  to  there  being  no  privity  of 
estate  between  Estes  and  Smith,  this  claim  cannot  be  main- 
tained {Low  V.  Schaffer,  24  Or.  239 :  33  Pao.  678) ;  but,  not- 
withstanding Estes  cannot  tack  his  appropriation  to  Smith's 
rights,  the  diversion  in  his  own  right,  as  above  stated,  attached 
prior  to  that  of  defendant. 

18.  We  are  then  confronted  with  the  question:  Can  the  de- 
fendant, notwithstanding  such  deed^  avail  himself  of  his  claim 
in  this  respect?  The  doctrine  of  estoppel  is  intended  to  pre- 
clude fraud,  and  to  that  end  imposes  silence  on  a  party,  when 
in  conscience  and  honesty  he  should  not  be  allowed  to  speak: 
Van  Rensselaer  v.  Kearney,  52  TJ.  S.  (11  How.)  297  (13  L.  Ed. 
703).  As  usually  understood  and  applied,  estoppel  can  be  used 
only  that  the  ends  of  justice  may  be  subserved. 

19.  Then,  when  it  is  remembered  that  Estes  and  Dill  conveyed 
only  their  inchoate  title  to  the  waters  of  Washington  Creek, 
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which  conBiBted  only  of  such  rights  as  a  notice  of  location  there- 
of could  give^  which,  so  far  as  appears  from  the  record^  was  but 
a  claim  of  right  requiring  due  diligence  for  its  complete  devel- 
opment, they  transferred  by  their  deed  all  they  were  able  to 
convey,  and  since,  after  receiving  such  conveyance,  the  grantees 
neglected  or  failed  to  perfect  the  right  thus  granted,  can  it  then 
be  said  the  ends  of  right  and  justice  would  be  subserved  by  hold- 
ing the  grantors  to  account  under  their  covenants  of  warranty 
for  the  failure  of  the  grantees  to  perform  a  duty  imposed  upon 
them  by  law,  and  whose  acts  or  nonaction  the  grantors  could 
not  control,  and  over  which  they  had  no  supervision?  We  think 
not.  To  hold  their  grantors  estopped  to  assert  an  after*acqnired 
title,  under  such  conditi<ms,  would  be  to  make  estoppel  a  weapon 
of  injustice,  rather  than  a  shield  to  protect  the  wronged.  When 
the  deed  was  given,  the  grantors  warranted  that,  up  to  that 
stage  of  the  proceedings,  there  were  no  outstanding  claims  whidi 
could  defeat  the  rights  therein  conveyed,  if  diligently  perfected. 
The  grantors  warranted  that  they  would  hold  up  their  end  of 
the  log,  but  not  that  the  grantees  would  not  let  theirs  fall.  At 
the  date  of  the  deed  the  legal  title  to  both  land  and  water  was 
in  the  government.  The  grantors  had  but  an  inchoate  rig^t  in 
each,  and  both  were  subject  to  forfeiture  either  by  intentional 
abandonment  or  an  act  or  failure  to  act,  which  the  law  implied 
as  such.  The  long  delay  after  1864,  whether  for  6  years  or  SO,, 
constituted  an  abandonment  under  the  facts  shown,  and  left  all 
rights  thus  forfeited  subject  to  an  appropriation  by  others: 
Seaweard  v.  Pacific  Livestock  Co.  49  Or.  157  (88  Pac.  963). 

Ested,  in  1872,  if  not  earlier,  made  such  an  appropriation  as 
vested  in  himself  a  complete  right  to  the  use  of  the  stream  to 
the  extent  thus  applied,  and,  unless  estopped  as  claimed,  the 
rights  of  plaintiffs'  predecessors  became  subsequent  to  this  title 
thus  acquired  by  him,  both  in  time  and  right ;  and  it  is  immate- 
rial whether  he  thought  by  his  marriage  to  Mrs.  Smith,  in  1867^ 
he  succeeded  to  the  interest  of  the  heirs  of  her  former  husband^ 
for  he  openly  asserted  and  maintained  his  right  as  an  appro- 
priator,  independent  of  any  previous  claim  thereto.  When  the 
deed  was  executed  to  Gordon  and  Manville,  the  grantees  knew, 
or  were  bound  to  know,  as  a  matter  of  law,  the  extent  of  the  title 
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conveyed ;  that  the  grantors  had  but  an  inchoate  interest,  requir- 
ing a  duty  to  be  performed  on  the  part  of  the  recipients,  in 
order  to  carry  into  effect  the  right  transferred  to  them — a» 
much  so  as  to  the  '^squatter's  rights'^  to  the  land  described  in 
the  deed,  the  forfeiture  of  which,  under  like  circumstances, 
would  not  havo  precluded  the  grantors  from  asserting  an  after- 
acquired  title  thereto. 

20.  The  adjudications  on  this  question  are  not  numerous,  but 
we  feel  fully  warranted  by  the  principles  enunciated  in  the  few 
decisions  bearing  on  the  question,  as  well  as  by  the  reasonable- 
ness and  justice  of  the  rule,  in  holding  that  an  after-acquired 
title  by  the  grantor  will  not  inure  to  the  benefit  of  the  grantee, 
where  the  latter  knew  at  the  time  of  the  transfer  that  the  grantor 
had  no  title  and  did  not  expect  him  to  procure  one,  or  where 
the  title  purported  to  be  conveyed  is  an  inchoate  interest,  the 
completion  or  forfeiture  of  which  depends  upon  some  acts  to  be 
performed,  or  diligence  to  be  exercised  by  the  grantee.  We  find 
no  authorities  to  the  contrary,  and  supporting  this  rule  are  Viele 
V.  Van  Steenberg  (C.  C.)  31  Fed.  249;  Ooodel  v.  Bennett,  "ZZ 
Wis.  565;  Wcdlace  v.  Pereles,  109  Wis.  316  (85  N.  W.  371:  53 
L.  R.  A.  644:  83  Am.  St.  Kep.  898) ;  Altemvs  v.  Nickell,  115 
Ky.  506  (74  S.  W.  221 :  103  Am.  St.  Rep.  333).  It  follows  that 
defendant  is  not  estopped  to  claim  either  as  an  owner  through 
his  grantor  by  prior  appropriation,  or  by  adverse  possession  for 
the  statutory  period,  and,  when  both  claims  are  considered  in 
connection  with  the  facts  disclosed,  it  conclusively  appears  that 
defendant  has  acquired  a  right  to  the  use  of  sufficient  water 
from  Washington  Creek  to  properly  irrigate  the  amount  of  lands 
heretofore  cultivated,  amounting  to  not  leas  than  60  acres. 

21.  As  to  the  quantity  of  water,  however,  to  which  he  is  en- 
titled for  this  purpose,  it  is  not  so  clear.  Witnesses  for  plain- 
tiffs testify  that  their  farms  have  consumed  all  the  stream  will 
furnish,  when  it  could  be  procured,  and  that  all  of  it  has  been 
and  is  necessary.  Defendant  and  his  witnesses  also  indicate  thai 
all  has  been  necessary  for  and  applied  in  the  irrigation  of  his 
premises.  In  this  respect  they  give  only  their  opinion,  without 
stating  the  facts  from  which  their  conclusions  are  inferred;  but 
as  it  is  shown,  and  not  controverted,  that  the  lands  along  Wash- 
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ington  Gulch  require  from  an  inch  to  an  inch  and  a  half  of 
water  per  acre  for  their  proper  cultivation  it  will  be  presumed 
that  this  amount  is  sufficient^  and  the  apportionment  will  be  on 
this  basis,  notwithstanding  the  opinion  of  defendant's  witnesses 
that  the  Estes  farm  requires  all  the  water  in  the  stream.  It  be- 
ing shown,  and  not  questioned,  that  defendant  has  between  60 
and  70  acres  of  land  in  cultivation,  including  orchard,  upon 
which  good  crops  have  been  raised  each  year,  it  will  be  assumed 
that  a  flow  of  60  inches  of  water  is  ample  for  defendant's  irri- 
gation and  domestic  requirements :  Morga/n  v.  Shaw,  47  Or.  333 
(83  Pac.  534). 

22.  The  record  is  silent  as  to  the  quantity  of  water  understood 
by  the  use  of  the  word  "inch" ;  but  it  has  been  held  that,  when 
the  record  fails  to  disclose  the  amount  intended  by  such  desig- 
nation, it  will  be  presumed  that  it  was  to  be  measured  under  a 
six-inch  pressure:  Morgan  v.  Shaw,  47  Or.  333  (83  Pac  534) ; 
Bowman  v.  Bowman,  35  Or.  279  (57  Pac.  546).  This  designa- 
tion, however,  is  not  sufficiently  definite  to  be  a  safe  guide  at  all 
times  in  ascertaining  when  the  rights  of  a  person  awarded  a 
given  number  of  inches  under  six-inch  pressure,  etc.,  are  being 
invaded.  In  speaking  of  the  measurements  of  water  in  use  in 
California,  Mr.  William  Kent,  in  his  recent  reference  book  for 
use  by  engineers  and  mechanics,  states  the  situation  thus :  "The 
term  ^miner's  inch'  is  more  or  less  indefinite,  for  the  reason  that 
California  water  companies  do  not  all  use  the  same  head  above 
the  center  of  the  aperture,  and  the  inch  varies  from  1.3(5  to  1.73 
cubic  feet  per  minute  each ;  but  the  most  common  measurement 
is  through  an  aperture  two  inches  high  and  whatever  length  is 
required,  and  through  a  plank  1:^  inches  thick.  The  lower  ^^g^ 
of  the  aperture  should  be  two  inches  above  the  bottom  of  the 
measuring  box  and  the  plank  five  inches  above  the  aperture,  thus 
making  a  six-inch  head  above  the  center  of  the  stream.  Each 
square  inch  of  this  opening  represents  a  miner's  inch  (under 
six-inch  pressure)  which  is  equal  to  a  flow  of  1^  cubic  feet  per 
minute."  See,  also,  Wiel,  Water  Eights,  pp.  147,  175 ;  NewelFs 
(Practical)  Irrigation,  p.  128;  Troutwine,  Civil  Engineering, 
p.   546;  Merriman's  Treatise  on  Hydraulics   (1904)    pp.  122, 
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123,  124;  Mil's  Irr.  Manual  §§88-92,  inclusive;  DougheHy  v. 
Ilaggin,  56  Cal.  522. 

It  is  evident  that  the  only  reliable  method  by  which  any  cer- 
tain number  of  inches  of  water,  when  awarded  under  this  meth- 
od of  measurement,  can  always  be  determined,  is  on  the  basis 
of  what  is  termed  by  engineers  as  "second  feet,''  or  quantity  of 
water  flowing  past  a  certain  point  in  a  given  space  of  time.  The 
ratio  recognized  by  the  authorities  cited  and  rule  quoted  is  that 
one  inch  of  water  under  six-inch  pressure  equals  one-fortieth 
of  a  "second  foot" — that  is,  40  miner's  inches  furnish  a  flow  of 
water  equal  to  one  cubic  foot  (7^  gallons)  per  second  of  time — 
which  ratio  we  find  substantially  accurate,  and  will  be  adopted 
here..  "Inches"  of  water,  when  unexplained,  having  been  deter- 
mined to  have  reference  to  the  quantity  so  designated  under  six- 
inch  pressure  {Bowman  v.  Bowman,  35  Or.  279:  57  Pac.  546), 
it  follows  that  defendant,  having  from  60  to  70  acres  of  culti- 
vated land  requiring  irrigation,  is  entitled  as  a  first  right  to  the 
use  of  60  inches  of  the  waters  of  Washington  Creek  for  irrigation 
and  domestic  use. 

23.  As  to  any  water  in  excess  of  his  actual  requirements,  as 
liere  awarded,  including  the  quantity  of  water  that  may  pass 
below  defendant's  lands  after  its  use  thereon,  plaintiffs  have 
acquired  a  right  thereto,  at  such  times  as  needed  by  them  for 
the  purposes  stated,  as  against  defendant:  Seaweard  v.  Pdcific 
Livestock  Co.  49  Or.  157  (88  Pac.  963).  And,  as  between  the 
parties,  plaintiffs  and  defendant  herein,  at  all  times  that  the 
water  is  not  required  by  one  of  them,  it  should  be  at  the  disposal 
of  the  other,  for  irrigation  and  domestic  use,  when  needed: 
Mann  v.  Parker,  48  Or.  321  (86  Pac.  598). 

24.  The  trial  court  being  invested  with  discretionary  powers 
in  taxation  of  costs,  in  the  exercise  of  which  there  appears  no 
abuse,  the  decree  in  that  respect  should  not  be  disturbed;  but 
the  cross-appeal  appearing  justifiable  on  the  part  of  defendant, 
he  should  be  allowed  his  costs  in  this-  court. 

The  decree  of  the  circuit  court  should  be  modified  and  one 
entered  in  conformity  with  this  opinion.  Modified. 

Mr.  Justice  Eakin  having  tried  the  cause  in  the  court  below 
did  not  sit  in  this  case. 
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ABANDONMENT. 

Effect  of  Unreasonable  Delay  in  Application.     See  Waters,  19. 

ABATEMENT.  AND  REVIVAL. 
Defect  of  Parties. 

1.  Where  an  action  agrainst  several  persona  alleged  to  be  partners  is 
for  a  tort,  It  Is  no  ^ound  for  abatement  of  the  action  that  one  of  the 
defendants  is  not  a  member  of  the  firm,  or  that  one  of  the  members  of 
the  firm  is  not  made  a  defendant.  Warner  v.  DeArmond,  199. 

Transfer  During  Litigation — Substitution  of  Parties. 

2.  Under  Section  38,  B.  &  C.  Comp.,  declaring  that  no  action  shai: 
abate  by  the  transfer  of  any  interest  therein  if  the  cause  of  action  con- 
tinue, a  conveyance  of  his  interest  by  the  plaintiff  in  a  suit  to  quiet  title, 
made  duringr  the  pendency  of  the  case,  does  not  abate  the  suit,  or  require 
the  purchaser  to  be  substituted  on  the  record.  Buma  v.  Kennedy,  688. 

ABSTRACT  OF  RECORD. 

Example  of  Sufficiently  Definite  Record.     See  Rules  of  Court,  1. 
Actual  Cost  of  Printing  is  True  Rule  for  Allowing.    Rules  of  Court,  2. 

ACCOMMODATION   PAPER. 

Effect  of  Knowledge  of  Capacity  of  Joint  Maker.     Bills  &  Notes,  5. 
Liability   of   Accommodation   Maker   After   Time   Has   Been   Extended 
Without  His  Knowledge.     See  Bills  &  Notes,  6,  9. 

ACCOMPLICE. 

Corroboration  of  Evidence  of  is  Necessary.     See  Crim.  Law,  4. 
Corroboration  of  With  Reference  to  Other  Offenses  Claimed  to  Show 
Guilty  Knowledge.     See  Crim.  Law,  7. 

ACCRUAL  OF  RIGHT  OF  ACTION. 

Suit   by   Judgment   Creditors   to   Reach   Distributions   Made   to   Stock- 
holders of  Insolvent  Corporation.     See  Creditors'  Suit,  3. 

ACTION. 

Actions — How  Disposed  of — Nonsuit. 

1.  Actions  at  law  In  Oregon  cannot  be  "dismissed"  by  either  party  op 
disposed  of  In  any  way  except  by  a  Judgment  or  an  ordei*  of  nonsuit. 

Mulkey  v.  Day,  312. 
Joinder  of  Actions. 

2.  A  county  in  a  suit  for  the  forfeiture  of  a  lease  of  a  county  road 
for  failure  of  the  lessee  to  comply  with  the  terms  thereof  cannot  join  a 
claim  to  avoid  the  lease  because  made  without  authority  or  not  fully 
executed.  Tillamook  County  v.  WiUon  River  Road  Co.  309. 

Courts — Jurisdiction. 

3.  Under  B.  &  C.  Comp.  R  4946,  authorizing  the  district  attorney  of  a 
,  county  to  "maintain  an  action'*  against  a  lessee  of  a  county  road  to  have 

the  lease  declared  forfeited  for  failure  to  comply  with  its  provisions,  etc., 
the  proceeding  referred  to  is  a  suit  for  cancellation  and  not  a  law  action. 
TillamooTc  County  v.   Wilson  River  Road  Co.  309. 
49  Or. 41 
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ACTS  of  Le^slature. 

Construction  and  Sufficiency  of  Titles  of.     See  Statutes,  1-4, 
Implied  Amendments  and  Repeals.     See  Statutes,  7.  8. 

ACTUAL  BIAS. 

Illustration  of  Juror  Not  Disqualified.     See  Jury,  2. 

ADEQUATE  REMEDY  AT  LAW.     See  Equity,  1,  2;  Cred.  Suits,  1. 

ADMINISTRATION 

Of  Estates  of  Deceased  Persons.     See  Executors  &  Administrators. 

ADVERSE  PARTY. 

Illustration   of   Party   Adverse   on   Whom   Notice   of  Appeal    Must   be 
Served.     See  Appeal,  7. 

ADVERSE  POSSESSION. 

Effect  of  Adverse  Possession  or  Streets. 

1.  By  the  express  provision  of  Section  4820,  B.  A  C.  Comp.,  as  well  as 
by  the  we!erht  of  reason  and  authority,  adverse  possession  of  dedicated 
streets  or  alleys  does  not  run  against  municipal  authorities,  though,  by 
reason  of  particular  circumstances,  equitable  estoppels  are  sometimes 
enforced  against  municipalities  as   to  particular  parcels  of  fpn^und. 

Chriatian  v.  Eugene,  170. 
Nature  of  Occupation  to  Constitute  Adverse  Possession. 

2.  The  possession  required  by  Section  4,  B.  A  C.  Comp.,  providing 
that  no  action  can  be  maintained  for  the  recovery  of  real  property  or  its 
possession  unless  the  plaintiff  or  his  predecessor  was  possessed  of  the 
premises  in  question  within  ten  years  before  the  commencement  of  the 
suit  or  action,  means  an  actual,  substantial  and  practically  permanent 
occupation,  and  unless  such  possession  is  shown  a  claimant  cannot  pre- 
vail. An  irregular,  occasional,  Interrupted  possession  will  not  fulfill  the 
requirement  of  the  statute.  Gardner  v.  Wright,  609. 

Materiality  of  Claimant's  Good  Faith. 

3.  Title  by  adverse  possessslon  may  be  acquired,  regardless  of  the 
claimant's  good  faith,  If  accompanied  by  a  claim  of  title. 

Gardner  v.  Wright,  609. 
Effect  of  Subsequent  Possession  by  Grantor. 

4.  One  relying  upon  adverse  possession  as  against  the  grantee  of  his 
predecessor  must  show  that  there  was  a  change  In  the  relation  of  the 
parties  respecting  the  rights  involved,  any  unexplained  possession  being 
presumed  to  be  subser\'ient  to  the  title  conveyed ;  and,  in  order  to  avail 
himself  of  the  laches  of  the  grantee  or  his  assigns,  or  of  the  statute  of 
limitations,  the  grantor  must  show  that  actual  or  constructive  knowledge 
of  the  change  in  the  relations  was  brought  home  to  the  grantee  or  his 
successors  in  interest.  Gardner  v.  Wright,  609. 

When  Statute  of  Limitations  Begins. 

5.  Tlie  statute  of  limitations  begins  to  run  in  favor  of  an  adverse 
claim  when  the  conduct  of  the  adverse  claimant  indicates  an  Intention 
to  claim  and  hold  the  property  against  all  other  persons,  and  such  con- 
duct  is  of  sufficient  proportions  to  show  good  faith. 

Gardner  v.  Wright,  609. 
Effect  of  Running  of  Statute  on  Adverse  Claimant. 

6.  Where  one  permits  ten  years  to  elapse  without  regaining  control 
over  land  to  which  another  has  exercised  an  adverse  claim  subsequent 
in  date,  unless  such  use  was  permissive  or  of  such  a  character  as  not  to 
constitute  an  invas'on  of  the  rights  of  the  first  claimant,  the  adverse 
claim  becomes  a  complete  title.  Gardner  v.  Wright,  609. 
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Interruption  of  Adverse  Possession. 

7.  Adverse  use,  as  a  defense  to  a  suit  to  determine  rights  to  land,  may 
be  defeated  by  showing:  that  the  use  for  the  statutory  time  was  not  con- 
tinuous or  by  proof  that  such  use  did  not  substantially  interfere  with 
plaintlfTs  rlgrbts.  Gardner  v.  Wright,  609. 

Burden  of  Proof  as  to  Adverse  Possession. 

8.  Thougrh  an  adverse  rlgrht  cannot  grow  out  of  mere  permissive  en- 
joyment, the  burden  of  proving  possession  thus  claimed  to  have  been  held 
by  permission  or  subserviency,  or  not  to  have  been  continuous,  is  upon 
him  who  attempts  to  defeat  the  claim.  Gardner  v.  Wright,  609. 

Interruption  op  Adverse  Use  by  Third  Parties. 

9.  Claims  of  adverse  possession  or  use  must  be  determined  by  the 
acts  of  parties  to  the  litigation  and  their  grantors,  and  interruptions  by 
others  cannot  be  considered.  Gardner  v.   Wright,  609. 

Nature  of  Title  Acquired  bt  Adverse  Possession. 

10.  When  title  has  once  been  acquired  by  adverse  possession,  it  re- 
mains in  the  person  acquiring  it  as  completely  as  If  acquired  by  deed, 
and  hence  interruptions  of  such  possession  are  of  no  avail  unless  they 
have  been  open,  exclusive,  continuous  and  adverse  under  a  claim  of 
ownership  for  the  statutory  period.  Gardner  v.  Wright,  609. 

Effect  of  Subsequent  Acquisition  of  Tftle  bt  Qrantor. 

11.  Subsequent  possession  by  the  grantor  of  land  under  claim  of  own- 
ership, etc.,  for  the  period  prescribed  by  the  statute  of  limitations,  will 
not  necessarily  inure  to  the  grantee's  benefit,  and  title  by  adverse  pos- 
session may  be  acquired  by  the  grantor  under  such  circumstances;  but. 
If  possession  Is  held  In  subserxMency  to  the  grantee's  title,  it  will  inure 
to  his  benefit.  Gardner  v.  Wright,  609. 

Effect  of  Occupancy  Wfthout  Color  of  Title. 

12.  The  effect  of  an  open,  notorious,  continuous  and  exclusive  occupa- 
tion of  real  property,  under  a  claim  of  right,  for  the  period  prescribed 
by  the  statute  of  limitations  is  to  confer  title  to  the  ground  actually  so 
occupied,  though  there  was  no  color  of  title  whatever. 

Gfant  V.  Oregon  S'avigation  Co,  324. 
Sufficiency  of  Evidence. 

13.  Adverse  possession  of  tide  land  Improved  only  by  some  scattered 
piling  Is  not  established  by  the  payment  of  taxes,  and  the  occasional  re- 
ceipt of  rent  for  tying  scows  and  other  floating  craft  to  the  piling. 

Stabrook  v.  Cooa  Bay  Ice  Co.  237. 
AFFIDAVIT 

Is  Complaint  in  Contempt  Cases.     See  Contempt,  1. 
Amendment  of  is  Discretionary.     See  Contempt,  3. 

AGENTS  AND  AGENCY.     Same  as  Principal  ft  Agent. 

AIDER. 

Effect  of  Verdict  on  Inartistic  Complaint.     See  Pleading,  15. 

ALIENATION. 

Affections  of  Spouse — Right  to  Damages.     See  Husband  &  Wife,  1. 
Husband's  Affections — Effect  of  Divorce.     See  Husband  &  Wife,  2. 

ALLEGATIONS  AND  PROOFS.     See  Contempt,  2  ;  Pleading,  3,  4. 
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AMENDMENT. 

Contempt — ^Amendment  Must  Be  Verified.     See  Contempt,  8. 
Amending:  by  Makingr  More  Definite — Applies  Only  to  £^istins  Defects 

and  Not  to  Omitted  Matters.     See  Plbading^  12. 
Allowance  of  During  Trial.     See  Plbadino,  1.  2. 

APPEALABLE  ORDER.     See  Appeal,  28.  30. 

APPEAL  AND  ERROR 

Tims  roR  Filing  Transcript — Effect  of  Stipulation. 

1.  Ttie  fllingr  of  the  transcript  within  the  time  allowed  by  law,  or  an 
extension  thereof  properly  obtained  and  entered  of  record  before  the 
expiration  of  the  time  previously  allowed,  is  Jurisdictional  and  its  omis- 
sion cannot  be  excused.  A  stipulation  for  additional  time  is  not  equivalent 
to  an  order  grrantingr  such  time.         Davidson  v.  Columbia  Timber  Co.  577. 

Same — Order  Nunc  Pro  Tunc. 

2.  Where  no  order  was  granted  by  the  trial  Judgre  on  a  stipulation 
extending  the  time  for  the  fllinsr  of  a  transcript  on  appeal  until  after  the 
time  fixed  by  law  had  expired,  the  court  had  no  power  thereafter  to  srrant 
an  order  extending  such  time  to  the  date  fixed  in  the  stipulation  by  direct- 
ing that  the  same  be  entered  nunc  pro  tunc  as  of  the  date  of  the  stipu- 
lation. Davidson  v.   Columbia   Timber  Co.   577. 

Appeal  in  Equity — ^Effect  of  ab  Supersedeas. 

3.  The  supersedeas  effect  of  a  bond  for  costs  In  an  appeal  from  a 
decree  is  considered  but  not  decided.  State  ex  rel.  v.  Small,  695. 

Payment  of  Fine  Pending  Appeal. 

4.  The  rule  that  the  voluntary  payment  of  Judgment  pending  an 
appeal  operates  as  a  satisfaction  of  the  Judgment  applies  to  both  civil 
and  criminal  cases,  and  no  appeal  can  be  taken  from  a  Judgment  imposing 
a  fine  after  the  amount  has  been  deposited  with  the  clerk,  even  if  such 
deposit  was  made  under  protest  and  solely  to  prevent  being  put  In  jail 
after  the  trial  judge  had  refused  to  grant  a  stay  of  execution  or  fix  the 
amount  of  bail,  there  being  no  statute  In  Oregon  providing  for  the  deposit 
of  the  amount  of  a  fine  pending  an  appeal.         Washington  v.  Cleland,  12. 

Motion  for  Rule  to  Supply  Defective  Record — Supporting  Evidence. 

5.  A  motion  to  require  alleged  omissions  in  a  record  to  be  supplied 
should  be  accompanied  by  some  showing  that  the  facts  justify  the  action 
asked.  State  v.  Connolly,  406. 

Same — ^Proper  Denial  of  Motion. 

6.  A  motion  to  complete  a  diminished  transcript  by  adding  the  facts 
regarding  the  giving  of  notice  of  appeal.  Is  discreetly  denied  where  there 
is  no  showing  that  any  such  notice  was  actually  given  or  any  entry  con- 
cerning it  made  In  the  records  of  the  trial  court.         State  v.  Connolly,  406. 

Illustration  of  Adverse  Party. 

7.  Where  certain  land  on  which  plaintiff  attempted  to  Impose  a  Hen 
had  been  sold  under  a  bond  for  a  deed,  and  the  vendors  successfully  con- 
tested the  rights  of  the  vendee  in  the  premises,  and  also  defeated  plain- 
tiff's claim  of  lien,  such  vendee  is  an  adverse  party  on  whom  notice  of 
appeal  taken  by  plaintiff  must  oe  served.  drawer  v.  Marsh,  417. 

Points  Not  Presented  to  the  Trial  Court. 

8.  In  cases  of  contempt,  objections  to  the  form  or  sufllciency  of  the 
writ  of  arrest  must  be  presented  to  the  trial  court  or  they  cannot  be 
considered  on  appeal.  State  ex  rel.  v.  Sieber,  1. 
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Same — Default  Throuoh  Oversight — ^Waiver  by  Not  Objecting. 

9.  A  default  Judgment  ou^ht  not  to  be  entered  a«rainst  a  party  who 
has  presented  an  issue  on  any  material  point  in  the  case,  but  If  such  an 
order  is  entered,  counsel  must  within  a  reasonable  time  call  the  error  to 
the  attention  of  the  trial  court,  otherwise  it  will  be  considered  waived — it 
is  not  an  error  that  can  be  first  presented  on  appeal.     Heilner  v.  Bmith,  14. 

Objections  in  Lower  Court — Specific  Performance. 

10.  A  complaint  for  the  specific  performance  of  a  contract  of  employ- 
ment which,  after  stating^  the  time  and  object  of  the  employment,  alleges 
that  it  was  stipulated  that  the  employe  should  be  paid  at  a  specified  rate 
per  month,  and  that  In  consideration  thereof  he  agrreed  to  design  such 
machinery  as  might  be  required  and  to  give  the  employer  the  benefit  of 
the  best  of  his  knowledge,  and  that  in  consideration  of  the  employment, 
any  Improvements  which  the  employe  might  conceive  should  become  the 
property  of  the  employer,  is  sufficient,  when  attacked  for  the  first  time  on 
appeal,  as  against  the  objection  that  the  employment  and  not  the  salary 
was  the  consideration  for  the  agreement  as  to  the  ownership  of  the  im- 
provements which  the  employe  might  conceive,  and  that  such  employment 
was  not  a  sufficient  consideration.         Portland  Iron  Works  v.  Willett,  245. 

Unanswered  Question — Statement  of  Expected  Answer. 

11.  Where  the  form  of  a  question  to  which  objection  is  made  does  not 
disclose  the  answer  expected,  and  no  statement  on  that  point  is  made  by 
counsel,  the  action  of  the  court  In  sustaining  such  objection  is  not  review- 
able, since  no  error  appears  In  the  record. 

Bainea  v.  Cooa  Bay  Navigation  Co.  192. 
Reviewing  Ruling  on  Challenge  to  Juror  for  Bias. 

12.  The  disallowing  of  a  challenge  for  cause  to  a  Juror  who  was  then 
peremptorily  challenged  will  not  be  reviewed  where  the  challenger  was 
not  obliged  subsequently  to  accept  an  objectionable  Juror,  which  cannot 
happen  until  the  peremptory  rights  have  been  exhausted  and  a  disquali- 
fied Juror  Is  then  forced  upon  him  over  objection.       State  v.  Megorden,  259. 

Remanding  With  Direction  as  to  Judgment. 

18.  In  an  action  tried  without  a  Jury,  where  the  material  facts  have 
been  determined,  but  the  conclusions  are  erroneous,  the  better  practice 
Is  to  remand  the  case  with  directions  to  enter  a  correct  Judgment  rather 
than  for  a  new  trial.  Milea  v.  Bowers,  429. 

NBCE88ITT  of  ERROR  APPEARING  IN  THE  RECORD. 

14.  Timely  and  proper  exceptions  must  be  taken  in  the  trial  court  and 
properly  preserved  in  the  record  on  appeal  before  error  predicated  on 
Instructions  will  be  considered  on  appeal.  Fftate  v.  Megorden,  259. 

Findings  by  Court — Reviewing  Sufficiency  of  E^tidbnce. 

15.  The  appellate  court  will  examine  the  evidence  in  an  action  tried 
without  a  Jury  only  to  the  extent  of  determining  if  there  is  any  competent 
support  for  the  findings.  It  will  not  review  the  weight  or  sufficiency  of 
the  evidence.  Beffert  v.  Northern  Pacific  Ry.  Co.  95. 

Duty  to  Make  Findings  in  Law  Actions. 

16.  The  findings  in  a  law  action  tried  by  the  court  must  cover  all  the 
material  issues  and  they  must  be  made  by  the  trial  Judge;  the  supreme 
court  cannot  decide  the  proper  deductions  to  be  drawn  from  conflicting 
evidence.  Fischer  v.  Cone  Lumber  Co.  277. 
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Discretion  in  Allowing  Amendments. 

17.  The  discretion  of  the  trial  court  as  to  allowlnsr  an  amendment 
to  a  pleading  duriner  trial  is  not  subject  to  review  in  the  absence  of  a 
manifest  abuse.  Longfellow  v.  Huffman,  486. 

Harmless  Error — Cumulative  Evidence  of  Handwriting. 

18.  In  a  prosecution  for  assault  with  intent  to  kill,  a  poorly  spelled 
letter,  purporting  to  have  been  written  by  the  defendant  and  relating  to 
his  prospective  marriage,  was  admitted  In  evidence  after  testimony  by  the 
recipient  that  she  discussed  its  contents  with  defendant  after  she  had 
received  It.  No  expert  based  his  opinion  as  to  the  genuineness  of  another 
incriminating  letter  purporting  to  have  been  s'gned  by  defendant,  on  a 
comparison  with  the  first  letter,  and  the  attention  of  the  Jury,  who  had 
before  them  numerous  genuine  samples  of  defendant's  handwriting,  was 
not  particularly  called  to  such  letter.  Held,  that,  even  if  defendant's 
acknowldgment  of  the  contents  of  the  letter  was  not  a  sufficient  admission 
of  the  genuineness  of  the  penmanship  to  permit  Its  use  as  a  standard  of 
comparison  by  an  e^yjert,  yet  its  admission  before  the  Jury  could  have 
caused  no  appreciable  injury  to  defendant.  State  v.   Branton,  S6. 

Harmless  Error — Pleading — Striking  Out. 

19.  Where  a  defective  defense  which  should  have  been  attacked  by  de- 
murrer is  struck  out  on  motion  and  no  injurj'  results,  the  error  Is  not 
prejudicial.  Morse  v.  Odell,  118. 

Harmless  Error — Improperly  Sustaining  Demurrer. 

20.  Where  a  demurrer  to  a  defense  is  erroneously  sustained,  but  the 
evidence  which  would  have  been  admitted  to  sustain  the  defense  is  ad- 
mitted in  connection  with  another  issue,  the  error  is  harmless. 

Morae  v.  Odell,  118. 
Personal  Injuries — Evidence  as  to  Existence  and  Number  of  Plaix- 
TiFF's  Family  Not  Harmless. 

21.  In  a  personal  injury  case  evidence  that  plaintiff  had  a  family,  oon- 
slsting  of  a  wife  and  children,  is  irrelevant  and  improper,  and  the  error  is 
not  rendered  harmless  by  the  statement  of  the  court,  on  overruling  an 
objection  to  the  evidence,  that  plaintiff  could  not  recover  anything  by 
reason  of  his  having  a  family,  but  that  the  evidence  was  competent  as 
showing  the  conditions  which  might  affect  his  mental  feelings,  nothing 
further  In  the  way  of  instructions  or  otherwise  having  been  done  in  regard 
to  the  evidence.  Warner  v.  DeArmond.  199. 

Prbsu  mptions — Trial. 

22.  Where  a  court  has  made  findings  in  accordance  with  the  averments 
of  the  complaint,  ignoring  an  amended  answer,  and  certified  in  the  bill 
of  exceptions  that  the  parties  introduced  evidence  maintaining  the  allega- 
tions of  their  pleadings,  the  court  on  appeal  must  conclude.  In  view  of 
the  presumption  under  B.  ft  C.  Comp.  I  788,  subd.  15,  that  official  duty  has 
been  regularly  performed,  that  no  permission  was  granted  to  file  the 
amended  answer,  though  it  stated  that  It  was  filed  by  leave  of  court. 

Freeman  v.  Preaton,  175. 
Same — Record — Sufficiency. 

23.  Where  the  abstract  on  defendant's  appeal  did  not  contain  a  reply 
to  an  amended  answer,  which  could  not  have  been  Interposed  without 
leave  of  court,  it  devolved  on  defendant  to  set  out  the  order  granting  leave, 
and  on  his  failure  to  do  so  he  could  not  complain  that  the  court  erred  in 
ignoring  the  amended  answer.  Freeman  v.  Preaton,  175. 
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Production  op  Lsttxr — Prbsumftion  as  to  Ruling  op  Trial  Court. 

24.  The  bill  of  exceptions  as  to  the  admission  Of  secondary  evidence  of 
the  contents  of  a  letter,  demand  for  production  of  which  was  made  on 
defendant  at  the  trial,  being  silent  on  the  subject,  it  will  be  presumed 
that  the  evidence  disclosed  that  defendants  had  sufficient  time  for  pro- 
duction of  the  letter.  Scott  v.  Chriatenson,  223. 

Record — E^tidencb  Dehors. 

25.  Matters  not  in  the  record  and  of  which  the  court  is  not  authorized 
by  statute  to  take  Judicial  notice  cannot  be  considered  for  any  purpose. 
Where  the  proceedings  before  a  commission  appointed  to  prepare  a  city 
charter,  and  an  explanatory  note  Issued  by  the  commission  to  the  voters 
at  the  time  the  charter  was  adopted,  are  not  a  part  of  the  record  on 
appeal,  they  cannot  be  considered  in  determining  the  construction  of  a 
provision  of  the  charter.  Landawick  v.  Lane,  408. 

Subsequent  Appeals — Law  of  Case. 

26.  Where  the  testimony  on  an  Issue  is  substantially  the  same  as  that 
given  at  a  former  trial,  the  conclusion  reached  in  regard  to  It  on  such 
former  trial  Is  the  law  of  the  case. 

Baines  v.  Coos  Bay  Navigation  Co.  192. 

Duty  op  Court  in  Determining  Motion  por  New  Trial. 

27.  The  trial  Judge  should  grant  a  new  trial,  if  in  his  opinion  the  evi- 
dence Is  Insufficient  in  law  pr  fact  to  support  the  verdict,  or  the  verdict  is 
unjust.  Multnomah  County  v.  Willamette  Totoing  Co.  204. 

Reviewing  Order  Granting  New  Trial — Discretion  op  Lower  Court. 

28.  Granting  a  new  trial  is  within  the  sound  discretion  of  the  court, 
and  will  not  be  disturbed  on  appeal,  where  there  is  a  substantial  conflict 
in  the  testimony  on  essential  facts. 

Multnomah  County  v.  Willamette  Towing  Co.  204. 

Appeal  After  Second  Trial — ^Rbviswino  First  Trlal. 

29.  Where  a  new  trial  is  awarded,  errors  committed  on  the  first  trial 
will  not  be  considered  on  appeal  from  the  second  trial. 

Afultnomah  County  v.  Willamette  Towing  Co.  204. 

Review — Order  for  New  Trial. 

30.  The  granting  of  a  new  trial  is  an  interlocutory  order  Involving  the 
merits  and  Is  reviewable  on  appeal  from  the  Judgment  on  the  new  trial. 

Multnomah  County  v.  Willamette  Towing  Co.  204. 
APPLIANCES. 

Duty  of  Master  as  to  Furnishing  Most  Approved.     Master  A  Servant^  2. 

APPROPRIATION.     See  Waters,  14-18. 

ARBITRATION   AND  AWARD. 

Jurisdiction  to  Enjoin  Enforcement  of  Award  Based  on  Fraud.* 

1.  An  award  based  on  the  fraud  or  perjury  of  the  prevailing  party 
will  be  set  aside  In  equity  and  its  enforcement  permanently  enjoined,  a 
distinction  being  recognized  between  the  dignity  of  a  Judgment  and  an 
award.  Fire  Aaaociation  v.  Alleaina,  316. 

Arbitration  and  Award — Evidence  op  Fraud. 

2.  The  evidence  shows  that  the  successful  party  to  the  arbitration  in 
question  presented  to  the  arbitrators  evidence  that  he  knew  to  be  false 
and  that  materially  affected  the  award. 

Fire  Aaaociation  v.  Alleaina,  316. 
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Award  as  E^tioencb — ^Particular  Isbubs — ^Diffbrbnt  Partus. 

3.  In  an  action  to  recover  for  Injury  to  a  brid^re  by  a  passing  vessel 
In  which  the  owners  of  the  vessel  were  not  parties,  an  award  by  arbi- 
trators in  a  controversy  between  the  owners  and  defendant  lumber  com- 
pany, the  charterer.  Is  not  admissible  in  evidence;  the  parties  beins 
different,  and  the  matter  of  the  award  not  being  the  same  as  that  of  the 
action.  Multnomah  County  v.   Willamette  Towing  Co.  204. 

ARREST. 

Discretion  as  to  Nature  of  Order  to  Be  Issued.     See  Contempt,  4. 
Objections  to  Warrant  Must  Be  Specific.     See  Contempt,  5. 

ASSUMING  FACTS. 

Instruction  Invading  Province  of  Jury.     See  Criminal  Law,  13. 

ATTORNEY  AND  CLIENT. 

Punishment  for  Perjury — Extenuating  Facts. 

1.  Although  the  commission  of  the  crime  of  perjury  involves  moral 
turpitude  Justifsring  the  removal  of  an  attorney,  under  Section  1067. 
B.  &  C.  Comp.,  the  facts  in  this  case  do  not  require  so  extreme  a  penalty, 
and  a  suspension  for  ninety  days  will  accomplish  the  purpose  of  the  law. 

Bx  parte  Tanner,  31. 
Forgery  as  Ground  for  Disbarment  of  Attorney. 

2.  An  attorney  who  has  forged  applications  to  purchase  state  lands, 
has  signed  fictitious  names  to  assignments  of  applications,  and  attached 
thereto  false  notarial  certificates,  is  guilty  of  willful  misconduct  in  his 
profession,  and  should  be  permanently  disbarred,  and  his  low  estimate 
of  professional  integrity  is  further  emphasised  by  a  plea  that  he  believed 
that  the  applications  and  affidavits  thereto  were  antiquated  matters  of 
form  not  binding  on  account  of  long  disregard  by  school  boards,  and  that 
he  believed  that  he  was  doing  the  state  a  favor  in  assisting  it  to  dispose 
of  its  lands.  Bx  parte  Turner,  227. 

Mortgage   Foreclosure — Duty   to   Follow   Testimony.     Mortgages,   8. 

BASE  for  Lieu  Land  Selections. 

Effect  of  Approval  and  Certification  of  Indemnity  Lists  on  Right  to 
Again  Use  Base  Already  Exchanged.     See  Public  Land,  1. 

BIAS  of  Juror.     See  Appeal,  12 ;  Jury,  2,  3. 

BILL  OF  EXCEPTIONS. 

Attaching  Evidence  by  Reference. 

Where  the  bill  of  exceptions  does  not  include  within  itself  any  part  of 
the  evidence  in  the  case,  but  contains  a  statement  that  the  testimony  and 
certain  documents  designated  as  exhibits  are  annexed  to  and  made  a  part 
of  the  bill,  and  for  the  purpose  of  identification  are  lodced  in  several 
trunks  and  delivered  to  the  clerk  of  the  court  with  instructions  to  transmit 
them  to  the  clerk  of  the  appellate  court,  neither  the  evidence  nor  the 
exhibits  being  physically  attached  to  the  bill,  or  certified  or  Identified  by 
the  trial  Judge,  such  evidence  and  exhibits  are  not  properly  in  the  record, 
and  should  not  be  considered. 

Multnomah  County  v.  Willamette  Towing  Co,  204. 
BILLS  AND  NOTES. 

Effect  of  Signing  as  Surety. 

1.  One  of  several  signers  of  a  promissory  note  does  not  affect  his 
primary  liability  thereon  by  adding  the  word  "surety"  to  his  signature, 
though  it  may  affect  the  relative  rights  of  the  signers  between  themselves. 

Cellera  v.  Metichem,  186. 
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Eppbct  op  Signing  as  "Trustbb.** 

2.  The  personal  liability  of  the  sismer  of  a  promissory  note  is  not 
affected  by  the  addition  of  the  word  "trustee,**  after  his  name. 

McLeod  V.  Deapain,  536. 
Eppbct  op  Word  "Trubtbb"  in  Writing. 

3.  The  appearance  of  the  word  "trustee,"  added  to  a  payee's  name 
in  a  note,  is  sufficient  to  put  persons  dealing  with  such  trustee  upon 
inquiry,  and,  in  the  absence  of  inquiry,  they  will  be  presumed  to  have 
Icnown  what  they  misrht  have  discovered.  McLeod  v.  Degpain,  536. 

Vauoitt  op  Compromisb  Agrebmbnt— <;on8idbration  por  Notb. 

4.  Under  the  general  rule  that  voluntary  compromise  settlements  of 
disputed  claims  will  be  sustained  where  they  are  made  with  mutual  knowl- 
edge of  the  facts,  and  in  good  faith  to  avoid  litigation,  a  court  will  not 
inquire  Into  the  validity  of  a  lien  to  avoid  the  foreclosure  of  which  the 
president  and  general  manager  of  the  corporation  against  which  it  was 
filed  gave  the  corporate  note.  The  note  being  for  less  than  the  sum 
claimed,  and  the  lien  having  been  released,  there  was  a  sufficient  con- 
sideration. Bainea  v.  Cooa  Bay  Navigation  Co.  192. 

Accommodation  Maker — Knowlbdgb  op  Holdbr. 

5.  That  a  joint  maker  of  a  negotiable  note  signed  solely  for  the  accom- 
modation of  his  comaker,  which  was  known  to  a  transferee  when  he  pur- 
chased, is  not  a  defense,  under  the  Negotiable  Instruments  Act:  B.  A  C. 
Comp.  I  4431.  Cellera  v.  Meaohem,  186. 

Liability  op  Accommodation  Makbr  After  Extension  op  Time  With- 
out His  Knowledge. 

6.  Under  the  Negotiable  Instruments  Act  (Laws  1899,  pp.  18,  44, 
B.  &.  C.  Comp.  li  4431.  4621,  4522,  4592),  defining  an  accommodation 
maker,  and  making  him  liable  on  the  Instrument  to  a  holder  for  value, 
and  providing  that  a  negotiable  instrument  is  discharged  by  payment,  etc., 
an  accommodation  maker  of  a  note  is  not  relieved  from  liability  by  an 
extension  of  time  of  payment  without  his  consent 

Cellera  v.  Meachem,  186. 
Competency  op  Evidence  of  Payment. 

7.  In  an  action  against  several  makers  of  a  note,  the  testimony  that 
one  of  the  makers  paid  to  the  witness,  who  was  authorized  to  receive  it, 
a  stated  sum  at  a  stated  time,  Is  competent,  though  the  witness  is  not 
certain  which  maker  made  the  payment.  8cott  v.  Chriatenaon,  223. 

Rights  of  Surbty  as  to  Principal  After  Payment. 

8.  Where  the  plaintiff  had  been  a  surety  on  a  note,  but  subsequently 
bought  It,  the  assignment  to  him  was  not  a  discharge  of  the  note,  but 
entitled  him  to  be  subrogated  to  the  rights  of  the  creditor  against  his 
principal,  and  to  foreclose  a  mortgage  given  to  secure  the  note. 

Maratera  v.  Umpqua  Oil  Co.  874. 

Discharge  op  Surety  by  Extending  Time  for  Payment. 

9.  Where  a  payee  of  a  note  grants  an  extension  of  time  for  payment 
thereof  to  a  principal  debtor,  without  the  consent  of  its  sureties,  the  sure- 
ties are  discharged  from  liability,  not  only  to  the  payee,  but  to  those  who 
take  by  assignment  from  him  after  maturity. 

Hoffman  v.  Habighorat,  379. 
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Limitations — Indorsement  of  Part  Payment. 

10.  An  indorsement  on  a  note,  purportlnsr  to  acknowledere  receipt  of 
money,  is  admissible  in  evidence  in  favor  of  the  party  making:  it,  to  repel 
the  presumption  of  the  bar  of  limitations,  on  his  testifying  that  one  of 
the  joint  makers  paid  the  money  to  him  to  be  credited  on  the  note. 

Scott  V.  Chriatenson,  223. 
Example  op  an  Answer  Not  Stating  Failure  of  Considblation. 

11.  An  answer  In  an  action  on  notes  given  for  the  price  of  a  mining 
claim,  which  alleged  that  the  claim  had  been  located  by  a  third  person 
since  deceased;  that  the  makers  desired  to  purchase  the  claim;  that  the 
payee  represented  that  he  was  the  owner  and  entitled  to  the  possession 
thereof,  and  that  he  agreed  to  convey  the  same  to  the  makers;  that,  when 
the  representations  were  made,  the  makers  found  that  the  deed  from  the 
third  person  as  recorded  erroneously  described  the  claim;  that  the  payee 
represented  that  the  deed  executed  to  him  by  the  third  person  correctly 
described  the  claim;  and  that  the  error  resulted  from  an  error  committed 
in  recording  the  deed,  without  alleging  that  the  payee  agreed  to  deliver 
to  the  makers  the  deed  executed  by  the  third  person,  or  averring  that 
the  payee  promised  that  he  would  have  the  deed  re- recorded,  was  insuf- 
ficient on  demurrer  for,  If  the  third  person's  deed  was  not  to  be  re-recorded, 
any  representations  made  by  the  payee  to  the  makers  as  to  how  the  error 
in  the  description  occurred,  however  false,  were  Immaterial. 

Leedy  v.  Wood,  50. 
BLIND  MAN. 

Execution  of  Will  by— Witnessing.     See  Wills,  2. 

BONDS. 

Estoppel  on  Surety  to  Deny  Signature. 

Where  a  surety  signed  a  bond  and  delivered  It  to  the  principal  on 
condition  that  another  surety  be  secured,  and  the  boiid,  regular  in  appear- 
ance, was  delivered  to  the  obligee  without  mention  of  the  condition,  the 
surety  is  estopped  to  deny  the  validity  of  his  act,  the  obligee  having 
dlsadvantageously  changed  his  position  in  consequence  of  receiving  the 
bond.  Wollenberg  v.  8yke8,  163. 

BOOKS  OF  ACCOUNT. 

Competency — Self  Serving  Declarations.     See  Evidence,  10. 

BOUNDARIES. 

Nature  of  Surveyor's  Evidence. 

1.  In  testifying  as  to  the  location  of  points  in  public  sur\'eys.  It  must 
be  remembered  that  sur\'eyors  are  only  witnesses,  and  they  should  confine 
their  testimony  to  what  acts  they  performed,  leaving  the  conclusion  as  to 
the  location  of  the  point  to  the  jury,  and  the  court  can  determine,  as  a 
matter  of  law,  whether  they  have  pursued  the  correct  method  In  the 
survey.  Seahrook  v.  Coos  Bay  Ice  Co.  237. 

Manner  of  Locating  Corners. 

2.  Where,  on  an  Issue  as  to  the  location  on  the  ground  of  the  bound- 
aries of  a  tract  of  tide  lands,  the  description  In  the  deed  called  for  a  place 
of  beginning  a  certain  number  of  chains  northward  from  a  "post  at  angle 
in  meander  line"  and  It  was  then  stated  that  the  post  was  a  certain  num- 
ber of  chains  north  from  a  certain  corner  of  "lot  No.  2  in  section  26.** 
etc..  the  proper  method  was  to  find  the  angle  post,  and,  if  lost  or  oblit- 
erated, to  find  it  from  some  known  comer  and  not  to  fix  a  starting  point 
according  to  the  number  of  chains  mentioned  from  the  comer  of  the  loL 

Seabrook  v.  Cooa  Bay  Ice  Co.  237. 


Index.  651 

Calls  Control  Meandbr  Line. 

3.  A  deed  of  tide  land  by  the  slate  described  by  metes  and  bounds 
conveys  the  territory  within  the  calls,  which  are  not  controlled  by  the 
meander  lines  of  the  original  United  States  survey,  though  one  of  the 
calls  is  "thence  along  the  meander  line,"  it  being  presumed  that  the  line 
thus  referred  to  means  the  actual  high  water  mark,  rather  than  the  line 
of  the  government  survey.  Seabrook  v.  Cooa  Bay  Ice  Co,  237. 

Purpose  of  Meander  Lines. 

4.  In  surveying  fractions  of  government  land  adjoining  navigable 
waters,  the  meander  line  is  not  intended  to  mark  the  boundary,  but  only 
to  indicate  the  winding  lines  of  the  banks. 

Seahrook  v.  Coo8  Bay  Ice  Co.  237. 
BRIEFS. 

Test  Is  Actual  Expense  of  Printing.     See  Costs,  1. 

.BURDEN  OF  PROOF. 

Probating  Will  in  Common  and  In  Solemn  Form.     See  Wills,  4. 

Granting  Injunctions — Practice.     See  Injunction,  2. 

Drunkenness— Fraud  in  Sale  of  Land.     See  Vend.  &  Pur.  2. 

To  Show  Contents  of  Lost  Will.     See  Wills,  7. 

To  Show  Revocation  of  Executed  Will.     See  Wills,  9. 

To  Show  Mutual  Mistake  in  Contract.     See  Reform,  of  Inst.  1. 

To  Establish  Payment  Avoiding  Statute.     See  Lim.  of  Actions,  2. 

To  Sustain  Validity  of  Tax  Deed.     See  Taxation,  7. 

To  Establish  Exclusive  Occupancy.     See  Adverse  Possession,  8. 

To  Establish  Claim  of  Prior  Appropriation.     See  Waters,  14. 

CALLS  in  Deed. 

Relative  Importance  of  Calls  and  Meander  Lines.     See  Boundaries,  3. 

CANCELLATION  OF  INSTRUMENTS. 
Fraud — Case  Under  Consideration. 

1.  The  evidence  is  ample  to  sustain  the  finding  of  the  trial  court  that 
the  deed  executed  by  S.  V.  Groesbeck  and  wife  to  T.  J.  Qroesbeck  on 
April  2,  1902,  was  induced  by  fraud  and  undue  influence  and  while  S.  V. 
Groesbeck  was  so  mentally  Incapacitated  as  to  be  incapable  of  under- 
standing his  conduct,  and  said  deed  was  properly  canceled  at  the  suit  of 
the  other  children  of  S.  V.  Groesbeck.  Oroeabeck  v.  Groesbeck,  113. 

Cancellation  of  Instruments — Need  of  Returning  Consideration. 

2.  The  object  of  returning  the  consideration  received  before  setting 
aside  a  transfer  for  fraud  is  to  place  the  parties  as  they  were  before  the 
occurrence,  and  where  the  grantee  has  received  during  his  possession  an 
amount  equal  to  what  he  paid,  there  is  no  occasion  to  return  the  consid- 
eration as  a  condition  precedent  to  maintaining  suit 

Oroeabeck  v.  Groesbeck,  113. 

Judgment  in  Forcible  Entry  and  Detainer  Not  a  Bar.     Judgment,  7. 

CARRIERS. 

Who  Are  Passengers. 

1.  Plaintiff  was  the  servant  of  one  who  had  contracted  with  a  railroad 
company,  the  contract  requiring  the  railroad  to  transport  the  contractor's 
servants.  When  the  road  was'  sufficiently  completed  the  company  put  on 
a  train,  consisting  of  a  water  tank  car,  some  freight  cars,  and  a  passenger 
coach.  When  the  conductor  and  crew  of  such  train  were  preparing  to 
take  the  locomotive  and  tank  car  to  a  certain  place,  the  contractor  re- 
quested the  conductor  to  carry  plaintiff  there  on  the  tank  car,  and  while 
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ridins  thereon  plaintiff  was  Injured  owing  to  the  derailment  of  the  train. 
There  was  a  rule  of  the  company  forbidding  freight  conductors  to  allow 
passengers  on  freight  cars.  Held,  that,  under  the  facts,  plaintiff  was  a 
passenger  on  the  train.  Oraj/  v.  Columbia  Central  R.  Co.   19. 

Same — Contributory  Nbgliobncb. 

2.  It  appearing  that  it  was  customary  for  the  contractor's  servants, 
when  being  carried  in  the  performance  of  their  duty,  to  ride  on  flat  cars, 
etc.,  and  that  plaintiff  had  no  knowledge  of  the  rule  in  question,  he  was 
not  guilty  of  contributory  negligence. 

Ghray  v.   Columbia  Central  R.   Co.    19. 
Duty  to  Person  Voluntarily  Carribd — Fares. 

3.  One  not  a  common  carrier  who  voluntarily  undertakes  to  transport 
another  Is  responsible  for  Injury  to  him  resulting  from  negligence,  whether 
the  service  was  for  a  compensation  or  gratuitous. 

Harvey  v.  Deep  River  Logging  Co.  583. 
Implied  Authority  op  Trainmen. 

4.  Employees  operating  transportation  appliances,  such  as  engineers 
or  conductors,  cannot  by  virtue  of  their  employment  impose  the  liability 
of  a  carrier  on  their  employer  by  permitting  strangers  to  ride  on  their 
conveyances.  Harvey  v.  Deep  River  Logging  Co.  583. 

Evidence  of  Custom  to  Carry  Passbnoerb. 

5.  Testimony  that  the  operating  employees  of  a  logging'  road  using 
engine  and  trucks,  and  not  engaged  at  all  In  the  passenger  business,  were 
in  the  habit  of  permitting  persons  to  ride  thereon  from  point  to  point, 
and  that  such  practice  was  open,  long  continued  and  notorious,  and  was 
within  the  actual  knowledge  of  the  manager,  reasonably  tends  to  show 
that  the  owner  of  the  road  expressly  or  impliedly  consented  to  allowing 
persons  to  be  so  carried,  thereby  establishing  the  relation  of  passenger 
and  carrier  as  to  any  person  so  conveyed. 

Harvey  v.  Deep  River  Logging  Co.  683. 
Contributory  Nbgliobncb  by  RroiNO  in  Exposed  Pobition. 

6.  One  riding  with  the  implied  consent  of  a  logging  company  on  its 
logging  train,  consisting  of  an  engine  and  a  logging  truck,  is  not  guilty 
of  contributory  negligence  per  ae  in  riding  on  the  truck,  which  was  the 
place  where  persons  usually  rode. 

Harvey  v.  Deep  River  Logging  Co.  583. 
Risks  Assumed  by  Pasbbnqer. 

7.  One  riding  on  the  logging  train  of  a  logging  company,  with  its 
Implied  consent,  does  not  assume  the  risk  of  collision  through  its  neg- 
ligence with  another  of  Its  trains,  though  he  does  assume  the  risks 
Incident  to  the  proper  operation  of  that  kind  of  a  train. 

Harvey  v.  Deep  River  Logging  Co.  583. 

CASES  IN  THE  OREGON  REPORTS  Approved,  Cited,  Distinguished  and 
Overruled  In  This  Volume.     Same  as  Oregon  Cases. 

CAUSA  MORTIS.     See  Gipts. 

CHANGING  VENUE.     As  to  Discretion.     See  Vbnub. 

0HARC4ING  JURY.    Same  as  Instbuctions  to  Jukies. 

CHARTER  PARTY. 

Construction  of — Liability  for  Negligence.     See  Shipping,  2. 
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CHARTERS  OF  CITIES. 

Portland,  1908,  i    72,  pp.     61.  70. 

i    73,  8ubd.  49,  pp.     61,  70. 

1155,  pp.   530,  538. 

1163.  pp.   408,  411. 

1306,  pp.   530,  582. 

1309,  pp.  534,  535. 

1814.  pp.  634.  535. 

Salem.  1889,        i      6,  subd.   28,  pp.  301,  302. 

CITIES.     Same  as  Municipal  Corporations. 

CITY  CHARTERS.     Same  as  Charters  op  Cities. 

CITY  ORDINANCES.     Same  as  Ordinances  op  Cities. 

CIVIL  SERVICE.     See  Municipal  Corporations,  2,  3.  4. 

CLAIM  AND  DELIVERY.     Same  as  Replevin. 

CODE  CITATIONS.     Same  as  Statutes  op  Orbqon. 

COLLATERAL  ATTACK. 

Deed  to  Public  Land.     See  Public  Lands,  3. 

Recorded  Plat — Claim  of  Mistake.     See  Dedication,  3. 

Questioning^  Corporate  Organization.     See  Corporations,  1. 

COLOR  OF  TITLE. 

Effect  of  Occupation  Without  Color  of  Title.     See  Adv.  Posb.  12. 

COMMENCEMENT  OF  ACTIONS.     Same  as  Limitation  op  Actions. 

COMMERCIAL  PAPER.     Same  as  Bills  A  Notes. 

COMMON  CARRIERS.     Same  as  Carriers. 

COMMON  LAW. 

Right  to  Refer  to  for  Definitions  of  Offenses.     See  Crim.  Law,  3. 

COMPETENCY  of  Evidence.     See  Evidence,  1-5. 

COMPROMISE  AND  SETTLEMENT. 

Validity  op  Compromise  Agreement — Consideration  por  Note. 

Under  the  sreneral  rule  that  voluntary  compromise  settlements  of  dis- 
puted claims  will  be  sustained  where  they  are  made  with  mutual  knowl- 
edge of  the  facts,  and  in  good  faith  to  avoid  litigation,  a  court  will  not 
inqu?re  into  the  validity  of  a  Hen  to  avoid  the  foreclosure  of  which  the 
president  and  general  manager  of  the  corporation  against  which  it  was 
filed  gave  the  corporate  note.  The  note  being  for  less  than  the  sum 
claimed,  and  the  lien  having  been  released,  there  was  a  sufficient  consid- 
eration. Bainea  v.  Coo8  Bay  Navigation  Co.  192. 

CONCURRENT  ACTS.     See  Sales,  1. 

CONDITION  PRECEDENT.     See  Specific  Performance.  1. 

CONFIDENTIAL  RELATIONS.     See  Witnesses,  7. 

CONSIDERATION. 

Need  of  Returning  in  Case  of  Rescission.     See  Cancel,  of  Inst.  2. 

CONSTITUTIONAL  LAW. 

Duty  to  Furnish  Copy  op  Charge. 

1.  The  right  to  demand  the  nature  and  cause  of  a  crimmal  accusation, 
conferred  by  Const.  Or.  Art.  I,  111,  must  be  asserted  to  be  available  as 
a  ground  of  appeal.  State  ex  rel.  v.  Sieber,  1. 
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Contempt — Obligation  op  Defendant  to  Testify. 

2.  Section  670,  B.  ft  C.  Comp.,  providing  that  In  a  contempt  proceed- 
ing the  court  shall  examine  the  defendant,  does  not  violate  Const.  Or. 
Art.  I,  1 12.  providing:  that  no  person  shall  be  obliged  to  testify  against 
himself  in  a  criminal  prosecution.  State  ex  rel.  v.   Sieber,  1. 

Error  in  Printing  Oregon  Constitutio*?. 

3.  In  printing  the  Constitution  of  Oregon  In  the  Bellinger  &  Cotton 
compilation  of  laws,  the  word  "subject,"  in  Art.  IV,  |  20,  line  2,  on  page 
41.  has  been  made  plural  instead  of  singular  as  it  appears  in  the  original 
enrolled  copy  of  the  constitution.  Murphy  ir.  SaJem,  54. 

Self-Executing  Provisions. 

4.  A  provision  of  the  fundamental  law  is  self -executing  when  it  pre- 
scribes a  rule,  the  application  of  which  puts  into  operation  the  constitu- 
tional provision.  Acme  Dairy  Co.  v.  Aatoria,  520. 

5.  The  Constitution  of  Oregon  Is  self-executing  in  the  particulars  pre- 
scribed In  Art.  IV,  I  la,  which  is  the  initiative  amendment  relating  to 
local  and  special  municipal  legislation.       Acme  Dairy  Co.  v.  Astoria,  520. 

Control  of  Local  and  Special  Lboislation. 

6.  Under  Const.  Or.  Art,  IV,  |  la,  the  authority  to  prescribe  rules  for 
the  application  of  the  initiative  and  referendum  rights  is  not  conferred 
upon  cities  or  towns  except  as  to  municipal  legislation,  under  the  rule 
that  the  fnclusion  of  one  power  excludes  others. 

Acme  Dairy  Co.  v.  Aatoria,  620. 
Local  and  Special  Legislation  Defined. 

7.  The  words  "local"  and  "special,"  relating  to  municipal  legislation, 
used  in  Const.  Or.  Art.  IV,  I  la,  which  is  the  initiative  amendment,  are 
synonymous  terms  and  mean  enactments  Intended  to  affect  only  certain 
persons  or  things,  or  to  operate  in  specified  localities  only. 

Acme  Dairy  Co.  v.  Aatoria,  520. 

"Municipality"  and  "District" — Nature  of  City  Charter. 

8.  The  terms  "municipality"  and  "district,"  used  in  Const.  Or.  Art.  IV, 
I  la,  reserving  the  initiative  and  referendum  powers  to  the  legal  voters 
of  municipalities  and  districts,  are  of  the  same  Import,  meaning  a  district 
created  from  a  designated  part  of  the  state  and  organised  to  promote  those 
conveniences  of  the  public  at  large  which  are  inherently  local  and  special. 

Acme  Dairy  Co.  v.  Aatoria,  520. 

Creation  and  Amendment  of  Municipal  Charters. 

9.  Const.  Or.  Art.  XI.  |  2.  as  amended  In  1906,  prohibits  the  legislature 
from  enacting,  amending,  or  repealing  any  municipal  charters,  and  grants 
to  the  legal  voters  of  each  city  and  town  the  power  to  enact  and  amend 
their  charter,  but  does  not  grant  the  right  of  repeal. 

Acme  Dairy  Co.  v.  Aatoria,  520. 

Extent  of  Initiative  Power  Conferred  on  Municipal  Corporations. 

10.  The  authorUy  to  provide  the  manner  of  exercising  the  initiative 
power  as  to  municipal  legislation,  reserved  to  the  legal  voters  of  munici- 
palities by  the  amendment  of  1906,  Section  la.  to  Const.  Or.  Art.  I^^ 
extends  to  the  manner  of  amending  the  charters  of  cities  as  well  as  their 
ordinances.  Acme  Dairy  Co.  v.  Aatoria,  520. 
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CONSTITUTION  OF  OREGON 
Article 


Article    IV, 


•  11.  pp. 

2, 

8. 

11.  259.   265 

1  12,  pp. 

2. 

10. 

1    1.  pp. 

42, 

46. 

•  la.  pp. 

520, 

523. 

524. 

1  20,  pp. 

54, 

57. 

58. 

1  28,  pp. 

43, 

45. 

Article  V,  |14.  pp.  232,  234. 
Article  VII,  •ll.     p.  294. 

I  12.  pp.  294,  296. 
Article    XI.  I    2,  pp.  353.  356.  357.   520.  524. 

i    5,  pp.     55,     59. 

CONTEMPORANEOUS  AGREEMENTS.     See  Contracts,  10. 

CONTEMPT. 

Affidavit  Construed  as  a  Complaint. 

1.  The  practice  In  Oregron  in  construing  chargres  of  contempt  \a  more 
str!ct  than  formerly,  and  such  a  charge  must  now  be  made  on  the  posi- 
tive statement  of  the  affiant,  such  affidavit  being:  considered  a  com- 
plaint, to  be  governed  by  the  rules  of  pleading,  one  of  which  Is  that  the 
evidence  must  be  limited  to  the  allegations.         State  ex  rel.  v.  Sieber,  1. 

Pleading — Allegations  and  Proofs. 

2.  Where  an  affidavit  filed  in  contempt  proceedings  charges  defendant 
with  violating  an  Injunction  commanding  him  not  to  interfere  with  the 
flow  of  water  in  a  certain  stream,  the  violation  consisting  of  the  erection 
of  dams,  it  is  error  to  admit  evidence  to  show  that  defendant  violated 
the  injunction  by  cutting  a  ditch  and  turning  water  on  his  premises,  for 
the  defendant  may  thus  be  convicted  of  an  act  of  contempt  of  which  he 
has  not  been  notified.  State  ex  rel.  v.  Sieher,  1. 

Amending  Affidavit — Discretion. 

3.  Where  the  affidavit  Initiating  a  contempt  proceeding  is  not  suf- 
ficiently specific  as  to  the  charge,  it  may,  with  the  court's  consent,  be 
amended,  but  must  then  be  reverifled.  State  ex  rel.  v.  Sieber,  1. 

Propriety  of  Arrest — Discretion. 

4.  Under  Section  665,  B.  &  C.  Comp.,  providing  that,  on  the  filing  of 
an  affidavit  stating  the  facts  constituting  a  contempt,  the  court  may  either 
make  an  order  on  the  person  charged  to  show  cause  why  he  should  not 
be  arrested  to  answer,  or  issue  a  warrant  of  arrest  to  bring  such  person 
before  the  court  in  the  first  instance,  the  selection  of  the  procedure 
is  discretionary  with  the  court.  State  ex  reh  v.  Sieber,  1. 

Waiving  Irregularity  in  Warrant  op  Arrest. 

5.  Although  Section  668,  B.  A  C.  Comp.,  provides,  In  relation  to  the 
punishment  of  contempts,  that  the  warrant  of  arrest  shall  direct  whether 
the  person  charged  may  be  let  to  ball.  and.  If  so.  the  amount  necessary 
therefor,  or  specify  that  he  be  detained  without  ball,  the  omission  of  such 
provisions  is  an  irregularity  only,  and  does  not  affect  the  validity  of  the 
warrant.  The  defect  should  be  particularly  Indicated  to  the  trial  court 
or  it  is  waived  and  cannot  be  urged  on  appeal.       State  ex  rel.  v,  Sieber,  1. 

Duty  to  Furnish  Copy  of  Charge — Constitution. 

6.  Although  Const.  Or.  Art.  I.  111.  provides  that  In  all  criminal  prose- 
cutions the  accused  shall  have  the  right  to  demand  the  nature  and  cause 
of  the  accusation  against  him.  the  right  must  be  affirmatively  demanded 
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and  refused  to  be  available  as  a  grround  for  appeal,  the  mere  failure  to 
deliver  to  defendant  a  copy  of  the  charge  is  not  sufllclent. 

State  ex  rel.  v.  Sieber,  1. 

Violating  Injunction — Sufficiency  of  Affidavit. 

7.  Althousrh  Section  663,  B.  A  C.  Comp..  in  relation  to  the  punishment 
of  contempts,  provides  that  every  court  has  power  to  punish  contempt  by 
fine  or  imprisonment,  or  both,  but  that  it  must  appear  that  the  rlgrht  or 
remedy  of  a  party  to  an  action  was  defeated  or  prejudiced  by  the  con- 
tempt before  it  can  be  punished  otherwise  than  by  a  fine.  In  a  proceeding 
for  contempt,  consistin^r  of  the  violation  of  an  injunction,  an  affidavit 
settiner  out  the  facts  done  in  violation  of  the  writ,  and  alleirlns  that 
defendant  had  knowledge  of  the  terms  and  conditions  of  the  restraining 
order,  is  sufficient  without  alleging  a  demand  on  defendant  to  obey  the 
injunction  and  cease  violating  its  terms.  State  ex  rel.  v.  Sieber,  1. 

SAMk — Allboino  Several  Offenses. 
8.  In  a  proceeding  for  a  contempt  consisting  of  the  violation  of  an 
injunction  restraining  defendant  from  interfering  with  a  certsiin  stream, 
an  affidavit  charging  that  defendant  had  erected  two  dams  In  the 
stream  above  affiant's  headgate  does  not  necessarily  charge  the  com- 
mission of  more  than  one  offense.  State  ex  rel.  v.  Sieber,  1. 

Witnesses — pRrviLBOE  of  Exemption  From  Testiptino — Constitution. 

9.  Section  670,  B.  A  C.  Comp..  providing  that  in  a  contempt  proceeding 
the  court  shall  examine  the  defendant,  is  not  unconstitutional  as  compell- 
ing a  defendant  to  testify  against  himself  In  a  criminal  prosecution,  aa 
forbidden  by  Const.  Or.  Art.  I.  1 12,  since  no  form  of  contempt  proceeding 
is  a  "criminal  prosecution"  within  the  meaning  of  that  provision  of  the 
constitution.  State  ex  reU  v.  Sieber,  1. 

Degree  of  Proof  Required. 

10.  In  a  proceeding  for  a  contempt  of  court  consisting  of  a  violation 
of  an  order  or  process,  the  proof  must  be  very  clear. 

State  ex  rel.  v.  Small,  595. 
CONTINUANCE. 

Discretion. 

The  discretion  of  a  trial  court  In  disposing  of  a  motion  for  a  con- 
tinuance will  not  usually  be  reviewed,  particularly  where  the  manifest 
purpose  of  the  motion  Is  to  delay  the  case  until  the  happening  of  other 
anticipated  events  that  would  disqualify  an  important  witness. 

State  v.  Luper,  605. 
CONTRACTS. 

Effect  of  Refusal  by  One  Party. 

1.  A  declaration  by  one  party  to  a  contract,  made  prior  to  the  time 
fixed  for  performance,  that  he  will  not  comply  with  the  contract,  may 
excuse  an  offer  to  perform  by  the  other  party  before  bringing  action  for  a 
breach,  but  it  will  not  excuse  him  from  being  able  to  perform  his  part, 

Longfellow  v.  Huffman,  486. 
General  Results  of  Repudiation. 

2.  The  effect  of  a  repudiation  of  a  contract  by  a  party  thereto  and 
the  remedies  available  to  the  other  party  are  discussed. 

Long  fellow  v.  Huffman,  486. 
Benefit  of  Third  Persons — Assuming  Debts. 

3.  Where  a  third  party  receives  property  in  consideration  of  which 
he  agrees  to  pay  certain  debts  of  his  grantor,  the  owners  of  such  debts 
at  once  obtain  an  additional  right,  that  of  suing  the  grantee;  but  such  an 
agreement  does  not   release  the  grantor.  Milea  v.   Bowers,    429. 
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RsFORMiNO  Contract  for  Drunkennbbb  of  One  of  thb  Parties. 

4.  To  avoid  a  contract  on  the  ground  of  intoxication  the  party  seeking 
relief  must  have  been  altogether  incapable  of  understanding  his  action — 
which  was  not  the  case  here.  Faffan  v.  Wiley,  480. 

Public  Lands — Selection  of  Indemnitt  School  Lands — Contract. 

6.  When  the  selection  by  a  state  of  indemnity  school  lands  has  been 
approved  and  certified,  the  title  thereto  vests  in  the  state  if  the  general 
government  is  the  owner  of  the  premises,  and  the  approval  exhausts  the 
bases  offered  in  exchange,  and  hence  the  furnishing  of  a  list  of  such  lands 
is  no  defense  in  an  action  to  recover  money  paid  defendant  to  furnish  a 
list  of  school  lands,  which,  because  of  their  mineral  character,  would 
entitle  the  state  to  select  others  In  lieu  thereof.  Morae  v.  Odelh  118. 

COMPBTBNCT  of  BV4PENCE  AS  TO  PkOCBEDINGB  ON  BEHALF  OF  THB  STATB 

IN  THE  General  Land  Offigb. 

6.  An  agent  of  the  state  whose  duty  it  is  to  attend  to  matters  relating 
to  selectfbh  of  lands  in  lieu  of  mineral  school  lands  is  competent  to  prove 
that  no  further  evidence  was  offered  in,  and  no  appeal  taken  from,  de- 
cisions of  the  General  Land  Office,  relating  to  such  selections,  and  his 
evidence  Is  admissable  in  an  action  to  recover  money  paid  to  one  who 
agreed  to  furnish  a  valid  list  of  such  lands,  but  whose  list  was  rejected 
by  the  General  Land  Office.  Morae  v.  Odell,  118. 

Evidence. 

7.  In  an  action  to  recover  money  paid  on  a  contract  with  defendant 
to  furnish  a  list  of  school  lands,  which,  because  of  their  mineral  char- 
acter, would  entitle  the  state  to  other  lands  in  lieu  thereof,  plaintifT  hav- 
ing alleged  a  failure  to  furnish  a  valid  list  of  lands  and  defendant  having 
alleged  that,  if  the  list  furnished  proved  Invalid,  he  was  to  substitute 
other  lands,  which  allegation  plaintiff  denied,  the  burden  of  proving  this 
feature  of  the  contract  is  on  defendant,  and  It  is  his  duty  to  offer  to 
perform,  and  not  that  of  plaintiff  to  demand.  It.  Morae  v.  Odell,  118. 

Hops — Exbcutort  Contract. 

8.  A  contract  by  a  hop  grower  to  sell  a  stated  number  of  pounds  of 
hops  each  year  for  a  given  number  of  years,  to  be  grown  on  certain  de- 
scribed real  property,  is  an  executory  agreement  for  the  sale  of  personal 
property,  and  no  title  passes  to  the  purchaser  until  delivery  and  accept- 
ance. Bower  v.  Botoaer,  182. 

Need  of  Returning  Consideration. 

9.  The  object  of  returning  the  consideration  received  before  setting 
aside  a  transfer  for  fraud  is  to  place  the  parties  as  they  were  before  the 
occurrence,  and  where  the  grantee  has  received  during  his  possession  an 
amount  equal  to  what  he  paid,  there  Is  no  occasion  to  return  the  consid- 
eration as  a  condition  precedent  to  maintaining  suit 

Qroeabeck  v.  Oroeabeek,  113. 
E^7IDENCB — Contemporaneousness  Not  Determined  bt  Dates. 

10.  Papers  relating  to  a  stated  transaction  are  all  to  be  considered 
together,  and  the  dates  are  not  controlling.  McLeod  v.  Deapain,  536. 

CONTRIBUTORY  NEGLIGENCE.     Mast.  A  Sbrv.    1;   Neolioence,   1.   2. 

CORNERS  in  Surveys. 

Manner  of  Locating  if  Lost  or  Destroyed.     See  Boundaries,  2. 

4©  Ob.  — 42 
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CORPORATIONS. 

Right  to  Question  Lboalitt  op  Corporation. 

1.  The  legality  of  the  organisation  and  existence  of  a  de  facto  corpora- 
tion that  has  exercised  corporate  powers  can  be  questioned  only  by  the 
state,  and  cannot  be  questioned  collaterally  in  a  suit  between  private 
parties.  Maratera  v.   Umpqua  Oil  Co.  374. 

Limit  op  Right  op  Creditor  to  Qubtion  Proceedings  bt  Directors 
FOR  Their  Own  Bbnepft. 

2.  The  rule  of  law  which  disqualifies  a  director  from  binding  a  cor- 
poration by  a  transaction  In  which  he  has  an  adverse  interest  is  for  the 
protection  of  the  corporation  and  its  stodcholders,  as  are  the  provisions  of 
law  and  the  by-laws  of  the  company  relative  to  meetings  of  directors. 
quorums,  etc.,  and  they  cannot  be  invoked  by  any  one  else,  since  such 
transactions  are  merely  voidable,  and  not  void.  An  attack  by  a  creditor 
on  proceedings  by  which  the  directors  have  profited  must  always  be  on 
the  ground  of  fraud,  and  that  only.  Maratera  v.  UmpqtM  Oil  Co.  S74. 

Sams — Case  Under  Consideration. 

8.  In  a  suit  to  foreclose  two  mortgages  against  a  corporation,  a 
creditor  who  acquired  a  Judgment  lien  on  the  mortgaged  property  subse- 
quent to  the  recording  of  the  mortgages  was  made  a  defendant.  Plain- 
tiff, as  one  of  the  directors  of  defendant  corporation,  had  acted  to  make 
a  quorum  In  authorising  the  execution  of  the  notes  and  mortgages  which 
were  duly  executed  by  the  president  and  secretary.  One  of  the  loans  had 
been  made  from  plaintiff,  and  the  other  from  a  bank  which  afterward 
assigned  Its  interest  to  plaintiff.  The  defendant  'corporation  made  no 
repudiation  of  the  transaction  and  did  not  answer,  but  the  Judgment 
creditor,  in  addition  to  a  general  denial,  alleged  that  the  defendant  cor- 
poration WHS  not  duly  organised,  that  the  alleged  president  and  secretary 
had  no  authority  to  bind  it  by  the  notes  and  mortgages,  and  that  their 
acts  were  not  authorised ;  but  there  was  no  averment  or  evidence  that  the 
obligations  were  not  made  in  good  faith  to  secure  money  actually  loaned 
to  the  corporation  and  used  by  it  in  the  prosecution  of  its  enterprise. 
Held,  that  the  validity  of  the  obligrations  could  not  be  questioned  by  the 
Judgment  creditor.  Maratera  v.   Umpqua  Oil  Co.  37,4. 

Validity  op  Mortgages  Made  by  Oppicers  and  Directors  por  Their 
Own  Bbnepit. 

4.  The  officers  and  directors  of  a  corporation  act  In  a  fiduciary  capac- 
ity and  cannot  represent  the  company  and  themselves  at  the  same  time. 

Same — 'Case  Under  Consideration. 

5.  The  stock,  with  the  exception  of  two  shares,  of  a  corporation,  the 
directors  of  which  were  S.  K,  and  J,  was  issued  to  K  for  a  conveyance  to 
it  of  K's  mines.  K  then  contracted  to  sell  the  stock  to  S  for  $45,000.  and 
deposited  it  in  escrow  with  a  bank.  After  S  had  defaulted  on  his  con- 
tract, the  directors  adopted  a  resolution  reciting  that  the  corporation  had 
purchased  of  K  the  mines  for  $45,000,  that  $35,500  thereof  remained 
unpaid,  and  directing  S,  the  president,  and  J,  the  secretary,  to  execute 
to  K  notes  for  such  sum,  secured  by  mortgage  on  the  mines,  which  they 
did.  Thereupon  K  released  his  claim  on  the  stock  deposited  In  escrow, 
and  authorized  the  bank  to  deliver  It.  Held,  that  the  resolution  reciting 
thp  Indebtedness  of  the  corporation  to  K  for  the  purchase  price  of  the 
minp.s.  having  required  the  vote  of  either  S  or  K,  both  of  whom  were 
directly  and  personally  interested  therein,  was  of  no  force,  so  that  the 
mortgage,  which  was  to  secure  the  debt  of  one  director  to  another,  was 
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void,  there  being  only  the  Indirect  benefit  to  the  corporation  that  with 
shares  thus  released  an  overissue  oV  stock,  for  which  the  corporation  was 
liable,  was  taken  up.         Hainea  Mercantile  Co.  v.  Highland  Mines  Co.  71. 

AuTHORiTT  OP  General  Manager — Ratification. 

6.  Where  the  greneral  manager  of  a  corporation,  who  is  actually  in 
control  of  its  business,  enters  Into  a  contract  on  behalf  of  such  corpora- 
tion that  is  not  evidently  beyond  the  scope  of  his  apparent  authority,  and, 
with  knowledge  of  the  facts,  the  consideration  is  retained  by  the  corpora- 
tion and  no  objection  made  to  the  contract,  the  legal  conclusion  is  that 
the  act  of  the  manager  has  been  approved,  or  that  he  had  full  authority 
to  make  the  contract  orlg'nally — and  in  either  case  the  corporaHon  Is 
bound.  West  v.   Washington  Railway  Co,  436. 

Foreign  Corporation — Process — Local  Segrbtart  as  Agent. 

7.  A  secretary  of  a  local  branch  of  a  beneficiary  society  incorporated 
In  another  state,  whose  duty  it  is  to  forward  to  the  principal  oflSce 
approved  applications  for  membership,  to  receive,  countersigrn  and  deliver 
certificates  issued  on  such  applications,  to  collect  and  forward  assess- 
ments, to  keep  a  list  of  the  local  members,  to  notify  the  principal  secre- 
tary of  suspensions,  withdrawals  and  deaths,  and  to  communicate  infor- 
mation from  the  supreme  officers  to  the  local  members.  Is  an  "agent"  of 
such  foreign  beneficiary  society  on  whom  summons  may  be  served  under 
Section  55,  B.  &  C.  Comp.,  relating  to  service  of  process  on  foreign  cor- 
porations. Riddle  v.  Order  of  Pendo,  229 

Liability  of  Transferee  of  Assets. 

8.  Where  a  corporation  transfers  all  its  assets,  with  a  view  to  going 
out  of  business,  and  nothing  is  left  with  which  to  pay  its  debts,  the 
transferee  Is  charged  with  notice  of  the  circumstances  of  the  transaction, 
and  takes  the  assets  subject  to  an  equitable  Hen  for  the  unpaid  debts  of 
the  transferring  company,  the  property  of  a  corporation  being  a  fund 
subject  to  be  first  applied  to  the  payment  of  debts. 

Williams  v.  Commercial  National  Bank,  492. 

Liability  of  Stockholders  for  Distributions. 

9.  Where  a  stockholder  receives  the  assets  of  a  corporation  upon  Its 
liquidation,  leaving  It  without  funds  to  pay  Its  creditors,  he  can  be  re- 
quired to  refund  the  full  amount  in  a  suit  by  a  creditor  to  follow  the 
assets  of  the  corporation.  Williams  v.  Commercial  National  Bank,  492. 

See,   also.  Creditor's  Suit,   1. 

CORROBORATION. 

Accomplices — Nature   of  Verifying   Evidence.     See   Crtm.    Law,   4. 

COSTS. 

Appeal — Briefs — Printing. 

1.  On  a  motion  to  retax  costs  as  to  the  printing  of  appellant's  abstract 
and  brief,  the  issue  to  be  determined  is  not  the  reasonableness  of  the 
charges,   but  what  was  actually  paid   by  appellant. 

Portland  Iron  Works  v.  Willett,  245. 
Apportionment  in  Equity. 

2.  Costs  in  equity  suits  may  be  apportioned  to  suit  the  particular 
requirements  of  each  case. 

Pickett's  Will,  127:   Grant  v.  Oregon  Navigation  Co.  324;  West  v.   Wash- 
ington Railway  Co.  436  ;   Gardner  v.   Wright,  609. 
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Samb — ^Unusual  Case. 

3.  Where,  on  appeal  by  defendants  in  a  suit  to  quiet  title,  a  decree  is 
rendered  that  plaintiffs  are  the  owners  of  a  portion  of  the  property  which 
was  the  subect  of  the  suit,  and  their  title  thereto  Is  quieted,  they  are 
entitled  to  their  costs  in  the  trial  court,  though  adjudged  to  be  without 
interest  in  the  remainder  of  the  property,  defendants  having  denied  plain- 
tiffs' right  to  any  of  the  property.       Orant  v.  Oregon  Navigation  Co.  324. 

COUNTIES. 

Liability  of  Relativbb  to  Support  Poor  Rblationb. 

Under  Section  2654,  B.  &  C.  Comp..  relating  to  the  support  of  poor 
persons  by  their  relatives,  a  county  must  show  by  Its  pleading.  In  an 
action  to  recover  the  cost  of  caring  for  a  poor  person,  that  the  defendant 
relative  had  been  ordered  by  the  county  court  to  support  the  poor  person 
and  had  refused.  Multnomah  County  v.   Paling,   603. 

COUNTY  COURT. 

What  Officials  Necessary  to  Constitute.     See  Courts,  1. 
Source  of  Jurisdiction  of  Over  Local  Option.     See  Courts,  2. 

COURTS. 

County  Court — Judob  and  Comvibbionbrb. 

1.  Under  Const.  Or.  Art.  VII,  111,  providing  for  a  county  Judge,  and 
Section  12,  authorizing  the  election  of  two  commissioners  to  assist  the 
Judge  in  county  matters,  the  Judge  alone  is  the  county  court  as  much  as 
though  one  of  or  both   the  commissioners  were   sitting  with   him. 

State  v.  MaoBlrath,  294. 
County  Court — Nature  of  Jurisdiction  in  Local  Option  Matters. 

2.  In  the  performance  of  the  duty  Imposed  upon  It  by  the  local  option 
law,  the  county  court  acts  in  a  special  capacity  under  Const.  Or.  Art. 
VII,  i  12,  eriving  it  jurisdiction  pertaining  to  "such  others  powers  and 
duties  *  *  as  may  be  prescribed  by  law,"  so  that  it  is  immaterial 
whether  the  duties  imposed  by  the  local  option  law  be  discharged  by  the 
county  court  when  presided  over  by  the  county  Judge  alone,  or  when  the 
county  commissioners  are  sitting  with  him,  since  in  either  case  the  action 
is  that  of  the  county  court.  State  v.  MacBlrath,  294. 

Power  to  Vacate  Voro  Judgment. 

3.  Courts  of  record  have  inherent  power  to  set  aside  void  Judgrments 
or  other  orders  whenever  such  matters  are  called  to  their  attention. 

Multnomah  County  v.  Portland  Cracker  Co.  345. 
CREDITORS'  SUIT. 

Corporations — Exhaustion  of  Legal  Remedies. 

1.  Where  creditors  have  reduced  their  claims  against  a  corporation  to 
Judgments  and  have  had  executions  returned  nulla  bona,  they  have  ex- 
hausted their  remedies  at  law.  and  may  proceed  In  equity  to  follow  the 
corporation's  assets  into  the  hands  of  a  transferee. 

Williama  v.   Commercial   National  Bank,   492. 

Corporations — Accrual  of  Right  of  Action. 

2.  In  a  proceeding  in  the  nature  of  a  creditors'  bill  to  reach  the  assets 
of  a  liquidated  corporation  placed  beyond  the  reach  of  legal  process  In 
fraud  of  creditors,  the  statute  of  limitations  does  not  begin  to  run  until 
the  return  of  execution  nulla  bona  upon  plaintlfTs  Judgments  against  the 
corporation.  Williams  v.  Commercial  National  Bank,  492. 


Index.  661 

Limitation  or  Action. 

3.  Where  a  corporation  made  a  transfer  to  defendant,  valid  as  between 
them  and  only  constructively  fraudulent  as  to  creditors  of  the  corpora- 
tion, because  it  deprived  it  of  means  to  pay  Its  debts,  the  remedy  of  the 
creditors  against  defendant  is  equitable  and  not  primary;  and  Judgment 
against  the  corporation  and  execution  thereon  returned  nulla  bona  are 
prerequisites  to  its  suit  against  defendant,  so  that  limitations  against  the 
suit  commence  to  run,  not  from  the  time  of  the  transfer,  or  even  from 
the  time  of  plaintilTs'  discovery  of  the  property,  but  only  from  the  return 
of  the  execution  nulla  bona. 

WilHama  v.    Commercial   National   Bank,   492. 
Effect  of  E^tidence. 

4.  The  evidence  adduced  Justifies  the  conclusion  that  Wells,  Fargo  & 
Co.  was  the  real  purchaser  of  the  stock  and  assets  of  the  Commercial 
National  Bank  in  1894  and  1898. 

WilHama  v.    Commercial   National   Bank,   492. 
CRIMINAL  LAW. 

Contempt  Proceedino  Not  a  Criminal  Prosecution. 

1.  A  contempt  proceeding  Is  not  a  "criminal  prosecution,"  within  the 
meaning  of  that  phrase  in  Const.  Or.  Art.  I.  I  12,  providing  that  defend- 
ants shall  not  be  obliged  to  testify  against  themselves  in  such  cases. 

State  e£  rel.  v.  Sieber,  1. 
Copt  of  Charge  Must  Be  Demanded. 

2.  The  right  to  know  the  nature  and  cause  of  a  criminal  accusation, 
conferred  by  Const.  Or.  Art.  I,  111,  must  be  exercised  by  a  demand  for 
a  copy  of  the  charge.  The  mere  neglect  to  give  defendant  a  copy  is  not 
a  deprivation  of  the  constitutional  guaranty.         State  ex  rel.  v.  Sieber,  1. 

Reference  to  Common  Law  for  Definition. 

3.  Although  there  are  no  common  law  offenses  in  Oregon,  the  common 
law  Is  still  the  source  from  which  we  draw  the  definitions  of  many 
offenses  denounced  by  the  code,  and  reference  may  properly  be  made 
thereto  for  that  purpose.  State  v.  Ayera,  61. 

Corroborating  Testimony  of  Accomplice. 

4.  This  case  affords  an  example  of  the  rule  established  in  Oregon  by 
Section  1406,  B.  &  C.  Comp.,  that  a  conviction  cannot  be  had  on  the 
uncorroborated  testimony  of  an  accomplice.  State  v.  KelUliert  77. 

Evidence — Standards  for  Comparing  Handwriting. 

5.  Under  Section  777,  B.  ft  C.  Comp.,  providing  that  evidence  respect- 
ing handwriting  may  be  griven  by  a  comparison  by  a  skilled  witness,  or 
the  Jury,  **with  writings  admitted  or  treated  as  genuine  by  the  party 
against  whom  the  evidence  is  offered,"  only  writings  admitted  and  treated 
as  having  been  written  by  defendant  personally  can  be  used  as  a  basis  of 
comparison  against  one  accused  of  crime.  State  v.  Branton,  86. 

Cumulative  Evidence  of  HANDWRrriNo — Harmless  Error. 

6.  In  a  prosecution  for  assault  with  intent  to  kill,  a  poorly  spelled 
letter,  purporting  to  have  been  written  by  defendant  and  relating  to  his 
prospective  marriage,  was  admitted  in  evidence  after  testimony  by  the 
recipient  that  she  discussed  its  contents  with  defendant  after  she  had 
received  it.  No  expert  based  his  opinion  as  to  the  genuineness  of  another 
incriminating  letter  purporting  to  have  been  signed  by  defendant,  on  a 
comparison  with  the  first  letter,  and  the  attention  of  the  Jury,  who  had 
before  fhem  numerous  genuine  samples  of  defendant's  handwriting,  was 
not   particularly   called    to   such   letter.     Held,   that,    even    if   defendant's 
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acknowledgment  of  the  contents  of  the  letter  was  not  a  sufllclent  admission 
of  the  genuineness  of  the  penmanship  to  permit  its  use  as  a  standard  of 
comparison  by  an  expert,  yet  its  admission  before  the  Jury  coXild  have 
caused  no  appreciable  injury   to  defendant.  State  v.   Branton,   S6. 

Evidence  of  Other  Like  Offenses. 

7.  Where  evidence  of  an  accomplice  as  to  the  commission  by  hira  of 
other  similar  acts  about  the  same  time  Is  admitted  for  the  purpose  of 
showing  guilty  knowledge  and  Intent  in  the  defendant,  there  must  be  other 
testimony  connecting  defendant  with  such  acts  or  the  evidence  should  be 
withdrawn  by  the  court.  State  v.  Kelliher,  77. 

Husband  and  Wife — Witnesses. 

8.  Section  724.  B.  A  C.  Comp.,  providing  that  neither  husband  nor  wife 
shall  at  any  time  be  examined  as  to  any  communication  made  by  one  to 
the  other  does  not  apply  to  criminal  proceedings,  the  criminal  code  being 
complete  on  the  subjec't  of  the  competency  of  a  husband  or  wife  to  testify 
in  a  criminal  prosecution  against   the  other.  State  v.  Lupcr.  605. 

Assault  Being  Armed — Presumption  of  Intent. 

9.  Where  a  person  uses  a  deadly  weapon  with  violence  upon  the  person 
of  another,  and  the  act  has  a  direct  tendency  to  do  some  great  bodily 
injury  to  the  one  assailed,  the  intent  to  injure  him  may  be  inferred  from 
the  act,  under  B,  &  C.  Comp..  §788,  subd.  3.  declaring  that  the  law  pre- 
sumes that  a  person  Intends  the  ordinary  con.sequences  of  his  voluntary'' 
act.  State  v.  Bock,  25. 

Presumption  as  to  Qualification  of  Juror. 

10.  Where  a  juror  has  been  accepted  without  question  the  presump- 
tion is  that  he  was  entirely  qualified ;  if  it  is  desired  to  review  the  ruling 
of  the  trial  court  in  overruling  an  objection  to  a  juror,  it  must  appear 
that  an  unqualified  juror  was  forced  on  appellant.     State  v.  Megorden,  259. 

Leading  Questions  Ajie  Discretionary. 

11.  It  Is  discretionary  with  the  trial  judge  to  permit  or  refuse  leading 
questions,  and  where  he  permits  such  questions  to  be  asked  of  children 
14  and  18  years  of  age  who  are  called  as  witnesses  against  their  father 
on  a  trial  for  killing  their  mother,  he  has  acted  wisely. 

State  V.   Megorden,  259. 
Instruction  as  to  Reasonable  Doubt. 

12.  The  question  of  reasonable  doubt  in  a  murder  trial  as  to  murder 
in  the  first  degree  is  fully  covered  in  an  instruction  that,  if  it  should 
appear  "beyond  a  reasonable  doubt  that  the  defendant  had  committed  a 
crime  which  is  included  in  the  crime  charged  in  the  Indictment,  and  there 
should  still  remain  in  your  minds  a  reasonable  doubt  as  to  which  degree 
he  is  guilty  of,  then,  In  that  case,  the  defendant  Is  entitled  to  the  rea- 
sonable doubt  as  to  the  higher  crime  or  to  the  highest  degree,  and  you 
can  only  return  a  verdict  of  guilty  of  the  degree  of  the  crime  so  Included 
in  the  indictment  as  to  which  there  is  no  reasonable  doubt." 

State  V.  Megorden,  259. 
Instruction  Assuming  Facts — Province  of  Jury. 

13.  Where,  on  a  trial  for  assault  with  a  dangerous  weapon,  the  evi- 
dence of  the  state  showed  that  defendant  committed  the  offense  and  he 
relied  on  an  alibi,  an  instruction  that  It  was  not  necessary  to  prove  a 
specific  intent,  that  the  law  presumed  the  intent  "from  the  fact  that 
defendant  was  armed  with  a  dangerous  weapon,  and  that  he  made  an 
assault  while  so  armed,"  Is  erroneous  as  assuming  that  defendant  was 
armed  with  a  weapon,  which  was  a  controverted  fact.     State  v.  Bock^  25, 
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Instruction  as  to  Moral  Certainty. 

14.  Refusal  to  give  an  instruction  in  a  murder  trial  that  the  presump- 
tion of  Innocence  "must  be  overcome  by  competent  evidence  which  con- 
vinces you  of  his  gruilt  to  a  moral  certainty"  is  not  error  where  an  in- 
struction Is  given  that  "moral  certainty,  only,  is  required,  or  that  degrree 
of  proof  which   produces  conviction   in  an   unprejudiced  mind." 

State  V.  Megordefif  259. 
Instruction  Not  Based  on  Facts. 

15.  An  instruction  which  be^ns  with  a  sentence  inapplicable  to  the 
I'acts  in  a  trial  is  properly  refused.  State  v.  Megorden,  259. 

Cautionary  Instructions  Usually  Discretionary. 

16.  Cautionary  instructions  in  trials,  where  there  is  nothing  in  the 
circumstances  of  the  case  making  them  necessary,  are  within  the  discre- 
tion of  the  court.  State  v.  Megorden,  259. 

Instruction  as  to  Presumption  of  Innocence. 

17.  Refusal  to  grive  an  Instruction  in  a  criminal  trial  that  the  pre- 
sumption of  innocence  "follows  him  in  the  trial  of  this  case  until  the 
contrary  is  shown  beyond  a  reasonable  doubt"  is  not  error  where  an  In- 
struction was  given  that  defendant  "is  presumed  to  be  innocent  until  the 
contrary  is  proven,"  the  two  being  substantially  the  same. 

State  V.  Megorden,  259. 
Instruction  as  to  Lesser  Grades. 

18.  A  trial  Judge  may  with  propriety  refuse  to  instruct  a  Jury  as  to 
the  lesser  grades  of  an  offense  charged  unless  there  is  evidence  tending 
to  show  that  the  lesser  offense  was  committed.       State  v.  Megorden,  259. 

Formal  Requisites  of  Criminal  Judgment. 

19.  An  order  In  a  criminal  case  concluding,  "It  is  therefore  ordered 
that  •  •  be  confined  In  the  penitentiary,"  etc.,  is  a  sufficient  Judgrment. 
In  this  connection  the  word  "considered"  Is  frequently  used,  but  it  Is  not 
necessary.  State  v.   Branton,   86. 

Payment  of  Fine  Pending  Appeal. 

20.  The  rule  that  the  voluntary  payment  of  a  Judgment  pending  an 
appeal  operates  as  a  satisfaction  of  the  Judgment  applies  to  both  civil  and 
criminal  cases,  and  no  appeal  can  be  taken  from  a  Judgment  imposing  a 
fine  after  the  amount  has  been  deposited  with  the  clerk,  even  if  such 
deposit  was  made  under  protest  and  solely  to  prevent  being  put  in  Jail 
after  the  trial  Judge  had  refused  to  grrant  a  stay  of  execution  or  fix  the 
amount  of  bail,  there  being  no  statute  in  Oregon  providing  for  the  de- 
posit of  the  amount  of  a  fine  pending  an  appeal. 

Washington  v.  Cleland,  12. 
See  Homicide,  Justices  op  the  Peace,  Trespass. 

CROSS  EXAMINATION. 

Limitation  to  Matters  of  Direct  EJxamlnation.     See  Witnesses,  6. 

CRUELTY.     Examples  of.     See  Divorce,  1,  2. 

CURATIVE  ACTS.     See  Statutes,  9. 

CURING  DEFECTS  IN  PLEADING. 

.Example  of  Imperfect  Complaint  Aided  by  Verdict.     See  Pleading,  15. 
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DAMAGES. 

Personal  Injuribs — Bvidencb  as  to  Existbncb  and  Number  of  Plain- 
tiff's Family  Not  Hahmless. 

1.  In  a  personal  Injury  case  evidence  that  plaintiff  had  a  family,  con- 
slstlnsr  of  a  wife  and  children.  Is  Irrelevant  and  Improper,  and  the  error  is 
not  rendered  harmless  by  the  statement  of  the  court,  on  overruling  an 
objection  to  the  evidence,  that  plaintiff  could  not  recover  anythln^r  by 
reason  of  his  having  a  family,  but  that  the  evidence  was  competent,  as 
showiniBr  the  conditions  which  might  affect  his  mental  feellnffs,  nothinfir 
further  in  the  way  of  instructions  or  otherwise  having  been  done  in  regard 
to  the  evidence.  Warner  v.  DeArmond,  199. 

Specific  Decree — Damages. 

2.  In  a  suit  for  specific  performance,  the  court,  -  having  acquired  Juris- 
diction, may  assess  such  damages  as  appear  to  have  been  sustained  prior 
to  the  filing  of  the  complaint  as  incidental  to  the  remedy  of  specific 
performance.  West  v.  Washington  Railway  Co.  436. 

Alienation  of  Affections.     See  Husband  &  Wife,  1,  2. 
Incidental  to  Equitable  Relief.     See  Specific  Performance,  6. 

DEADLY  WEAPON. 

Presumption    of   Intent    From    Use    in    Manner    Calculated    to    Inflict 
Personal  Injury.     See  Criminal  Law,  9. 

DECEDENTS'  ESTATES.     Same  as  Executors  A  Administrators. 

DECLARATIONS  by  Third  Persons.     See  EvroBNCB,  5. 

DEDICATION. 

Streets — Platting  and  Selling  as  a  Dedication. 

1.  Where  the  proprietor  of  lands  lays  out  a  town  thereon  in  the 
manner  provided  by  statute,  platting  the  same  into  blocks  and  streets, 
and  the  plat  is  duly  executed,  acknowledged  and  recorded  and  he  sells 
lots  therein  with  reference  thereto,  he  thereby  dedicates  the  streets  to 
the  public  Irrevocably.  Christian  v.  Euffene,  170, 

Selling  and  Buying  Lots  as  Acceptance  of  a  Street. 

2.  The  selling  of  lots  in  a  tract  of  platted  land  by  the  original  lot 
proprietor,  and  the  corresponding  purchase  by  numbers  of  the  public  at 
large,  amount  to  an  acceptance  of  the  streets  shown  on  the  plat  without 
formal  action  by  the  authorities.  Christian  v.  Eugene,  170. 

Claim  of  Mistake— Enjoining  Use  of  Streets. 

3.  Where  land  has  been  platted  and  lots  sold  with  reference  thereto, 
the  dedicator  cannot  enjoin  the  public  authorities  from  using  the  streets 
shown  on  such  plat,  because  there  was  a  mistake  in  the  plat,  for  such  an 
error  can  be  rectified  only  by  a  suit  for  that  purpose,  to  which  %ll  the 
persons  Interested  must  be  made  parties — ^no  collateral  attack  on  the  plat 
will  be  permitted.  Christian  v.  Eugene,  170. 

DEEDS. 

Delivery — Intention. 

1.  The  delivery  of  a  deed  is  a  question  of  Intention,  and  may  be  effected 
by  any  act  or  word  manifesting  an  unequivocal  intention  to  surrender  the 
Instrument  so  completely  as  to  deprive  the  grantor  of  all  authority  over 
It  or  of  the  right  of  recalling  it.  Sappingfield  v.  King,  102. 
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BFFBCT  op  TE8TAMBNTART  RBCITAL8. 

2.  An  instrument  In  the  form  of  a  deed  reciting  that  It  Is  made  upon 
the  condition  that  it  shall  take  effect  from  and  after  the  death  of  the 
maker  Is  not  a  deed,  since  it  does  not  presently  transfer  absolutely  the 
property  described,  and  title  is  not  thereby  conveyed,  if  the  maker  recalls 
it.  even  after  it  has  been  delivered  and  recorded. 

Sappingfield  v.  King,  102. 
Effect  of  Dbed  Not  Dblivbiueo  But  Seized. 

3.  Where  a  deed  has  not  been  delivered,  a  purchaser  from  the  grrantee 
therein  cannot  obtain  any  title,  thou«rh  entirely  Innocent,  since  no  title 
wKatever  passes  without  delivery.  In  case  of  a  deed  obtained  through 
fraud,  yet  intended  to  be  delivered,  there  would  still  be  a  delivery,  and 
thereby  the  title;  but  without  a  delivery  no  title  is  transferred. 

Bums  V.  Kennedy,  588. 
Assignment  of  Certificate  of  Sale  of  Public  Land.     See  Porobrt. 
Deed  Intended  to  be  a  Mortgage.     See  Mortgages,  2. 
Evidence  of  Deed  Being  a  Mortgage.     See  MortoaobSj  1. 

DBPECrrVB  RECORD. 

Motion  for  Rule  to  Supply — Showing  Required.     See  Appeal^  5,  6. 

DEFECT  OF  PARTIES.     See  Abatement  &  Revival,  1. 

DEFINITIONS.     Same  as  WoRX>s  ft  Phrases. 

Common  Law  for  Information  as  to  Meaning.     See  Criminal  Law,  3. 

DEGREE  OF  PROOF. 

Enforcement  of  Oral  Contract.     See  Specific  Performance^  7. 
Enforcement  of  Contract  to  Invent.     See  Specific  Performance,  2. 
Contempt  Proceeding — Required  Certainty.     See  Contempt,  10. 

DEHORS  EVIDENCE. 

When  Such  Evidence  Cannot  be  Considered.     See  Appeal,  26. 

DELIVERY. 

What  Constitutes  a  Delivery  of  a  Document.     See  Deeds,  1. 

DENIALS. 

Effect  of  CJeneral  Denial  Considered.     See  Pleading,  6. 

Proofs  Allowed  Under  General  Denial.     See  Trial,  2 :  Pleading,  6. 

Effect  of  Certain  Form  of  Denial.     See  Pleading,  9. 

DEPOT  GROUNDS. 

Limits  and  Extent  of  Are  Questions  for  Jury.     See  Railroads,  8. 

DIFFERENT  DEGREES  OF  CRIME. 

Harmless  to  Charge  Two  Degrees  of  an  Offense.     See  Indict,  ft  Inf.  3. 

DIMINUTION  OF  RECORD. 

Suggesting  Defects — ^What  Showing  Is  Required.     See  Appeal,  5,  6. 

DIRECTING  JUDGMENT. 

Remanding  With  Instructions  as  to  Judgment.     See  Appeal,  13. 

DIRECTING  VERDICT. 

Proper  to  Refuse  Under  Conflicting  Evidence.     See  Trial,  7. 

DIRECTORS  OF  CORPORATIONS. 

Validity  of  Corporate  Mortgages  Made  to  Prefer  Interests  of  Direct- 
ors— Self  Interest.     See  Corporations,  2-5. 
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DISBARMENT. 

Perjury  as  Ground  for  Cancelling  License.     See  Attornbt  &  Client,  1. 
Forgrery  as  Reason  to  Cancel  a  License.     See  Attornkt  Sc  Clibnt,  2. 

DISBURSEMENTS.     Same  as  Costs. 

DISCLAIMER.     Conduct  Showing:.     See  Watbrs,  7. 

DISCRETION. 

Amendment  of  Pleadings.     See  Contempt^  3 ;  Appeal^  17. 

Ordering  Arrest  In  Contempt  Cases.     See  Contempt,  4. 

Allowing  Leading  Questions  to  Children.     See  Witnesses,  4. 

Reviewing  Order  Changing  Place  of  Trial.     See  Venue. 

Directing  Verdict  on  Conflicting  Evidence.     See  Trial,  7. 

Allowance  of  Motion  to  Delay  Trial — Gk>od  Faith.     See  Continuance. 

Opening  Judgment  During  Term  of  Entry.     See  Judgment,  6. 

Correcting  False  Record  at  Any  Time.     See  Judgment,  6. 

Order  of  Hearing  Witnesses  and  Proof.     See  Trial,  1. 

DISPUTED  PACTS. 

Propriety  of  Directing  Particular  Verdict.     See  Trial.  7. 

DIVORCE. 

Theft  and  Keeping  Stolen  Property  as  Cruelty. 

1.  The  commission  of  theft  and  the  keeping  of  the  stolen  property  at 
home  is  ordinarily  an  act  of  personal  Indignity  to  the  other  spouse. 

Oaligher  v.  Galigher,  155. 
.  Assault  by  Another  as  Cruelty. 

2.  The  scramble  of  the  wife  for  the  possession  of  her  child,  which 
brought  on  an  assault  against  the  husband  by  her  brother,  is  not  such 
an  act  of  cruelty  toward  the  husband  as  to  be  ground  for  a  divorce. 

Oaligher  v.  Oaligher,  155. 
Evidence  op  Adultery. 

3.  In  a  suit  for  divorce  by  the  wife,  evidence  held  Insuflficient  to  estab- 
lish  any  immoral  conduct  on  the  part  of  the  wife. 

Oaligher  v.  Oaligher,  155 
DOCKETS. 

County  Court — Statute  as  to  Keeping  Records.     See  Judgment,  3. 

DOCUMENTARY  EVIDENCE. 

Telegrams — ^Books  of  Account — Maps.     See   EvroENCE,  9,   10,   11. 

DRUNKENNESS. 

Degree  of  Necessary  to  Avoid  a  Contract.     See  Vend.  A  Pur.  2. 

DUPLICITY. 

Charging  Several  Degrees  of  an  Oflfense.     See  Indict.  &  Inf.  8. 

DYING   DECLARATIONS. 

Circumstances  Justifying  Admission  of  in  Evidence.     See  Homicide,  1. 

ELECTION  OF  REMEDIES. 

Right  to  Require  When  Pleadings  Are  Confused.     See  Pleading,  18. 

EMERGENCY  Clause  in  Statutes. 

Construction  of  Emergency  Clause  in  Const.  Or.  Art.  IV.  i  1.     Stat.  5,  6. 

EQUITY. 

Jurisdiction — Remedy  at  Law — Money  Judgment. 

1.  The  rule  that  equity  will  retain  control  of  a  case  and  do  full  Justice 
between  the  parties,  even  to  a  money  judgment,  after  it  has  acquired  juris- 
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diction  on  an  equitable  grround,  cannot  be  Invoked  in  a  case  where  all  tlie 
equitable  grounds  have  failed — there  the  only  questions  before  the  court 
are  legal  and  the  law  courts  afford  an  adequate  remedy. 

Mu'.tnomah  County  v.  Portland  Cracker  Co.  345. 

Same — Cash  Under  Consideration. 

2.  In  a  suit  to  cancel  alleged  fraudulent  entries  on  public  records  and 
to  recover  the  amount  of  a  tax  which  punx>rted  to  be  cancelled  by  such 
entries,  the  decree  granting  all  the  relief  asked  cannot  be  sustained  as 
to  the  Judgment  for  the  tax  where  it  appears  that  all  the  entries  are  either 
void  on  their  face  or  have  already  been  set  aside  by  the  court  having 
control  of  the  records,  for  the  statutes  afford  sufficient  means  of  collect- 
ing the  tax  without  the  Intervention  of  a  court  of  equity. 

Multnomah  County  v.  Portland  Cracker  Co.  346. 

Jurisdiction  to  Collect  Taxes. 

3.  The  method  prescribed  by  law  for  the  collection  of  taxes  Is  the 
one  that  must  be  exclusively  followed. 

Multnomah  County  v.  Portland  Cracker  Co.  345. 

Same — Case  Under  Consideration. 

4.  Where  a  statute  requires  the  tax  collector  to  return  to  the  office  of 
the  county  clerk  a  roll  showing  the  uncollected  taxes  and  directs  that  the 
clerk  make  therefrom  a  delinquent  roll  with  a  ^varrant  to  the  tax  collector 
to  collect  the  sums  thereon  stated  from  the  persons  against  whom  they 
are  assessed,  the  record  thus  provided  for  is  exclusive,  and  the  fact  that 
extraneous  memoranda  or  notations  to  the  effect  that  the  taxes  have  been 
remitted  are  allowed  to  be  made  on  the  record  by  strangers  affords  no 
reason  why  the  clerk  should  not  issue  the  delinquent  warrant  or  the 
sheriff  enforce  it  as  directed,  and  a  court  of  equity  should  not  undertake 
to  cancel  such  notations,  for  they  are  obviously  void  as  they  appear. 

Multnomah  County  v.  Portland  Cracker  Co.  345. 

See,  also.  Creditors*  Suits,  1 ;  Injunction,  1 ;  Taxation,  1. 

ESTATES  OF  DECEDENTS.     Same  as  Executors  &  Administrators. 

ESTOPPEL. 

Estoppel  to  Revoke  a  Parol  License  Granted  for  a  Consideration. 

1.  A  parol  license,  granted  for  a  consideration,  in  pursuance  of  which 
appreciable  expenditures  of  money  have  been  made,  cannot  be  revoked 
at  the  caprice  of  the  grantor.         Sumpter  Railway  Co.  v.   Gardner,  412. 

Same — Case  Under  Consideration. 

2.  Where  a  railroad  company  has  extended  a  spur  across  a  tract  of 
land  with  at  least  the  knowledge.  If  not  at  the  request,  of  the  owner, 
and  thereby  enabled  such  owner  to  market  much  valuable  timber  that 
would  otherwise  have  been  inaccessible,  it  will  be  permitted  to  maintain 
the  track  until  the  timber  is  also  removed  from  an  adjoining  tract  that 
all  parties  contemplated  should  be  similarly  logrged. 

Sumpter  Railway  Co.  v.  Gardner,  412. 
Need  of  Pleading  Estoppel, 

3.  In  order  to  render  an  estoppel  available  it  must  be  pleaded  if  there 
is  an  opportunity  to  do  so.  Christian  v.  Eugene,  170. 

Streets — Equitable  Estoppel  Against  Opening. 

4.  The  evidence  in  this  case  does  not  .show  such  equitable  considera- 
tions as  to  Justify  a  court  of  equity  In  depriving  the  citizens  of  the  city 
of  the  use  of  the  street  In  question.  Christian  v.  Eugene,  170. 
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Estoppel — Equitable  Nature. 

5.  The  doctrine  of  estoppel  Is  Intended  to  preclude  fraud,  and  Imposes 
silence  on  one,  when  in  conscience  and  honesty  he  should  not  be  allowed 
to  speak,  to  the  accomplishment  of  Justice.  Gardner  v.   Wright,  609. 

Estoppel  by  Deed — Denial  of  Title  by  Grantor. 

6.  Where  one  assumes  to  convey  property  by  deed,  he  will  not  be 
heard,  In  order  to  defeat  his  grantee's  title,  to  say  that  at  the  time  of 
the  conveyance  he  had  no  title,  and  that  none  passed  by  the  deed,  nor 
will  he  be  permitted  to  deny  to  the  deed  its  full  effect. 

Gardner  v.  Wright,  609. 
Estoppel  by  Deed — Persons  Who  May  Claim  Benefit — Parol  Trans- 
feree— ^Waters. 

7.  E.  conveyed  to  M.  and  G.  possessory  title  to  public  land,  including 
the  rlsrht  to  the  full  use  of  a  stream,  and  G.  orally  transferred  his  interest 
to  M.  Held,  that  no  diversion  of  water  having:  been  made  prior  to  G.'s 
parol  conveyance,  nor  until  after  the  diversion  by  B.  on  land  above,  de- 
fendant, as  E.'s  successor  In  interest,  was  not  estopped  to  claim  subsequent 
rijThts  acquired  by  E.  as  to  G.'s  Interest  in  the  water  rights  previously 
conveyed.  Gardner  v.  Wright,  609. 

EVIDENCE. 

Competency  of  Contradictory  Evidence. 

1.  It  is  competent  for  a  party  to  an  action  to  state  what  he  did  in 
reference  to  the  occurrence  in  question  and  when  he  did  it,  as  presenting 
his  version  of  the  case  in  opposition  to  the  version  of  the  other  side. 

Same — Case  Under  Consideration. 

2.  In  an  action  against  a  lumber  company  to  recover  for  injury  to  a 
bridge  by  a  passing  vessel  chartered  by  defendants,  plaintiff  charged 
defendants  with  participation  in  the  negligent  navigation  of  the  vessel. 
Held,  that  testimony  by  defendants'  manager  that  the  ofRcers  of  the  com- 
pany had  nothing  to  do  with  the  navigation  of  the  vessel,  and  that  his 
orders  to  the  master  to  take  his  vessel  to  a  dock  beyond  the  bridge  were 
not  given  on  the  day  the  attempt  was  made,  was  competent 

Multnomah  County  v.   Willamette  Towing  Co.  204. 

Evidence  Competent  to  Explain  Opponent's  Testimony. 

3.  In  an  action  against  the  charterer  of  a  vessel  to  recover  for  Injuries 
to  a  bridge,  where  defendant  denied  responsibility  for  the  navigation  of 
the  vessel,  evidence  to  show  how  one  of  defendant's  employees  happened 
to  be  on  board  at  the  time  is  competent. 

Multnomah  County  v.  Willamette  Towing  Co.  204. 

Admissibility  of  Question  Calling  for  an  Opinion. 

4.  In  replevin  by  one  in  possession  of  machinery  attached  as  belonging 
to  another,  the  question  asked  plalntiiT,  "could  any  reasonable  person 
doing  business  with"  the  attachment  defendant,  "in  supplying  parts  of 
machinery  for  the  machine,  know  that  you  controlled  It?"  was  properly 
excluded  as  calling  for  witness'  mere  opinion,  and  not  for  any  pertinent 
facts.  Taylor  v.  Brown,  423. 

Competency  of  Declarations  of  Third  Persons. 

5.  Statements  by  third  persons  not  In  the  presence  of  the  party  against 
whom  they  are  offered  are  not  competent  evidence.     Taylor  v.  Brown,  423. 
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Prbsumptions  of  Continuance  op  Ownbrship. 

6.  In  a  suit  to  foreclose  a  note  and  mort«ra«e,  where  the  mortffa^or 
testified  that  the  mortflra^re  to  plaintiff  had  never  been  paid  or  discharged, 
the  presumption  is  that  plaintiff  continued  to  be  the  owner  thereof. 

Maratera  v.  Umpqua  Oil  (7o.  874. 
Prxsumptions — ^Withholding  E^aDBNCB. 

7.  Where,  in  an  eqtiitable  proceeding,  the  good  faith  of  a  party  to  a 
transaction  under  consideration  is  questioned  by  the  complaint  and  evi- 
dence, and  such  party  holds  bacK  proof  exclusively  within  Its  control,  or 
falls  to  produce  it  on  demand,  the  law  puts  the  interpretation  upon  such 
conduct  most  unfavorable  to  such  party. 

WiUiama  v.  Commercial  National  Bank,  492. 

RB8   OKSTAX — BXPLANATORT   EVIDBNCE. 

8.  In  an  action  to  recover  for  injury  to  a  bridge  by  a  vessel  passing 
through  under  its  own  steam,  but  assisted  for  steering  purposes  by  a  tug- 
boat, the  defense  by  the  tugboat  company  being  that  the  injury  was  caused 
by  interference  with  the  navigation  of  the  vessel  by  her  captain  without 
consulting  the  pilot,  testimony  as  to  what. the  captain  of  the  vessel  said  at 
the  time  or  Immediately  after  grlving  the  order  is  competent  as  a  part  cf 
the  rea  gestae.  Multnomah  County  v.  Willamette  Towing  Co.  204. 

Documentary  EIvidbncb — Telborams. 

9.,  In  an  action  by  a  broker  against  a  customer  to  recover  an  amount 
due  on  a  sale  and  purchase  for  defendant  on  an  exchange,  telegrams 
sent  by  plaintiff  to  its  agents  at  the  place  of  the  exchange,  directing  such 
sales  and  purchases  are  competent  to  show  that  an  actual  and  bona  fide 
sale  and  purchase  was  contemplated,  the  telegrams  being  the  original 
memoranda  made  at  the  time.  Overheck  v.  Roberta,  37. 

Same—Books  op  Account. 

10.  In  an  action  on  notes  of  a  corporation,  entries  in  the  company's 
book  of  bills  payable  as  to  the  notes,  which  were  made  after  the  notes 
were  executed,  and  by  a  person  who  did  not  appear  as  a  witness,  were  not 
admissible  to  affect  their  validity  if  the  payee  had  no  knowledge  of  %he 
entries  and  had  not  assented  to  them,  although  alluded  to  in  testimony 
taken  at  a  former  trial  and  read  by  plaintiff. 

Bainea  v.  Coos  Bay  Navigation  Co.  192. 
Same — 'Maps. 

11.  A  map  made  from  miscellaneous  sources  of  Information,  without 
an  actual  survey  on  the  ground,  Is  not  competent  evidence  of  the  location 
of  objects  or  of  the  distances  shown  thereon. 

Seabrook  v.  Cooa  Bay  Ice  Co.  287. 
Competency  of  Opinion  Evidence — Case  Under  CoNsroERATiON. 

12.  In  an  action  to  recover  damages  from  a  towing  company  for  negli- 
gently towing  a  vessel  against  a  bridge  Instead  of  through  Its  draw  open- 
ing, a  witness  who  had  many  times  passed  through  that  bridge  on  vessels 
under  tow,  had  watched  their  navigation,  and  was  familiar  with  the 
circumstances  of  the  accident  In  question,  having  been  on  the  deck  of  the 
vessel  when  she  struck  the  bridge,  is  competent  to  express  an  opinion  as 
to  how  the  mishap  occurred  and  what  caused  It,  this  being  a  case  where 
a  witness  combines  a  statement  of  what  he  saw  with  a  statement  of  his 
deduction  therefrom,  which  is  sometimes  permissible. 

Multnomah  County  v.  Willamette  Towing  Co.  204. 
Opinion  WrrNBSs — Duty  to  Determine  Qualification — Discretion. 

13.  The  qualification  of  a  witness  to  express  an  opinion  is  a  question 
of  fact  for  the  trial  Judge,  whose  finding  will  not  be  disturbed,  except  for 
abuse  of  discretion.  Multnomah  County  v.  Willamette  Towing  Co.  204. 
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Same — Effect  and  Scope  of  Objection. 

14.  An  objection  to  a  question  asked  of  an  expert  that  it  Is  "incontpe- 
tent,  irrelevant  and  Immaterial,  upon  the  ground  that  a  proper  hy'pothesis 
or  foundation  had  not  been  laid  for  asking:  the  question."  g^oes  only  to  the 
competency  of  the  question.  State  v.  Megorden,  259. 

Same — Hypothetical  Question. 

15.  Where  an  expert  has  examined  a  wound  and  described  it  to  the 
Jury,  it  is  not  necessary  to  propound  in  a  hypothetical  form  a  question  a* 
to  Its  effect.  State  v,  Megorden,  259. 

Same — ^Theoretical  Knowledob — Competency. 

16.  A  regularly  grraduated,  licensed  and  practicingr  physician  is  com- 
petent to  testify  as  to  the  effect  of  a  blow  on  a  person's  head  as  described 
by  other  witnesses,  although  he  had  never  seen  or  treated  a  case  of  the 
kind.  State  v.  Megorden,  259. 

Weight  and  Sufficiency  of  Uncontroverted  Evidence. 

17.  Where  a  disinterested  witness,  who  Is  In  no  way  discredited  by 
other  evidence,  testifies  to  a  fact  within  his  knowledge,  which  is  not  in 
Itself  improbable,  or  In  conflict  with  other  evidence,  the  facts  so  given 
will  be  taken  ns  legally  established.  Miller*8  Will,  452. 

EXCEPTION. 

Need  of  Pleading  Against  Exceptions  and  Provisos.     Indict.  &  Inf.  5. 

EXCEPTIONS,  BILL  OF.     Same  as  Bill  of  Exceptions. 

EXECUTED  CONTRACTS.     See  Statute  of  Frauds,  2. 

EXECUTORS   AND   ADMINISTRATORS. 

Effect  of  Selection  of  Attorney  by  Decedent. 

1.  The  appointment  of  an  attorney  to  advise  an  executor  is  a  matter 
entirely  personal  to  such  officer,  and  he  Is  not  bound  by  any  provisions 
or  suggestions  in  the  will.  PicketVa  Will,  127. 

•  Limit  of  Jurisdiction  of  Probate  Court  in  Passing  on  Petition  or 
Executors  or  Administrators. 

2.  In  passing  on  petitions  of  executors  or  administrators  for  authority 
to  perform  specified  acts,  probate  courts  have  no  Jurisdiction  to  issuf' 
orders  covering  other  matters,  their  Jurisdiction  being  limited  to  granting 
or  denying  the  prayers  of  the  petitions.  Noon's  Estate,  286. 

Descent    of    Real    Property — Application    of    Statute    Affecting 
Vested  Rights — Right  of  Executors  to  Sell. 

3.  The  title  to  real  property  of  a  decedent  vests  in  the  heirs  at  once 
upon  death,  without  any  proceeding,  subject  only  to  be  sold  for  purposes 
then  provided  by  statute,  and  any  deprivation  or  Impairment  of  such 
vested  right  by  subsequent  legislation  la  void.  Noon's  Estate,  286. 

Same — Case  Under  Consideration. 

4.  A  testator  who  had  devised  real  property  to  his  wife  and  children 
died  while  B.  &  C.  Comp.  I  1172  was  in  force,  providing  that  personal 
property  of  a  decedent  not  specially  bequeathed  should  be  primarily  liabl*' 
for  the  payment  of  debts,  etc.  During  the  administration  of  his  estate 
an  act  (Laws  1905,  pp.  223,  224,  13)  was  passed  amending  the  section 
so  {IS  to  authorize  a  sale  of  the  real  estate  of  a  decedent  for  the  payment 
of  debts  before  disposing  of  the  personalty,  where  the  Interests  of  the 
parties  would  be  subserved  thereby.  Held,  that  the  rights  of  the  devisees 
could  not  be   Impaired  by  the  law   of   1905,   and.   If  the  testator  left  per- 
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sonalty  not  specially  bequeathed,  the  court  could  not  order  a  sale  of  the 
realty  until  the  proceeds  of  a  sale  of  the  personalty  were  exhausted. 

Noon*8  Estate,  286. 
EXECUTORY  CONTRACT. 

Example  of  Hop  Contract  Not  a  Sale.     See  Contracts,  8. 

EXHIBITS. 

Need  of  Attachlngr  to  Record  or  Identifying.     See  Bill  of  Kxcbptions. 

EXPECTED  ANSWER. 

Need  of  Showinsr  What  Witness  Would  Have  Stated  Had  he  Been 
Allowed  to  Answer.     See  Appeal,  11 ;  Trial,  3. 

EXPERT  WITNESS. 

Scope  of  Objection  to  Testimony  of.     See  Witnesses,  1. 
Hypothetical  Question — ^Personal  Knowledge.     See  Witnesses,  2. 
Competency  of  Medical   Witness   Without   Personal   Experience  in   the 
Particular  Field  Under  Consideration.     See  Witnesses.  3. 

EXTENDING  TIME  ON  NOTE. 

Effect  Before  Adoption  of  Negotiable  Instruments  Act  of  Granting 
Additional  Time  to  Debtor.     See  Principal  &  Surety,  3. 

Law  After  Adoption  of  Negotiable  Instruments  Act  of  Granting  Fur- 
ther Time  to  Debtor.     See  Bills  ft  Notes,  6. 

FENCES. 

Allegations  and  Proofs  as  to  Want  of  Fence.     See  Railroads.  9. 

FICTITIOUS  PERSON. 

Executing  Written  Instrument  in  Name  of.     See  Forgery. 

FINDINGS. 

Reviewing  Sufflc'ency  of  Evidence  to  Support.     See  Appeal.   15. 
Necessity  and  Scope  of  In  Law  Actions.     See  Appeal,  16. 

FIRES. 

Liability  for  Fires  From  Debris  on  Right  of  Way.     See  RA.ilroadb,  2. 
Engines  Throwing  Sparks — Resulting  Damage.     See  Railroads,  4.  5. 
Duty  of  Owner  to  Suppress  Fire  From  Engines.     See  Railroads.  6. 
Evidence  of  Fires  Not  Traced  to  Defendant.     See  Railroads,  7. 

FOREIGN  CORPORATIONS. 

Serving  Process  on  Local   Secretary— Effect  of.     See  Corporations,  7. 

FORGERY. 

Instrument  in  Name  of  Fictitious  Person  as  Forgery. 

An  instrument  executed  in  the  name  of  a  fictitious  person  purporting 
to  assign  all  the  right,  title  and  Interest  of  the  grantor  in  and  to  certain 
public  land  described  in  a  cert'flcate  of  sale  theretofore  issued  by  the 
State  Land  Board  to  such  fictitious  person  is  a  "deed"  within  the  meaning 
of  Section  1858.  B.  &  C.  Comp.,  which  provides  a  punishment  for  any 
person  who  shall  falsely  make,  forge  or  counterfeit  any  deed. 

State  v.  KelHher,  77. 

As  Reason  for  Disbarment.     See  Attorney  ft  Client,  2. 

FORMER  ADJUDICATION.     See  Judgment,  1,  2,  3. 
FRAUDS,  STATUTE  OF.     Same  as  Statute  or  Frauds. 
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OABilNG. 

Burden  of  Proof  ab  to  Nature  of  Transaction. 

1.  In  an  action  by  a  broker  asalnat  a  customer  to  recover  an  amount 
due  plaintiff  on  transactions  conducted  by  the  broker  for  defendsint  on 
stock  exchanges,  the  burden  of  proving  that  the  transactions  were  a  mere 
cover  for  differences  Is  on  defendant.  Overbeck  v.  RobertB,  37. 

Keeping  House  for  Selling  Pools — Criminal  Offense. 

2.  The  keeping  of  a  house  for  selling  pools  on  horse  racing  is  not  an 
offense  punishable  under  Chapter  60,  Deady's  Gen.  Laws,  relating  to  the 
playing  of  games  by  gambling  devices,  since  the  winner  Is  not  determined 
by  the  manipulation  of  any  device.  The  ticket  issued  by  the  seller  cannot 
be  considered  a  device  influencing  the  result.  State  v.  Ajfen,  61. 

Pool  Selling — Concurrent  and  Exclusive  Jurisdiction  of  Munici- 
pal Corporations  and  the  State. 

3.  Where  a  municipality  is  given  Jurisdiction  over  a  misdemeanor 
already  punishable  under  a  state  law,  the  jurisdiction  will  be  construed 
to  be  concurrent  unless  the  contrary  clearly  appears  to  have  been  intended. 

State  V.  Ayere^  61. 
Same — Case  Under  Consideration. 

4.  Section  1930,  B.  ft  C.  Comp.,  prohibiting  the  selling  of  pools  on 
horse  races,  as  gambling,  is  not  affected  by  Section  72  and  Section  73, 
subd.  49,  of  the  Charter  of  Portland  of  1903,  authorising  the  prevention  and 
punishment  of  gambling  houses,  there  being  no  words  of  exclusion  or 
restriction  as  to  the  state  offense.  Stette  v.  Ayers,  61. 

GENERAL.  DENIAL. 

Rules  of  Pleading  Reviewed.     See  Pleading,  5. 

Proofs  Generally — ^Negligence.     See  Pleading,  6 ;  Trial,  2. 

GENERAL  MANAGERS. 

Conduct  Showing  Approval  of  Acts  of.     See  Corporations,  6. 

GIFTS. 

Gift  Causa  Mortis — Effect  of  E^rIDBNCB. 

It  appears  that  defendant,  when  dangerously  111,  deeded  the  property 
to  plaintiff,  who  thereupon  executed  back  the  deed  in  question,  which  was 
delivered  to  a  third  person,  who  delivered  it  to  defendant  after  his  re- 
covery, In  view  of  which  It  must  be  held  that  the  deed  was  a  gift  oauea 
mortis  and  was  clearly  revoked  by  the  acceptance  of  the  deed  revesting 
the  title.  LeBrun  v.  LeBrun,  868. 

GOVERNMENT  LANDS.     Same  as  Public  Lands. 

GRAND  JUROR, 

Right  of  Court  to  Excuse  From  Service.     See  Indict,  ft  Inf.   1. 

GUARANTY. 

Validity  of  by  Agent  to  Principal.     See  Principal  ft  Agent,  8. 

HANDWRITING. 

,  Admitted  Writings  Must  be  Standards  for  Comparison.     Crim.  Law,  5. 

HARMLESS  ERROR,     See  Appeal  ft  Error,  18-21. 

HEARSAY  EVIDENCE.     See  Evidence,  6. 

HOMICIDE. 

ADMIBSIBILrrT   OF   DTINQ   DECLARATIONS. 

1.  Where  a  statement  as  to  the  circumstances  of  an  affray  was  made 
by  the  Injured  person  after  being  told  by  his  physician  that  he  could  not 
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recover  unless  by  a  rare  chance  after  a  surgrlcal  operation,  and  within  a 
few  minutes  the  person  died  from  the  wounds  received,  the  statement  is 
admissible  as  a  dying:  declaration  made  under  a  realisation  of  impending 
death,  although  he  agreed  to  submit  to  the  operation. 

State  V.  Thompson,  46. 
Evidence  of  Desperate  Character  of  Deceased. 

2.  On  a  trial  for  homicide  defended  on  the  ground  of  self  defense, 
proof  that  decedent  was  a  violent  and  dangerous  man,  is  competent, 
whether  the  same  was  known  to  accused  or  not,  to  aid  the  Jury  in  deter- 
mining who  was  the  aggressor  in  the  difficulty  resulting  in  the  homicide. 

'  and  the  probable  nature  of  the  assault  made  by  decedent  on  accused,  if 
an  assault  was  made :  and  such  evidence  should  not  be  limited  to  the  single 
question,  who  commenced  the  affray.  State  v.- Thompson,  46. 

Deliberation — Premeditation. 

3.  In  a  murder  trial,  there  being  some  evidence  that  defendant's  mind 
had  been  disturbed  shortly  prior  to  the  killing,  the  court  properly  left 
the  matter  of  time  for  deliberation  and  premeditation  to  the  Jury  under 
an  instruction  that  deliberation  and  premeditation  must  be  evidenced  by 
some  proof  that  the  design  was  formed  and  matured  in  cool  blood. 

State  V.   Megorden,   259. 
Evidence  of  Deliberation. 

4.  The  evidence  in  this  case  Is  ample  on  the  questions  of  delibera- 
tion and  premeditation  to  support  the  verdict  of  murder,  and  for  the 
court  to  have  Instructed  the  Jury  that  the  testimony  was  not  sufficient 
on  those  points  to  Justify  a  verdict  of  murder  In  the  first  degree  would 
have  been  a  clear  invasion  of  the  province  of  the  Jury. 

State  V.  Megorden,  259. 
HOPS. 

Executory  Contract — Passing  of  Title.     See  Contracts,  8. 

HUSBAND  AND   WIFE. 

Damages  for  Alienation  of  Husband's  affections. 

1.  Since  the  enactment  of  Section  5250,  B.  &  C.  Comp..  removing  all 
civil  disabilities  on  a  wife  that  do  not  exist  as  to  the  husband,  and  grant- 
ing her  in  her  own  name  alone  the  same  right  to  appeal  to  the  courts 
for  redress  that  her  husband  has,  a  married  woman  may  maintain  fn 
Oregon  an  action  for  the  alienation  of  her  husband's  affections. 

Keen  v.  Keen,  362. 
Alienation  of  Husband's  Affections — Effect  of  Wife's  Divorce. 

2.  A  wife's  right  to  damages  for  alienating  her  husband's  affections  is 
not  affected  by  obtaining  a  divorce  from  him  after  the  alienation  and 
consequent  desertion.  Keen  v.  Keen,  362. 

Alienating  Affections — Erroneous  Instructions. 

3.  In  an  action  by  a  wife  for  the  alienation  of  her  husband's  affec- 
tions, the  court,  in  overruling  an  objection  to  evidence  tending  to  show 
that  plaintiff's  husband  had  sought  the  affections  of  defendant,  stated 
that  he  did  not  think  it  made  any  difference,  as  his  experience  and  observa- 
tion had  been  that  a  woman  "is  not  liable  to  be  seduced  without  she 
contributes  a  little  in  some  way  to  the  general  purposes  of  the  case." 
Subsequently  an  instruction  was  given  to  the  effect  that  if  the  Jury  be- 
lieved that  plaintiff's  husband  made  advances  toward  defendant,  and  she 
merely  received  them  passively,  and  gave  no  active  encouragement,  the 
verdict  must  be  for  defendant,  and  that  the  mere  fact  that  a  man  became 
infatuated  with  a  woman   and   fell   in   love  with  her  did  not  furnish   a 
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grround  of  action  aflralnst  her.  Held,  that  the  remark  was  error,  under 
B.  &  C.  Comp.,  1783,  providing  that  an  Inference  la  a  deduction  which 
the  reason  of  the  Jury  makes  from  the  facts  proved,  without  an  express 
direction  of  law  to  that  effect,  and  Section  189.  providing  that  in  charg- 
ing  the  Jury  the  court  must  not  present  the  facts  of  the  case,  but  Inform 
the  Jury  that  they  are  the  exclusive  Judgres  of  the  facts. 

Keen  v.  Keen,  368. 
Prlvl legged  Communications  as  E\idenoe.     See  Witnbssbs,  7. 

INCOMPETENCY. 

Objection    for   Does   Not  gro   to   the   Qualification  of   the   Witness   but' 
Only  to  the  Propriety  of  the  Question.     See  Witnbsbbs,  1. 

INDEMNITY  SCHOOL  LANDS. 

Effect  of  Approval  and  Certification  of  List  of  Land  by  the  Greneral 
Government.     See  Public  Lands,  1. 

INDICTMENT  AND  INFORMATION. 

Moving  to  Sbt  Aside  Indictment — Statutbs — Grand  Jurt. 

1.  Section  1349,  B.  ft  C.  Comp..  prescribing:  the  grrounds  on  which  an 
Indictment  may  be  set  aside,  is  exclusive  of  all  other  reasons  for  such  a 
motion,  and  an  indictment  will  not  be  set  aside  because  the  court  excused 
a  grrand  Juror  at  his  own  request  after  he  had  been  accepted  and  sworn, 
for  reasons  personal  to  himself  and  not  because  of  sickness  or  phsrslcal 
or  mental  inability  to  perform  the  duties  required.         State  v.  Bock,  25. 

Motion  to  Quash — ^Endorsing  Namsb  of  WiTNmsBS. 

2.  Though  Section  1284.  B.  ft  C.  Comp..  deflningr  when  a  ffrand  Jury 
ought  to  find  an  indictment,  is  applicable  to  the  fllinff  of  an  information 
by  a  district  attorney,  and  he  is  in  duty  bound  to  endorse  on  the  informa- 
tion the  name  of  every  witness  whose  testimony  has  been  considered,  a 
failure  to  observe  these  requirements  cannot  be  taken  advantage  of  by  a 
motion  to  quash,  the  penalty  for  omitting  the  names  of  witnesses  being 
inability  to  call  them  on  the  trial.  Nor  will  a  motion  to  quash  He  on  any 
other  grounds  than  those  prescribed  by  Section  1349.  B.  ft  C.  Comp. 

State  V.  KelHher,  77. 
DuPLicrrT — Diffbrbnt  Dborbbs— Intbnt. 

3.  Since  a  greater  offense  always  Includes  a  lesser  one  of  the  same 
class,  and  as  the  intent  with  which  a  deadly  weapon  Is  used  determines 
the  grade  of  the  offense  committed,  one  may  be  convicted  of  an  assault 
with  a  deadly  weapon  under  a  charge  of  an  assault  with  intent  to  kill,  the 
latter  being  an  Inferior  grade  of  the  former,  and  therefore  an  error  in 
c'harg'ng  both  crimes  In  one  Indictment  is  harmless.     State  v.  Branton,  86. 

Sufficient  Plea  of  an  Ordinance  in  a  Municipal  Court. 

4.  In  a  prosecution  for  the  violation  of  a  municipal  ordinance,  it  Is 
sufficient  to  refer  In  the  complaint  to  the  ordinance  by  title,  number  and 
date  of  approval,  and  It  Is  not  necessary  to  set  out  the  ordinance  in  full 
or  according  to  its  legal  effect  though  the  court  does  not  pass  on  the 
question  of  the  necessity  of  pleading  the  ordinance  at  all. 

NiohoU  V.  Salem,  298. 
Information — Pleading  Exceptions. 

5.  An  information  under  a  statute  containing  exceptions  must  show 
that  the  person  charged  is  not  within  such  exceptions. 

Binhoir  V.  State,  419. 
INFERENCE. 

Deduction  of  Intent  From  Use  of  Deadly  Weapon.     See  Crim.  Law,  9. 
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INFORMATION.     Same  as  Indictment. 

INHUMAN  TREATMENT. 

Thefts  by  Husband  as  Ground  for  Divorce.     See  DrvoRCK,  1. 

INITIATIVE  Amendment  to  Constitution. 

Constitution  is  Self  Executing:  as  to  Municipalities.  Const.  Law,  4,  5. 
Extent  of  Power  Conferred  on  Municipalities.  See  Const.  Law,  10. 
Construction  of  Emergency  Clause.     See  Statutes,  5,  6. 

INJUNCTION. 

Jurisdiction  to  Enjoin  Enforcement  of  Award  Based  on  Fraud. 

1.  An  award  based  on  the  fraud  or  perjury  of  the  prevailing  party 
will  be  set  aside  in  equity  and  Its  enforcement  permanently  enjoined,  a 
distinction  being  recognized  between  the  dignity  of  a  Judgment  and  an 
award.  Fire  Aaaociation  v.  Allesina,  316. 

Practice — Burden  of  Proof. 

2.  Courts  will  proceed  cautiously  in  granting  Injunctions  and  should 
not  grant  them  at  all  In  doubtful  cases,  the  burden  of  proof  being  with 
the  plaintiff.  Pacific  Telephone  Co.  v.   Salem,  110. 

Same — Case  Under  Consideration. 

3.  A  city  granted  to  plaintiff,  a  telephone  company,  the  right  to  use 
the  streets  and  alleys  for  50  years,  the  wires  to  be  strung  on  poles  above 
ground  or  laid  under  ground,  as  plaintiff  might  elect,  in  consideration  of 
which  the  city  was  to  use  the  poles,  etc.,  free  for  fire  alarm  gurposes,  and 
plaintiff  was  to  furnish  the  fire  department  and  city  officers  with  tele- 
phones without  charge.  Thereafter,  in  settlement  of  a  dispute,  it  was 
agreed  between  plaintiff  and  the  city  that  plaintiff  should  pay  the  city 
$200  annually  for  10  years  during  which  the  city  should  not  grant  any 
franchise  for  a  telephone  system  on  terms  more  favorable  than  those 
granted  plaintiff.  During  the  term  the  city  granted  defendant  a  25-year 
franchise;  it  being  required  that  all  lines  and  wires  except  house  wires 
be  placed  under  ground,  and  that  defendant  after  the  first  year  should 
pay  1  per  cent  on  Its  gross  annual  receipts  to  the  city,  furnish  and  keep 
in  repair  five  telephones  for  the  use  of  the  city,  and  that  defendant  should 
not  without  the  consent  of  the  city,  transfer  the  franchise  or  plant. 
Held,  that  an  injunction  would  not  issue  to  restrain  defendant  from  acting 
under  the  franchise,  as  under  the  facts  It  was  doubtful  as  to  which  fran- 
chise was  the  most  favorable.  Pacific  Telephone  Co.  v.  8alem»  111. 

INSOLVENCY. 

Effect  on  Aobnct. 

The  Insolvency  of  an  agent  has  the  effect  of  terminating  his  agency, 
particularly  upon  the  public  announcement  of  his  financial  condition. 

McLeod  V.  Deapain,  536. 
INSTRUCTIONS  TO  JURIES. 

Charge  Must  be  Considered  as  a  Whole.     See  Trial,  10. 

Requests  Already  Given   Elsewhere.     See  Trial,  11. 

Presumption  as  to  Innocence  of  Crime.     See  Criminal  Law,  17. 

Proper  Statement  as  to  Reasonable  Doubt.     See  Criminal  Law.  12. 

Duty  to  Instruct  as  to  Lesser  Grades.     See  Criminal  Law,  18. 

Refusing  Charge  Not  Applicable  to  Facts.     See  Trial.  12. 

Cautionary  Instructions  Are  Discretionary.     See  Trial,  13. 

Limiting  Charge  to  Issues  Made  by  the  Pleadings.     See  Trial,  14. 

Assuming  Facts — Province  of  Jury.     See  Criminal  Law,  13. 

Terms  of  Charge  as  to  Moral  Certainty.     See  Criminal  Law,  14. 
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INTENT. 

Inference  From  Deliberate  Use  of  Deadly  Weapon.     See  Crim.  "Law,  9. 

INTEREST. 

Interest  on  Accounts. 

1.  Interest  on  an  unsettled  amount  or  from  an  unsettled  date  Is  not 
recoverable  In  this  state.  Miles  v.  Bowers,  429. 

MORTOAOB  FORECLOSURE— Interest  on  Taxes  Paid. 

2.  A  mortfl:a«ee,  In  a  suit  to  foreclose  a  mortgage.  Is  entitled  to  in- 
terest on  taxes  paid  by  her  on  the  mortgaged  land  during  the  life  of  the 
lien  before  foreclosure.  Wright  v.  Conservative  Investment  Co.  177. 

INTERIOR  DEPARTMENT. 

Conclusiveness  of  Final  Rulings  of  L^  nd  Department.   Public  Lands^  2. 

INTOXICATING  LIQUORS. 

Intoxicating   Liquors — Construction  op  Local  Option  Law  as  to 
Elections  in  an  Entire  Countt. 

1.  Section  10  of  the  local  option  law  of  1905  (Laws  1905,  pp.  "41.  47), 
providing  that  a  petition  for  an  election  in  any  county  shall  be  effective 
as  a  petition  for  an  election  in  each  individual  precinct  in  such  county, 
and  the  county  court  shall  issue  an  order  of  prohibition  for  each  and 
every  precinct  in  the  county  voting  for  prohibition,  though  the  county  as  a 
whole  votes  against  prohibition,  means  that  the  vote  in  each  precinct, 
though  cast  in  an  election  throughout  the  county,  stands  as  a  vote  on 
the  liquor  question  in  that  precinct  without  regard  to  the  rest  of  the 
county,  as  well  as  a  part  of  the  vote  on  prohibition  In  the  county  at 
large,  and  Is  constitutional  and  valid.  Baxter  v.  State,  353. 

Crimes — Amendment  of  Crrr  Charters. 

2.  The  local  option  act  of  1906.  where  it  provides  for  prohibiting  the 
selling  of  liquor  and  punishing  those  who  do  sell  In  violation  of  the  order 
of  the  county  court,  is  a  general  criminal  statute,  and  therefore  within 
the  exception  to  Section  2  of  Article  XI  of  the  Constitution  of  Oregon,  as 
amended  In  1906.  Since  that  amendment  cities,  though  having  the  right 
to  enact  and  amend  their  own  charters,  are  still  subject  to  the  prohibition 
order  of  the  county  court,  and  can  neither  enact  nor  amend  so  as  to 
escape  the  effect  of  such  an  order.  Baxter  v.  State,  353. 

Effect  of  Country  Vote  on  Sales  in  Cities. 

3.  A  vote  for  prohibition  In  any  subdivision  of  territory  provided  by 
statute  controls  throughout  that  entire  district,  regardless  of  the  bound- 
aries or  regulations  of  smaller  divisions  that  may  be  included  therein; 
for  instance,  a  prohibition  vote  in  a  precinct  that  Includes  an  incorporated 
town  is  controlling  on  such  town.  Baxter  v.  State,  353. 

Intoxicating  Liquors — 'Effect  of  Vote  for  PROHismoN  on  Charter 
Provisions  Authorizing  Issuance  or  Licenses. 

4.  The  effect  of  Section  12  of  the  local  option  law  of  1906,  providing 
that  if  the  election  goes  dry  no  election  on  that  subject  shall  be  held 
again  in  that  district  within  two  years,  is  simply  to  modify  the  charters 
of  cities  within  the  district  which  have  provisions  authorising  the  licens- 
ing and  regulating  of  sales  of  liquor  so  long  as  the  dry  spell  continues.  It 
does  not  suspend  the  charters,  but  puts  a  limitation  for  an  Indefinite 
period  on  certain  of  their  provisions.  Baxter  v.  State,  353. 
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Intoxicating  Liquors— Construction  op  Local  Option  Act  Whbrb 
Prohibition  Prevails  Wholly  or  Partially. 

5.  Under  Section  8  of  the  local  option  law  (Laws  1905,  c.  2,  pp.  41,  45), 
prescribing:  the  form  of  ballot  for  a  local  option  election  for  an  entire 
county  as  well  as  for  subdivisions  thereof,  and  Section  10.  providing  that 
where  a  majority  of  the  votes  In  the  county  as  a  whole  or  in  any  sub- 
division thereof  are  for  prohibition  the  court  shall  make  an  order  pro- 
hibiting the  sale  of  liquors  therein,  etc.,  if  prohibition  is  adopted  by  a 
county  as  a  whole,  it  must  be  applied  to  the  entire  county  though  a  pre- 
cinct therein  voted  against  prohibition,  and  if  prohibition  is  rejected  by 
a  county  as  a  whole,  still  it  must  be  applied  to  a  precinct  therein  adopting 
prohibition.  Baxter  v.  State,  353. 

County  Court — Nature  op  Jurisdiction  in  Local  Option  Matters. 

6.  In  the  performance  of*  the  duty  Imposed  upon  it  by  the  local  option 
law,  the  county  court  acts  in  a  special  capacity  under  Const.  Or.  Art.  VII. 
I  12,  giving  it  Jurisdiction  pertaining  to  "such  other  powers  and  duties  •  • 
as  may  be  prescribed  by  law,"  therefore  it  is  immaterial  whether  the 
duties  imposed  by  the  local  option  law  be  discharged  by  the  county  court 
when  presided  over  by  the  county  Judge  alone,  or  when  the  county  com- 
missioners are  sitting  with  him,  since  in  either  case  the  action  is  that 
of  the  county  court.  State  v.  MacBlrath,  294. 

Municipal    Corporations — Eppect    of    Local    Option    on    Power    to 
Regulate  Sales  op  Intoxicating  Liquors— Implied  Amendment. 

7.  The  general  local  option  law  enacted  by  popular  vote  in  1904  did 
not  impliedly  amend  the  existing  charters  of  any  cities,  and  charters 
remained  unaflTected  until  local  option  was  put  into  force  In  the  commu- 
nities In  which  they  were  situated  by  county  courts  pursuant  to  the  results 
of  elections.  Renshaio  v.  Lane  County  Court,  526. 

INVADING  PROVINCE  OF  JURY.     See  Trial,  8. 

INVENTIONS. 

Construction  of  Contract  to  Invent.     See  Master  &  Servant,  6. 

JOINDER  OF  ACTIONS.     See  Actions,  2. 

JOINT  LIABILITY. 

Negligence  In  Undertaking  Voyage — Injury  by  Passing  Vessel — Care- 
lessness In  Navigating.     See  Shipping,  1,  2. 

JOURNALS. 

Keeping  Records  of  County   Court — Statute.     See   Judgment,   3. 

JUDGMENT. 
Res  Judicata. 

1.  A  material  issue  litigated  and  necessarily  decided  by  the  Judgment 
rendered  is  forever  settled  between  the  parties  and  those  In  privity  with 
them,  and  cannot  again  be  litigated.  Heilner  v.  Smith,  14. 

Same — Case  Under  Consideration. 

2.  Where  S  sued  H  In  trover  for  conversion,  and  H  denied  the  con- 
version, and  alleged  that  he  bought  the  chattel  of  S,  and  that  it  was  then 
agreed  that  moneys  due  him  from  S  should  be  applied  on  the  purchase 
price,  but  H  did  not  plead  as  a  counterclaim  or  set-off  the  items  of 
money  due  from  S  or  demand  any  relief  on  account  thereof,  the  verdict 
therein  for  S  merely  determined  that  there  was  no  purchase,  so  that  the 
question  of  money  due  H  was  not  a  material  issue  in  the  cause,  and  was. 
therefore,  not  determined  by  the  Judgment  and  the  verdict  does  not  estop 
H  from  suing  for  such  items.  Heilner  v.  Smith,  14. 
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County  Court  Rbcoros — Dockets  and  Journals — Dirbctobt  Statute. 

3.  B.  &  C.  Comp.  1921,  providing  that  the  business  of  the  county  court 
Rhall  be  docketed  and  disposed  of  In  a  certain  order,  and  shall  be  en- 
tered and  kept  In  separate  books,  is  only  directory,  and  an  order  or 
Judgment  of  the  court  in  a  local  option  matter  entered  in  any  of  its 
books  of  record  Is  valid.  State  v.  MacElrath,  294. 

Form  of  Dbcrbb  on  Forxcloburs  op  SacuRrrT  agrebmbnt. 

4.  In  view  of  Section  5S39,  B.  &  C.  Comp..  providing  that  no  mortgage 
shall  be  construed  as  Implying  a  covenant  to  pay  the  sum  secured,  and. 
In  the  absence  of  such  a  covenant  or  other  instrument  to  secure  such  pay- 
ment, the  remedy  of  the  mortgagee  shall  be  confined  to  the  lands  men- 
tioned in  the  mortgage:  the  decree  foreclosing  a  deed  given  as  a  mort- 
gage should  direct  only  a  sale  of  the  proper^  and  an  application  of  the 
money  received  to  the  payment  of  the  costs  and  disbursements  and  the 
debt,  without  any  personal  or  deficiency  Judgment. 

Kramer  v.  Wilson,  333. 
Discretion  in  Vacating  Final  Orders  During  Term. 

5.  During  the  term  at  which  a  judgment  or  decree  is  renderx»d  the 
Judge  has  discretionary  power  to  set  It  aside  and  allow  the  hearing  of 
further  testimony  and  to  modify  it  If  appropriate.         Ayers  v.  Lund,  308. 

Power  op  Court  to  Vacate  Void  Order  or  Judgment. 

6.  Courts  of  record  have  ample  power  to  correct  untrue  statem«mts  in 
their  records,  and  to  vacate  void  orders  and  Judgments,  whenever  the  mat- 
ters are  brought  to  their  attention. 

Multnomah  County  v.  Portland  Cracker  Co.  345 
Conclustvrness  of  Judgment  in  Forcible  Detainer — Quieting  Title. 

7.  A  Judgment  in  forcible  entry  or  detainer  does  not  bar  a  suit  to 
cancel  a  deed,  to  quiet  the  title  or  remove  a  cloud.     Bums  v.  Kennedy,  588. 

Formal  Requisites  of  Criminal   Judgment.     See  Criminal  Law,   19. 

JURY. 

Constitutionality  op  Statute  as  to  Qualifications  op  Jurors. 

1.  Section  123,  B.  &  C,  Comp..  providing  that,  on  the  trial  of  a  chal- 
lenge for  actual  bias,  although  It  appears  that  the  Juror  challenged  has 
formed  or  expressed  an  opinion  from  what  he  has  heard  or  read,  such 
opinion  shall  not  be  sufficient  to  sustain  the  challenge,  but  the  court  must 
be  satisfied  that  the  Juror  cannot  try  the  Issue  Impartlalb',  does  not  con- 
flict with  Const,  Or.  Art.  I,  111.  giving  accused  the  right  to  trial  by  an 
impartial  Jury.  State  v.  Megorden,  259. 

Opinion — Actual  Bias. 

2.  A  juror  who  testified  that  he  was  not  acquainted  with  defendant : 
that  he  had  read  of  the  case  and  dlscu.ssed  it.  but  did  not  know  whether 
the  people  with  whom  he  talked  knew  all  the  facts:  that  he  had  formed 
an  opinion  which  It  would  take  considerable  evidence  to  remove,  but  did 
not  know  that  he  had  ever  expressed  It;  that  he  would  be  willing,  if  he 
were  on  trial,  to  have  one  sit  on  the  jury  who  was  In  the  same  frame  of 
mind:  that  he  could  enter  on  the  trial  giving  defendant  the  presumption 
of  Innocence;  that  he  knew  nothing  about  the  case  except  what  he  had 
read  or  heard;  that  he  had  read  about  It  at  the  time  and  had  seen  a 
little  notice  of  It  since;  that  his  opinion  was  based  on  the  truth  of  the 
report  he  had  heard  and  if  It  developed  on  the  trial  that  it  was  false  he 
would  not  regard  it  as  evidence  In  the  case  and  could  try  the  case  im- 
partially— Is  not  disqualified.  State  v.  Megorden,  259. 
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COMPBTBNCT  OP  TAXPATKR   IN   ACTION  AOAINST   Hl8   COUNTT. 

3.  In  an  action  by  or  asalnst  a  county  for  damai^s,  a  taxpayer 
thereof  may  be  challenired  by  either  party  for  tmplieil  bias. 

Multnomah  County  v.   Willamette  Towing  Co.  204. 

Stipulations — Bffkct — Challenge  of  Jurors. 

4.  An  oral  stipulation  In  open  court  to  select  the  jury  from  the  Jury 
list,  and  waive  right  to  challengre  for  implied  bias,  does  not  relate  to 
future  trials.  Multnomah  County  v.  Willamette  Touting  Co.  204. 

JUSTICES  OF  THE  PEACE. 

Justices  Courts— How  to  Appeal  in  Criminal  Case. 

1.  Under  the  provisions  of  Sections  2240.  2292  and  2298,  B.  ft  C.  Comp.. 
refiTuIating  the  grlvins  of  notices  of  appeal  in  criminal  cases  before  Justices 
of  the  peace,  the  only  method  of  showlnff  that  a  notice  of  appeal  was 
ffiven  in  such  a  case  in  open  court,  which  may  be  done.  Is  by  the  Justice's 
docket,  where  the  fact  that  such  a  notice  was  so  srlven  is  required  to  be 
recorded.  State  v.  Connolly,  406. 

Trial — When  Issues  Are  Accomplished. 

2.  Before  a  case  can  be  said  to  be  ready  for  trial  under  Section  118, 
B.  &  C.  Comp.,  which  defines  a  trial,  the  case  must  be  at  Issue  on  either 
law  or  facts  as  to  all  parties,  and  no  trial  can  be  demanded  when  some 
parties  have  answered  and  others  have  moved  or  demurred. 

Mulkey  v.  Day,  312. 
Time  for  Pleading — Nonsuit. 

3.  A  Justice  of  the  peace  has  no  authority  to  errant  an  order  of  nonsuit 
for  want  of  a  pleadlner  within  less  time  than  is  allowed  by  law  to  file 
such  plea,  and  his  action  in  so  doing:  is  in  excess  of  his  Jurisdiction. 

Mulkey  v.  Day,  312. 
LABORERS. 

Construction  of  Charter  Requirement  of  Residence.     MuNic.   Corp.   5. 

LAND   DEPARTMENT. 

Conclusiveness  of  Irregrular  Rulingrs  of.     See  Public  Landb^  2. 

LAW  OF  THE  CASE.     See  Appeal  ft  Error,  26. 

LAWS  OF  OREGON. 

For  Compil(*d  Laws  see  Statutes  of  Oregon. 

For  Uncomplled  Laws  see  Session  Laws  of  Oregon. 

LEADING  QUESTIONS  Are  Discretionary.     See  Witnesses,  4. 

LEGISLATIVE  POWER. 

Legality  of  Curative  Statutes.     See  Statutes,  9. 

LESSER  OFFENSE. 

Including:  With  Charge  of  Greater  is  Harmless.     See  Indict,  ft  Inf.  3. 

LICENSES. 

Estoppel  to  Revoke  a  Parol  License  Granted  for  a  Consideration. 

1.  A  parol  license,  granted  for  a  consideration,  in  pursuance  of  which 
appreciable  expenditures  of  money  have  Deen  made,  cannot  be  revoked 
at  the  caprice  of  the  grantor.  Sumpter  Railway  Co.  v.  Gardner,  413. 

Same — Case  Under  Consideration. 

2.  Where  a  railroad  company  has  extended  a  spur  across  a  tract  of 
land  with  at  least  the  knowledge,  if  not  at  the  request,  of  the  owner, 
and   thereby   enabled   such   owner  to   market  much  valuable  timber  that 
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would  otherwise  have  been  Inaccessible,  It  will  be  permitted  to  maintain 
the  track  until  the  timber  Is  also  removed  from  an  adjoining  tract  that 
all  parties  contemplated  should  be  similarly  logged. 

Sumpter  Railway  Co.  v.  Gardner,  418. 

Damaqbs  for  Injury  bt  Trbspasskr. 

3.  A  licensor  is  not  liable  for  damages  caused  the  licensee  by  the 
unauthorized  acts  of  trespassers.  Boring  Lumber  Co.  v.  Roots,  569. 

LIENS. 

Miners'  Liens — Sufficiency  of  Record.     See  MinB8«  2. 

LofiTs — Duration  of  Lien — Destruction  of  Subject  Matter.     See  Looa,  2. 

LIMITATION  OF  ACTIONS. 

Effect  of  Admissions  on  Plba  of  Limitationb. 

1.  Though  a  failure  to  deny  the  allegations  of  a  complaint  is  an  ad- 
mission thereof,  such  admission  does  not  preclude  the  plea  of  the  statute 
of  limitations.  Oilman  v.  Cochran,  474. 

Trial — Instruction  as  to  Limitations — Burden  of  Proof. 

2.  An  Instruction,  in  an  action  on  a  note,  that  the  note  in  suit  was 
barred  by  limitations,  and  furnished  no  evidence  of  liability  against  de- 
fendant, unless  there  had  been  a  payment  made  thereon  by  defendant 
within  six  years  before  action  brought,  and  that  the  burden  of  proof  to 
establish  the  payment  was  on  plaintlflT,  is  not  objectionable  as  ambiguous 
or  misleading,  and  is  a  correct  statement  of  the  law. 

Oilmxin  v.  Cochran,  474. 
Part  Payment — Sufficiency. 

3.  lender  B.  A  C.  Comp.  I  25,  providing  that,  if  any  payment  shaP  be 
made  on  an  indebtedness  after  the  same  shall  have  become  due,  the  statute 
of  limitations  shall  run  from  the  time  of  payment,  such  payment  must 
have  befn  intended  by  the  debtor  as  a  payment  upon  the  particular  debt 
in  order  to  toll  the  statute,  and  the  application  of  such  payment  by  the 
creditor  in  the  absence  of  direction  therefor  by  the  debtor  Is  insufficient. 

CHlman  v.  Cochran,  474. 
Notes — Effect  of  Part  Payment. 

4.  A  payment  on  a  Joint  obligation  by  one  of  the  obligors  or  his  agent 
or  legal  representative  revives  it  against  all  who  were  liable  thereon, 
though  made  without  even  their  knowledge.         Scott  v.  Chriatenaon.  223. 

Notes — 'Indorsement  of  Part  Payment. 

5.  An  indorsement  on  a  note,  purporting  to  acknowledge  receipt  of 
money,  is  admissible  In  evidence  in  favor  of  the  party  making  it,  to  repel 
the  presumption  of  the  bar  of  limitations,  on  his  testifying  that  one  of 
the  Joint  makers  paid  the  money  to  him  to  be  credited  on  the  note. 

Scott  V.  Christenaon,  223. 
See  Adverse  Possession,  5,  6 ;  Corporations,  2,  3. 

LOCAL  LAWS. 

Meaning  of  Local  as  Applied  to  Cities.     See  Const.  Law,  7. 

Municipal  Control  of  Local  Legislation.     See  Const.  Law^  6. 

Local  Municipal  Legislation  Defined.     See  Const.  Law,  7. 
LOCAL  OPTION. 

Effect  of  Election  in  an  Entire  County.     See  Intox.  Liquors,  1. 

Escaping  Prohibition  by  Amending  Charter.     See  Intox.  Liquors,  2. 

Effect  of  Country  Vote  on  Selling  in  Cities.     See  Intox.  Liquors^  8. 

Effect  of  Prohibition  Vote  on  Provision  of  Municipal  Charters  Author- 
izing Licenses  to  be  Issued.     See  Intox.  Liquors,  4,  7. 


Index.  681 

Effect  Where  Prohibition  Carries  In  County.     See  Intox.  Liquors,  5. 
Effect  Where  Prohibition  Partially  Carries  in  County.     Intox.  Liq.   5. 
Source  of  Jurisdiction  Over  Local  Option  Matters.     Intox.  Liquors,  6. 

LOGS  AND  LOGGING. 

EviDBNCB  OP  Consent  to  Sale. 

1.  In  this  action,  under  B.  &  C.  Comp.  i  5692,  for  damaeres  for  ren- 
dering: difficult,  uncertain  oc-  impossible  of  identification  logs  subject  to 
laborers'  liens,  the  evidence  is  insufficient  to  support  a  finding  that  the 
logs  were  sold  and  delivered  with  the  knowledge  and  consent  of  all  the 
llenholders.  Fischer  v.   Cone  Lumber  Co.  27''. 

Duration  and  Continuity  op  Lien^ 

2.  Under  a  statute  conferring  a  right  to  a  lien  for  labor  or  materials, 
and  requiring  a  notice  of  the  intention  to  claim  the  Hen,  as.  Sections  5677 
and  5683.  B.  &  C.  Comp.,  relating  to  loggers*  liens,  and  the  statutes  giving 
Hens  to  laborers  on  buildings  and  in  mines,  the  lien  attaches  at  once 
upon  the  completion  of  the  work  and  by  law  continues  for  a  specified 
time,  but  beyond  that  period  it  can  be  continued  only  by  filing  the  pre- 
scribed notice — unless  the  notice  Is  filed  the  lien  expires. 

Fischer  v.  Cone  Lumber  Co.  277. 
Lien — Effect  of  Destruction  of  Logs. 

3.  The  sawing  Into  lumber  of  logrs  subject  to  a  lien  In  favor  of  the 
persons  who  labored  in  preparing  them  for  market  does  not  affect  the 
lien,  since  the  subject-matter  is  not  destroyed,  but  is  only  changed. 

Fischer  v.  Cone  Lumber  Co.  277. 
Effect  op  Absignino  Logger's  Lien  on  Right  to  Damages  for  Ren- 
dering Identification  Difficult. 

4.  An  assignment  of  a  laborer's  lien  on  logs  carries  with  it  the  right 
to  the  remedy  given  by  B.  A  C.  Comp.  I  5692,  providing  that  any  person 
who  shall  injure  or  render  difficult  or  impossible  of  identification  logs 
upon  which  there  Is  a  lien,  without  the  consent  of  the  person  entitled 
thereto,  shall  be  liable  to  the  Ilenholder  for  the  damages  to  the  amount 
of  the  lien,  although  the  alleged  injury  was  committed  before  the  assign- 
ment, .since  such  remedy  is  for  an  injury  to  the  Hen.  and  not  for  an 
Injury  to  the  right  in  the  property.  Fischer  v.  Cone  Lumber  Co.  277. 

Appeal — Defective  Statement  op  Cause  of  Action. 

5.  Where,  In  an  action  for  damages  for  injury  to  the  laborer's  lien 
on  saw  logs,  the  complaint  does  not  contain  any  distinct  formal  allegation 
that  the  Hen  notice  was  filed  as  required  by  statute,  but  set  out  a  copy 
of  the  Hen  notice,  which  stated  when  the  labor  was  performed  and  when 
rendition  of  services  was  closed,  and  that  "thirty  days  have  not  elapsed 
since  that  time,"  the  statement  amounts  to  a  defective  statement  of  the 
facts  recited,  and,  in  the  absence  of  a  demurrer,  is  sufficient  to  sustain 
the  complaint  against  an  objection  made  for  the  first  time  on  appeal. 

Fischer  v.  Cone  Lumber  Co.  277. 
Logging — Contract  for  Sale  op  Standing  Timber. 

6.  A  contract  for  the  sale  of  standing  timber,  indefinite  by  Its  terms 
as  to  how  the  timber  shall  be  moved  or  at  what  place  on  the  tract,  becomes 
definite  by  the  subsequent  acts  of  the  grantee,  and  the  locations  so  estab- 
lished are  as  binding  as  If  fixed  by  the  parties  originally. 

Boring  Lumber  Co.  v.  Roots,  569. 
Same — Damages  for  Interference. 

7.  Where  a  right,  as,  for  example,  to  cut  and  remove  standing  timber, 
has   become   vested   at   a  particular   point   by   the   action   of   the   parties. 
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neither  the  errantor  nor  any  one  acting:  under  him  can  interfere  without 
incurring  a  liability  for  damages— -and  it  is  not  a  defense  to  show  that 
the  right  of  removal  might  have  been  exercised  equally  as  well  at  other 
points.  Borinff  Lumber  Co.  v.  Roots,  569. 

Railroad — CONTaAcr  for  Right  of  Wat — ^Rioht  of  Entrt. 

S.  A  contract  agreeing  to  convey  a  right  of  way  within  a  time  specifled. 
with  the  right  to  enter  on  the  property  described,  does  not  confer  an  Ira- 
mediate  right  of  entry.  Borinff  Lumber  Co.  v.  RootB,  569. 

Pleadings  and  Proofs  in  Ljlw  Actions. 

9.  A  party  must  prove  the  allegations  or  claims  on  which  he  relies,  and 
if  rights  are  conditional,  he  must  prove  a  compliance  with  the  condition. 

Borinff  Lumber  Co.  v.  Roots,  569. 
Same — Case  Under  Consideration. 

10.  A  buyer  of  standing  timber  under  a  contract  limiting  the  time  for 
its  removal,  who  relies  on  an  extension  of  the  time  for  the  removal  of 
the  same,  pursuant  to  a  subsequent  contract  granting  the  extension  of  time 
on  a  specifled  condition,  must  establish  performance  of  the  condition  before 
he  can  rely  on  the  subsequent  contract. 

Boring  Lumber  Co.  v.  Roots,  569. 
Same — Case  Under  Consideration. 

11.  Parties  litigant  should  not  forget  the  rule  of  pleading  that  proofs 
must  correspond  to  and  be  limited  by  the  claims  stated  in  the  written 
pleadings,  and  rights  beyond  those  thus  asserted  cannot  be  granted  in  law 
p.crlORS.  Boring  Lumber  Co.  v.  Roots,  569. 

Same — Case  Under  Consideration. 

12.  "Where  a  buyer  of  standing  timber  under  a  contract  limiting  the 
time  for  its  removal  alleges  in  his  complaint  in  an  action  for  the  seller's 
breach  of  contract,  that  he  was  allowed  the  time  specifled  In  the  contract 
for  the  removal  of  the  timber,  without  pleading  any  modification  of  the 
contract,  he  cannot  rely  on  a  subsequent  contract  extending  the  time  for 
the  removal.  Boring  Lumber  Co.  v.  Roots,  569. 

License — ^Damaobs  for  Injury  bt  Tresspasser. 

13.  A  licensor  Is  not  liable  for  damages  caused  the  licensee  by  the 
unauthorized  acts  of  trespassers. 

unauthorized  acts  of  trespassers.  Boring  Lumber  Co.  v.  Roots,  669. 

Same — Case  Under  Consideration. 

14.  An  owner  sold  standing  timber  on  his  premises,  and  gave  the  buyer 
the  right  to  remove  the  same  within  one  year.  Before  the  expiration  of 
the  year,  he  agreed  to  convey  to  a  railroad  company  a  right  of  way.  The 
contract  did  not  grive  the  company  the  right  to  enter  on  the  premises,  but 
the  company,  before  the  expiration  of  the  year,  did  enter  on  the  premises 
and  Interfered  with  the  buyer's  method  of  removing  the  timber.  Held, 
that  the  buyer  could  not,  for  the  damages  sustained,  maintain  an  action 
against  the  owner,  but  his  remedy  was  against  the  company. 

Boring  Lumber  Co.  v.  Roots,  569. 
LOST  WILL. 

Establishment  of  Terms  of — Burden  of  Proof.     See  Wills,  7. 
Presumption  of  Revocation  From  Possession  by  Maker.     See  Wills,  8. 
Presumption  of  Revocation  From  Pcssesslon  by  Stranger.     Wills,  9. 
Execution  of  Raises  Strong  Presumption  of  Existence.     See  Wills,  10. 
Competency  of  Declarations  of  Testatrix  Concerning  Her  Will  and  Her 
Feeling  .Toward  the  Devisees.     See  Wills,  11. 
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managing  agent. 

Implied  Authority  From  Conduct — Ratification.     See  Corporations,  6. 

MAPS. 

Conditions  Rendering  Them  Competent.     See  Evidence.  11. 

MASTER  AND  SERVANT. 

Contributory  Nbolioencb — Evidence. 

1.  A  nonsuit  on  the  ground  of  contributory  negligence  In  an  action  for 
injury  to  an  employee  In  a  sawmill  while  replacing  a  belt  on  a  moving 
pulley  by  the  catching  of  his  clothing  on  bolts  projecting  from  the  sides 
of  the  pulley  so  far  as  to  be  liable  to  catch  one's  clothing,  is  properly 
refused  where  there  was  evidence  that  pulleys  were  usually  constructed  so 
that  the  bolts  did  not  thus  project,  that  it  was  customary  and  proper  in 
this  class  of  sawmills  to  replace  belts  on  revolving  pulleys  of  such  char- 
acter, that  there  was  no  particular  danger  in  doing  so  If  the  pulley  were 
properly  construpted,  that  the  employee  had  no  knowledge  of  the  defect, 
and  that  in  putting  on  the  belt  he  was  discharging  the  duties  usually 
required  and  expected  of  an  employee  in  his  situation. 

Warner  v.  DeArmond,  199. 
Liability  for  Using  Inferior  Machinery. 

2.  In  an  action  for  Injuries  to  an  employee  In  a  mill,  caused  by  the 
catching  of  his  clothing  on  bolts  projecting  from  a  revolving  pulley,  it  is 
competent  to  show  that  such  pulleys  are  commonly  used  in  mills  of  that 
class,  an  employer  using  machinery  in  common  use  not  being  liable  for  an 
accident  which  might  have  been  prevented  by  the  use  of  different  machin- 
ery, in  the  'absence  of  a  statute  providing  the  kind  and  character  of 
machinery  to  be  used  or  regulating  the  use  thereof. 

Warner  v.  DeArmond,  199. 
Contract  of  Employment  to  Invent. 

3.  Where,  in  a  contract  of  general  employment  of  inventing  skill,  there 
is  an  express  agreement  that  the  employer  is  to  be  the  owner  of  any  in- 
vention made  by  the  employee,  the  employer  becomes  the  owner  of  the 
employee's  Inventions.  Portland  Iron  Works  v.  Willett,  245. 

Specific  Performance — Contract  to  Invent — ^Degree  of  Proof. 

4.  To  warrant  a  decree  for  the  specific  performance  of  a  contract  .stip- 
ulating that  the  inventions  of  an  employee  made  during  his  employment 
shall  become  the  property  of  the  employer,  the  contract  must  be  clearly 
proven  and  its  terms  as  tor  subject-matter,  consideration  and  other  essen- 
tials must  be  specific.  Portland  Iron  Works  v.  WiUett,  245. 

E3VIDENCE  OF  Employment  to  Invent. 

5.  On  the  Issue  of  the  existence  of  a  contract  of  employment  by  letters, 
it  appeared  that  the  employee  offered  his  services  to  the  employer,  who 
replied  that  he  desired  a  man  in  the  capacity  mentioned,  and  inquired 
whether  the  employee  was  a  machine  draughtsman.  The  employee  replied 
by  submitting  blue  prints  of  drawings  of  machinery  previously  designed 
by  him,  and  stated  that  all  of  the  machines  designed  were  In  successful 
operation,  and  that  he  desired  11.800  per  year  to  start  witli.  The  employer 
replied  that  he  accepted  the  employee's  proposal  with  the  understanding 
that  drawings,  patterns  or  designs  of  machinery  made  by  the  employee 
should  belong  to  the  employer,  to  which  the  employee  replied  that  he  would 
regard  the  drawings  and  patterns,  etc..  as  belonging  to  the  employer  as  a 
part  of  the  consideration  for  the  salary.  Held,  sufficient  to  establish  a 
contract  of  employment.  Portland  Iron  Works  v.  WiUett,  245. 
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Same — Construction  op  Contract  to  Invent. 

6.  An  employer  accepted  the  employee's  offer  to  work  for  him  with  a 
proviso  that  the  employer  should  be  the  owner  of  drawing's,  patterns  and 
deslerns  of  machinery  made  by  the  employee  durinsr  his  employment.  The 
employee  replied  that  any  improvements  which  he  migrht  make  the  employer 
was  welcome  to  have,  and  he  would  assigrn  patents  therefor  to  the  em- 
ployer upon  payment  of  the  expense;  but  that  these  matters  could  be 
arranged  In  a  personal  interview.  Held,  that  the  employee  did  not  reserve 
for  future  negrotlation,  the  question  of  the  ownership  of  any  improvements 
which  he  might  make  In  machlner>',  especially  where  he,  without  any 
further  negotiation,  went  to  work  and  suggested  to  the  employer  that  a 
design  was  patentable,  but  that  the  remark  about  the '  inter\Mew  related 
to  the  details  of  procuring  and  assigning  the  patents. 

Portland  Iron  Works  v.  Willett,  245. 
Same — Meaning  of  Term  "Design." 

7.  An  employee  tendered  his  services  to  a  sawmill  manufacturer,  and 
stated  that  he  had  designed  machines  which  were  In  successful  operation. 
The  employer  accepted  the  proposal  of  the  employee  with  the  understand- 
ing that  drawings,  patterns  or  "designs"  of  machinery  made  by  ihe  em- 
ployee should  be  the  property  of  the  employer.  Held,  that  the  word  "de- 
signs" was  Intended  by  both  parties  to  cover  the  Invention  of  any  new 
machine  or  improvement  thereof,  and  was  not  used  in  the  sense  of  orna- 
mental design.  Portland  Iron  Works  v.  Willett,  245. 

Same — Time  op  Continuance  of  Contract. 

8.  A  contract  of  employment  stipulating  a  spec'fled  monthly  compensa- 
tion for  the  time  the  employee  shall  remain,  and  providing  that  the  con- 
tract may  be  terminated  by  either  party  on  notice.  Is  for  an  indefinite  time 
and  cannot  be  construed  as  an  employment  for  a  year. 

Portland  Iron  Works  v.  Willett,  245. 

Same — Ownership  of  Inventions  bt  Emplotbb. 

9.  Under  a  contract  of  employment  stipulating  that  drawings,  pat- 
terns or  designs  of  machinery  made  by  the  employee  during  the  time  of 
his  ser\'ice  shall  belong  to  the  employer,  all  inventions  worked  out  during 
the  continuance  of  the  contract,  and  the  patents  therefor,  belong  to  the 
employer.  Portland  Iron  Works  v.  Willett,  245. 

Specific  Performance — Condition  Precedent. 

10.  Where  a  contract  of  employment  stipulated  that  Inventions  made  by 
the  employee  should  be  the  property  of  the  employer,  and  tlje  employee 
made  inventions,  and  incurred  expenses  In  making  applications  and  pro- 
curing patents,  the  employer  must.  In  order  to  compel  the  employee  to 
surrender  title  to  the  patents,  pay  the  expenses  Incurred. 

Portland  Iron  Works  v.  Willett,  245. 
MEANDER  LINES. 

Presumed  to  Mean  Actual  High  Water  Mark.     See  Boundaries,  4. 

MEDICAL  EXPERTS. 

Regularly  Licensed  and  Practicing  Physician.     See  Evidence,  l6. 

MENTAL  CAPACITY. 

Testator— Evidence  of  Understanding.     See  Wills,  1. 
Drunken  Vendor — Evidence.     See  Vendor  St  Purchaser,  1. 
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MINES  AND  MINERALS. 

Miners'  Libnb — ^Recording  of  Lbasb  in  Mining  Rbcords. 

1.  ^Any  book  kept  by  the  proper  officer  as  part  of  the  records  of  his 
office.  In  which  are  recorded  instruments  affecting  mines,  is  a  book  of 
"mining  records"  under  Section  6668,  B.  ft  C.  Comp.,  provldlnfir  that  miners' 
liens  shall  not  attach  to  the  Interest  of  the  owner  if  the  work  was  done 
for  a  lessee  whose  lease  was  recorded  in  the  "mlningr  records"  of  the 
county  before  the  work  began.  Slover  v.  Bailep,  426. 

Recording  Instruments  in  Designated  Books. 

2.  If  no  particular  book  is  designated  In  which  an  Instrument  must  be 
recorded,  it  will  be  sufficient  to  record  it  In  any  book  kept  by  the  record- 
ing officer  for  that  purpose.  Blover  v.  Bailey.  426. 

MISCONDUCT  of  Trial  Judge. 

Invading  Province  of  Jury  by  Remarks.     See  TRiAii,  8. 

MISTAKE.     See  Reformation  of  Instruments. 

MORAL  CERTAINTY.     Instruction.     See  Criminal  Law,  14. 

MORAL  TURPITUDE. 

Forgery  and  Perjury  as  Grounds  for  Disbarment.     See  Attt.  ft  Client. 

MORTGAGES. 

Deed  as  a  Mortgage — Effect  of  ESvidence. 

1.  A  review  of  the  evidence  leads  to  the  conclusion  that  the  deed 
under  consideration  was  In  fact  a  mortgage  to  secure  advances  made  by 
the  grantee.  Kramer  v.  Wilson,  333. 

Effect  of  Mortgage  Deed — ^Parol  Evidence. 

2.  A  deed  intended  as  a  security  will  be  treated  as  though  it  were  a 
mortgage  and  its  true  nature  may  be  shown  by  parol  evidence. 

Kramer  v.   Wilson,  333. 
Form  of  Decree  on  Foreclosure  of  Security  Agreement. 

3.  In  view  of  Section  5339,  B.  ft  C.  Comp.,  providing  that  no  mortgage 
shall  be  construed  as  implying  a  covenant  to  pay  the  sum  secured,  and, 
in  the  absence  of  such  a  covenant  or  other  Instrument  to  secure  such  pay- 
ment, the  remedy  of  the  mortgagee  shall  be  confined  to  the  lands  men- 
tioned in  the  mortgage;  the  decree  foreclosing  a  deed  given  as  a  mort* 
gage  should  direct  only  a  sale  of  the  property  and  an  application  of  the 
money  received  to  the  payment  of  the  costs  and  disbursements  and  the 
debt,  without  any  personal  or  deficiency  judgment. 

Krvtmer  v.   Wilson,  333. 
Facts  Showing  a  Mortgagee  in  Possession — Duty  of  Mortgagor  to 
Pay  Mortgage  Before  Recovering  Possession. 

4.  Plaintiff  mortgaged  the  property  in  controversy  for  its  full  value, 
and  soon  after  moved  from  the  state  without  paying  any  portion  of  the 
mortgage  debt.  She  thereafter  returned  and  occupied  the  premises  with 
the  mortgagee's  consent  for  a  short  time,  when  she  borrowed  more  money 
from  the  mortgagee  and  directed  him  to  take  possession  In  payment  of 
the  mortgage  and  the  money  so  borrowed,  which  he  did,  thereafter  paying 
taxes  on  the  property,  repairing  fences,  etc.,  and  subsequently  conveying 
to  defendant.  Held,  that  the  mortgagee  and  defendant  were  mortgagees 
in  possession,  and  that  plaintiff,  the  mortgagor,  was  therefore  not  entitled 
to  recover  the  property  without  paying  the  mortgage. 

Lambert  v.  Howard,  342. 
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Rights  or  Mortgaobb  in  Pobbbssion. 

6.  Although  under  Section  336,  B.  ft  C.  Comp..  a  mortgagee  cannot 
obtain  possession  of  the  mortgaged  land  by  any  legal  proceeding  except 
a  foreclosure  and  sale,  yet,  once  he  has  possession  peaceably,  he  may  re- 
tain it  against  the  mortgagor  until  the  mortgage  debt  has  been  paid. 

Lambert  v.  Hotoard,  342 

FoiUBCLOsuRB— Requiring  Statbmbnt  op  Claim  of  Intbrsst. 

6.  An  allegation  in  a  complaint  for  the  foreclosure  of  a  mortgage  that 
defendants  each  have  or  claim  some  interest  or  right  in  or  to  the  mort- 
gaged premises,  but  that  plaintiff's  mortgage  lien  is  prior  in  date  and 
superior  in  equity  thereto,  is  sufficient  to  require  a  disclosure  of  their 
claim  by  the  defendants  on  penalty  of  being  forever  barred. 

Wright  V.  Contervative  Invetttnent  Co.  177. 

FORXCLOSURB — RIGHT  OP  INPBRIOR  LiBN  CLAIMANT  TO  BE  DISMISSED. 

7.  A  defendant  who  has  admitted  In  a  foreclosure  suit  that  she  claims 
an  Interest  In  the  mortgaged  property  is  not  entitled  to  be  dismissed:  but. 
on  the  contrary,  plaintiff  is  entitled  to  an  adjudication  on  the  rank  of  such 
claim.  Wriffht  v.  Conservative  Investment  Co.  177. 

Foreclosure — Allowing  Attornet's  Fees. 

S.  The  amount  to  be  allowed  as  an  attorney's  fee  on  a  note  is  a  ques- 
tion of  fact,  and  either  the  Judge  or  Jury,  as  the  case  may  be,  is  bound 
by  the  testimony  and  cannot  arbitrarily  disregard  undisputed  evidence. 

Wright  v.  Conservative  Investment  Co.  177. 

Same — Case  Under  Consideration. 

9.  Plaintiff,  in  an  action  to  foreclose  a  mortgage,  having  supported  the 
allegation  of  the  complaint,  that  $50  was  a  reasonable  attorney's  fee  for 
the  foreclosure,  by  testimony  of  an  attorney  of  experience,  and  there  being 
no  evidence  to  the  contrary,  the  court  may  not  disregard  such  testimony 
and  allow  a  smaller  sum,  the  determination  of  the  issue  not  being  in  the 
discretion  of  the  court.  Wright  v.  Conservative  Investment  Co.  177. 

Foreclosure — Interest  on  Taxes  Paid. 

10.  A  mortgagee,  in  a  suit  to  foreclose  a  mortgage,  is  entitled  to  in- 
terest on  taxes  paid  by  her  on  the  mortgaged  land  during  the  life  of  the 
Hen  before  foreclosure.  Wright  v.  Conservative  Investment  Co.   177. 

Redemption — Eppbct. 

11.  A  senior  mortgagee  In  a  suit  to  foreclose  his  mortgage  Joined  a 
Junior  mortgagee  as  a  defendant,  and  the  decree  In  terms  foreclosed  all 
title  and  estate  of  the  defendants.  The  property  was  sold  under  the 
decree,  and  the  Junior  mortgagee  purchased,  and  the  senior  mortgagee, 
having  succeeded  to  the  interest  of  the  mortgagor,  redeemed  from  the  sale. 
Ke/rf.  that  the  redemption  by  the  first  mortgagee  abrogated  the  sale  of 
the  premises,  and  restored  to  him,  as  the  successor  in  Interest  of  the  mort- 
gagor, the  estate  In  the  land  as  If  the  first  mortgage  had  not  been  given, 
and  the  land  was  subject  to  the  lien  of  the  second  mortgage. 

./ooobson  V.  Lassas,  470. 
Validity  of  Mortgage  to  Directors.     5?ee  Corporations,  4.  5. 

MOTION. 

Proper  Move  Against  Confused  Pleading.     See  Pleading,  13. 
For  Rule  to  Supply  Defective  Record.     See  Appeal,  6. 
Application  to  Make  More  Definite.     See  Pleading,  12. 
Quashing  for  Want  of  Names  of  Witnesses.     See  Indict,  ft  Inf.  2. 

MlTNICIPAti  CHARTERS.     Sam^  as  Charters  op  Citibb. 
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MUNICIPAL  CORPORATIONS. 

Limits  of  Power  or  Citt — Creation  of  Office. 

1.  A  municipal  charter  is  a  grant  of  power  and  the  municipality  has 
only  those  powers  expressly  or  Incidentally  conferred,  and  therefore  can- 
not create  an  office  not  provided  for  by  the  grantinff  instrument. 

MacDonald  v.   Lane,  530 

Municipalities — Right  of  Council  to  Create  and  Pill  Position  of 
Janitor  of  Municipal  Court — Civil  Service. 

2.  The  position  of  Janitor,  balliflf  and  assistant  clerk  of  the  municipal 
court  created  by  ordinance  Is  not  an  office,  and  its  Incumbent  is  not  an 
officer,  within  the  meaning  of  Section  306  of  the  Portland  charter  of  1903, 
but  is  a  place  in  the  subordinate  administrative  service  of  the  city,  and 
Its  incumbent  must  attain  It  through  the  regulations  of  the  civil  service. 

McicDonald  v.  Lane,  530. 

Power  o^  Mayor  to  Appoint  Emplotess. 

8.  Under  Section  156,  Portland  charter  of  1903,  providing  that  the 
mayor  shall  appoint  all  officers  of  the  city  whose  election  or  appointment 
is  not  expressly  provided  for  by  law  or  in  the  charter,  he  cannot  appoint 
mere  employees,  as  their  positions  are  under  the  civil  service,  nor  any 
officers  except  those  whose  appointment  shall  not  be  otherwise  provided 
for  when  the  appointment  shall  be  made.  MacDonald  v.  Lane,  530. 

Right  to  Salary  From  City. 

4.  Under  Sections  309,  314  and  319,  Portland  charter  of  1903,  one 
claiming  a  salary  from  the  city  must  show  either  that  he  was  appointed 
under  the  civil  service  rules  or  that  the  place  he  is  occupying  has  not  been 
classified  under  the  civil  service  rules,  and  he  Is  occupying  it  temporarily 
by  appointment,  or  that  he  was  appointed  under  an  emergency. 

MacDonald  v.  Lane,  580. 
Charter  Requirement  of  Residence  for  Laborers 

5.  Section  168  of  the  Portland  charter  of  1903,  providing  that  **no 
unskilled  laborer  not  a  citisen  of  the  United  States  ^  *  and  who  has  not 
resided  within-  the  city  for  one  year  •  •  shall  be  employed  by  the  city" 
does  not  apply  to  citisens  of  this  country  and  as  to  them  there  is  no 
residence  requirement.  Landatoick  v.  Lane,  408, 

Governmental  Powers — Control  Over  Vagrancy. 

6.  Under  a  provision  of  a  city  charter  investing  the  common  council 
with  the  exclusive  power  to  define  what  shall  constitute  vagrancy,  and 
to  provide  for  the  support,  punishment  and  employment  of  vagrants  and 
paupers,  the  common  council  has  power,  not  only  to  declare  what  shall 
constitute  vagrancy,  but  also  to  provide  for  the  punishment  of  persons 
guilty  thereof,  the  power  to  punish  being  coextensive  with  the  power  to 
define.  Nichols  v.  Salem,  298. 

Evidence  of  Existence  of  City  Ordinance. 

7.  The  certificate  of  the  city  recorder,  attached  to  his  return  to  a  writ 
of  review  in  a  criminal  case  tried  before  him.  that  he  had  not  annexed 
a  copy  of  a  certain  ordinance  because  he  could  not  find  the  original 
thereof  in  his  office.  Is  not  sufBcient  to  overcome  the  presumption  that 
such  ordinance  was  In  existence  when  the  case  was  tried  in  the  recorder's 
court.  Nichols  V.  Salem,  298. 

Sufficient  Plea  of  an  Ordinance. 

8.  In  a  prosecution  for  the  violation  of  a  municipal  ordinance,  it  is 
sufficient  to  refer  In  the  complaint  to  the  ordinance  by  title,  number  and 


688  Index. 

date  of  approval,  and  it  is  not  necessary  to  set  out  the  ordinance  in  full 
or  accordinir  to  its  legal  effect,  though  the  court  does  not  pass  on  the 
question  of  the  necessity  of  pleading  the  ordinance  at  all. 

Nichola  v.  Salem,  298. 

CoNSTiruTioN — Creation  akd  Ambndmbkt  of  Municipal  Charters. 

9.  Const.  Or.  Art.  XI,  I  2,  as  amended  In  1906,  prohibits  the  legislature 
from  enacting,  amending,  or  ret>ea]ing  any  municipal  charters,  and  grants 
to  the  legal  voters  of  every  city  and  town  the  power  to  enact  and  amend 
their  charter,  but  does  not  grant  the  right  of  repeal. 

Acme  Dairy  Co.  v.  Astoria,  520. 
Municipal    Corporations — Incorporation    Act — ^Altbration — Powers 
OP  Taxation — CRn>rr. 

10.  Laws  190S,  p.  337.  1 23,  amending  the  act  incorporating  Salem, 
provides  that  the  common  council  shall  not  create  any  debt  or  .liability, 
provided  that  at  the  end  of  each  year  an  estimate  shall  be  made  of  the 
actual  revenues  to  be  derived  from  all  sources,  and  from  the  total  of  that 
estimate  the  total  of  fixed  charges  shall  be  deducted,  and  the  disburse- 
ments of  the  city  council  shall  be  restricted  to  the  balance:  that  no  debt 
shall  be  contracted  In  excess  of  the  estimated  revenues,  except  in  case  of 
an  emergency,  etc,  and  that  the  indebtedness  of  the  dty  shall  not  exceed 
$20,000.  except  as  provided  by  Section  6.  which  ^authorizes  the  contracting 
of  Indebtedness  for  the  purpose  of  obtaining  control  of  public  utilities. 
Held,  that  such  act  is  not  In  violation  of  Const.  Or.  Art.  XI.  I  5.  providing 
that  acts  for  the  incorporation  of  cities  and  towns  shall  restrict  their 
powers  of  taxation,  borrowing  money,  contracting  debts,  and  loaning  their 
credit,  for  evidently  there  is  a  restriction  provided  here  that  seemed  suffi- 
cient to  the  legislature.  Murphy  v.  Salem,  64. 

Effect  of  LiOcal  Option  on  Power  to  Regulate  Sales  of  Intoxicat- 
ing Liquors — Implied  Amendment. 

11.  The  general  local  option  law  enacted  by  popular  vote  in  1904  did 
not  impliedly  amend  the  existing  charters  of  any  cities,  and  charters 
remained  unaffected  until  local  option  was  put  into  force  in  the  communi- 
ties in  which  they  were  situated  by  county  courts  pursuant  to  the  results 
of  elections.  Renehaw  v.  Lane  County  Court,  526. 

Extent  of  Initiativb  Power  Conferred  on  Municipal  Corporations. 

12.  The  authority  to  provide  the  manner  of  exercising  the  initiative 
power  as  to  municipal  legislation,  reserved  to  the  legal  voters  of  munici- 
palities by  the  amendment  of  1906,  Section  la,  to  Const.  Or.  Art.  IV, 
extends  to  the  manner  of  amending  the  charters  of  cities  as  well  as  their 
ordinances.  Acme  Dairy  Co.  v.  Astoria,  520. 

Effect  of  Adverse  Possession  of  Streets. 

13.  By  the  express  provision  of  Section  4820,  B.  A  C.  Comp..  as  well  as 
by  the  weight  of  reason  and  authority,  adverse  possession  of  dedicated 
streets  or  alleys  does  not  run  against  municipal  authorities,  thoufirh,  by 
rea.son  of  particular  circumstances,  equitable  estoppels  are  sometimes  en- 
forced against  municipalities  as  to  particular  parcels  of  ground. 

Christian  v.  Eugene,  170. 
Streets — Equftable  Estoppel  Against  Opening. 

14.  The  evidence  in  this  case  does  not  show  such  equitable  considera- 
tions as  to  Justify  a  court  of  equity  In  depriving  the  citizens  of  the  city 
of  the  use  of  the  street  In  question.  Christian  v.  Eugene,  170. 
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"MUNICIPALITT"   AND   "DISTRICT"    DSFINBD. 

15.  The  term  "munJclpallty,"  used  in  Const.  Or.  Art.  IV,  I  la,  which 
reserves  the  Initiative  and  referendum  powers  to  the  learal  voters  of  "mu- 
nicipalities and  districts,"  means  district  created  from  a  designated  part 
of  the  state,  orgranlzed  to  promote  local  and  special  conveniences  of  the 
public,  and  is  the  same  as  "district."  Acme  Dairy  Co.  v.  Astoria,  520. 

MUTUAL  MISTAKE.     See  Rbformation  of  Instruments. 

MUTUAL.  WILLS. 

Degree  of  Evidence  Required  to  Establish.     See  Wills,  6,  7. 

NAVIGABLE  WATERS. 

Wharf  Right  of  Upland  Owners. 

1.  Under  B.  &  C.  Comp.  I  4042.  providing  that  the  owner  of  any  land 
lying  on  navigable  water  within  the  corporate  limits  of  a  city  is  author- 
ized to  construct  a  wharf  on  the  same  and  extend  it  to  navigable  water, 
the  upland  owner  is  given  a  preference  right  or  license  to  occupy  land 
under  water  for  wharfage  purposes,  the  exercise  of  which  becomes  a 
vested  right.  Orant  v.  Oregon  Navigation  Co.  S24. 

Right  of  Upland  Owner  to  Wharf  Out  to  Channel — Incidental 
Rights  Acquired  bt  Purchase  of  Upland. 

2.  An  upland  owner  was  by  the  acts  of  1872  and  1874  given  the  prefer- 
ence to  purchase  the  tide  land  In  front  of  his  holdings,  and  If  he  exer- 
cised that  privilege  he  thereby  became  entitled  to  the  exclusive  wharf 
rights  to  deep  water,  provided  such  right  had  not  already  become  vested 
in  another  under  prior  acts,  and  as  Incidental  to  this  wharf  right  he  be- 
came entitled  to  all  accretions  to  such  tide  land  and  to  change  the  surface, 
so  long  as  he  does  not  interfere  with  navigation  or  commerce. 

Chrant  v.  Oregon  Navigation  Co.  324. 

Effect  of  Conveyance  of  Submerged  Land — ^Intent  of  Qrantor. 

3.  Although  usually  a  deed  to  land  having  a  water  frontage  carries 
the  rights  incident  to  such  position,  yet  a  deed  of  submerged  land  will  be 
given  effect  as  to  riparian  rights  according  to  the  Intention  of  the 
grantor,  and  a  description  by  metes  and  bounds  or  according  to  a  plat 
strongly  indicates  a  restrictive  rather  than  an  extensive  intention. 

Orant  v.  Oregon  Navigation  Co.  324. 
Same — Case  Under  Consideration. 

4.  Wtiere  a  grantor  conveyed  by  metes  and  bounds  a  portion  of  a  lot 
below  low  tide,  which  was  a  part  of  a  town  plat  containing  other  blocks 
between  that  and  deep  water,  it  sufficiently  appears  that  such  grantor 
Intended  that  no  riparian  right  should  pass  to  the  grantee,  who  was  not. 
therefore,  entitled  'to  deep  water  frontage. 

Orant  v.  Oregon  Navigation  Co.  324. 
NEGLIGENCE. 

Personal  Injury — Contributory  Negligence. 

1.  It  appearing  that  it  was  customary  for  the  contractor's  servants, 
when  being  carried  in  the  performance  of  their  duty,  to  ride  on  flat  cars, 
etc.,  and  that  plaintiff  had  no  knowledge  of  the  rule  in  question,  he  was 
not  guilty  of  contributory  negligence. 

Oray  v,  Columbia  Central  Railroad  Co.  19. 
Contributory  Negligence  of  Servant — ^Whbn  Imputable  to  Master. 

2.  An  employee,  engaged  with  reference  to  the  care  or  management  of 
any  property  threatened  with  destruction   by  Are  set  by  sparks  from  a 

4»  Or. 44 
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locomotive,    must   make    reasonable    effort   to   avert   the   Injury,    and   the 
nefflect  of  the  employee  Is  the  neglect  of  the  owner  preeludlnir  a  recovery. 

Hatoley  v.  Sumpter  Railtoaff  Co.  609. 

NEGOTIABLE  INSTRUMENTS.     Same  as  Bilz4I  St  Notes. 

NEW  TRIAU 

DuTT  or  Court  as  to  Granting. 

It  is  the  duty  of  the  trial  Jud^e  to  ^rant  a  new  trial  when  he  believes 
the  evidence  insufficient  in  either  law  or  fact  to  support  the  verdict. 

Multnommh  County  v.  Willamette  Towing  Co.  204. 

Granting  is  Discretionary  Subject  to  Review  on  Appeal  After  Another 
Trial.     See  Appbai.  ft  Error,  28-30. 

NONSUIT. 

Question  of  Merits  is  Not  Involved.     See  Trial,  4,  6. 
Proper  Manner  to  Dispose  of  Law  Action.     See  Action,  1. 

NOTES.     Same  as  Bills  ft  Notes. 

NOTICE. 

Trusted— <7ircum8tance8  as  Notice. 

1.  A  person  who  learns  of  unusual  circumstances  connected  with  a 
transaction  in  which  he  is  about  to  become  interested,  or  of  such  facta 
as  would  put  a  person  of  ordinary  prudence  upon  Inquiry,  as,  that  a  note 
is  payable  to  the  payee,  "trustee."  or  that  a  title  is  held  by  a  person 
"trustee."  Is  bound  thereby  to  a  knowledge  of  what  could  have  been 
discovered  by  Investigation.  McLeod  v.  Deapain,  536. 

Effect  of  Word  "Trustee"  in  Writino. 

2.  The  appearance  of  the  word  "trustee."  in  connection  with  the  name 
of  a  party  to  a  written  instrument,  is  sufficient  to  put  persons  dealing 
with  such  trustee  upon  inquiry,  and.  In  the  absence  of  Inquiry,  they  will 
be  presumed  to  have  known  what  they  might  have  discovered. 

MeLeod  v.  Deepain,  536. 
Same — Case  Under  Consideration. 

3.  A  landowner  being  heavily  indebted  at  a  high  rate  of  interest, 
solicited  a  broker  to  procure  the  money  on  more  advantageous  terms, 
which  he  did  by  interesting  several  friends  in  varying  amounts.  The 
debtor  then  executed  to  the  broker,  "trustee"  notes  for  the  respective 
friendA.  and  the  notes  were  indorsed  and  guaranteed  by  the  broker, 
"trustee."  The  original  note  and  mortgage  were  assigned  to  the  broker, 
"trustee."  it  being  considered  as  the  security  for  the  series  of  notes  made 
for  the  new  lenders.  Held,  that  the  friends  were  put  upon  inquiry  as  to 
the  conditions  of  the  transaction,  and  were  bound  to  know  all  that  they 
might  have  discovered  about  the  pasrments  of  the  borrower  and  what 
wa.^  being  done  with  the  money,  since  the  appearance  of  the  word 
"trustee"  implied  that  the  broker  was  not  acting  for  himself. 

MeLeod  v.  Deepain,  536. 
See,  also.  Principal  ft  Agent.  1. 

NOVATION. 

Novation — Necessity  of  Mutual  Agreement. 

1.  A  valid  novation  cannot  be  accomplished  without  an  agreement  of 
the  parties  to  extinguish  the  old  debt  and  substitute  for  it  a  new  debt 
against  another  party,  which  is  not  accomplished  by  the  mere  assumption 
of  the  existing  debt  by  a  third  party.  Miles  v.  Bowers,  429. 
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Same — Case  Undbr  Consideration. 

2.  The  proprietors  of  a  business  sold  it  and  the  property  used  therein 
to  a  corporation,  which,  in  consideration  thereof,  agreed  to  pay  a  daim 
against  them  for  goods  sold  to  them  and  used  in  the  business.  Thereafter 
the  sellers  of  such  goods,  for  a  valuable  consideration,  executed  and  de- 
livered to  the  former  proprietors  a  writing  reciting  that  the  sellers  agreed 
"to  transfer  the  account"  to  the  corporation.  Held,  that  the  facts  did  not 
show  a  novation  releasing  the  proprietors  from  the  claim  of  the  sellers. 

Milea  V.  Bowera,  429. 
Contracts  for  Benefit  of  Third  Persons — Assuming  Debts. 

3.  Where  a  third  party  receives  property  in  consideration  of  which 
he  agrees  to  pay  certain  debts  of  his  grantor,  the  owners  of  such  debts 
at  once  obtain  an  additional  right,  that  of  suing  the  grantee ;  but  such  an 
agreement  does  not  release  the  grantor.  Milea  v.  Bowera,  429. 

NUISANCE. 

Degree  of  Depravity  e:vu>enced  by  Pool  Selling. 

1.  The  selling  for  gain  of  pools  upon  horses  which  are  to  compete  in 
public  speed  contests  on  a  track  is  an  act  which  "grossly"  disturbs  the 
public  peace  and  welfare,  and  "openly"  outrages  public  deoenoy,  within 
the  meaning  of  those  terms  as  used  in  Section  1930,  B.  ft  C.  Comp. 

State  v.  Ay  era,  61. 

Pool  Selling  on  Private  Race  Track  as  a  Public  Nuisance. 

2.  The  sale  of  pools  at  the  race  course  of  a  private  corporation,  but 
where  the  general  public  assembles,  constitutes  nevertheless  a  public 
nuisance,  and  is  subject  to  the  punishment  Imposed  by  Section  1930, 
B.  ft  C.  Comp.  State  v.  Ayera,  61. 

NUNC  PRO  FUNC. 

Entering  Imaginary  Orders  Not  Taken.     See  Appeal.  2. 
OBJECTION  NOT  MADE  IN  TRIAL  COURT.     See  Appeal,  8,  9,  10.  . 

OFFICE. 

Right  of  City  Council  to  Create  Generally.     See  Munic.  Corp.  1. 
Position  of  BaillfP  and  Clerk  of  Police  Court.     See  Munic.  Corp.  2. 

OMISSIONS. 

Supplying  Defective  Record — Showing  Facts.     See  Appeal,  5,  6. 

OPINION  Evidence.     See  ESvidencb,  12-16. 

ORDERS. 

Right  to  Direct  Entry  of  Nunc  Pro  Time.     See  Appeal^  2. 

ORDINANCE. 

Ehridence  of  Existence  of.     See  Munic.  Corp.  7. 
Pleading  in  Criminal' Cases.     See  Munic.  Corp.  8. 

ORDINANCES  OF  CITIES. 
Salem.  No.  223,  p.  301. 

OREGON    CASES,    Applied,    Approved,    Cited   and    Distinguished    In    This 
Volume. 
Adair  v.  Adair,  22  Or.  115,  approved,  341. 
Aldrich  V.  Columbia  Railway  Co.  39  Or.  263.  followed.  221. 
Allen  V.  Ayre,  26  Or.  589,  approved,  690,  592. 
Alliance  Trust  Co.  v.  O'Brien,  32  Or.  333,  cited.  418. 
Allison  v.  Hatton.  46  Or.  370,  approved,  630. 
Ames'  Will,  40  Or.  495,  approved,  139.  150. 
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State  V.  O'Donnell,  36  Oh  222,  cited.  84,  86. 

State  V.  Oerden.  39  Or.  195.  followed,  269. 

State  V.  Phenline,  16  Or.  107,  applied,  58. 

State  V.  Robinson,  32  Or.  43,  applied,  58,  69. 

State  V.  Savagre,   36   Or.    191,   dlstlnffufshed,   24,    197. 

State  v.  Shaw,  22  Or.  287.  applied.  69. 

State  V.  Slmonis.  89  Or.  111.  followed.  267. 
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State  V.  Smith,  47  Or.  486,  followed,  269. 

State  V.  Tamler,  19  Or.  528.  followed,  421. 

State  V.  Tarter,  26  Or.  38,  followed,  49,  269. 

State  V.  Vowels,  4  Or.  824,  cited,  66. 

State  V.  Warren,  41  Or.  348,  dted,  80. 

State  V.  Wheeler,  20  Or.  192,  approved,  82. 

State  V.  White,  48  Or.  416,  followed,  265.  267. 

State  V.  Whitney,  7  Or.  386,  applied,  28,  81. 

State  V.  Witt,  S3  Or.  594,  cited,  27. 

State  ex  rel.  v.  Conn,  37  Or.  596,  approved,  4. 

State  ex  rel.  v.  Downing:,  40  Or.  309,  approved,  9,  10. 

State  ex  rel.  v.  Lavery,  31  Or.  77,  approved,  6,  9. 

State  ex  rel.  v.  Malheur  County  Court,  46  Or.  519,  cited.  295,  297. 

State  ex  rel.  v.  McKlnnon,  8  Or.  487,  overruled,  4. 

State  ex  rel.  v.  Rhodes,   48  Or.  183,  cited,  295. 

State  ex  rel.  v.  Richardson,  48  Or.  309.  cited,  296,  297. 

Steel  V.  Portland,  23  Or.  176,  approved,  173. 

Stemmer  v.  Scottish  Ins.  Co.  33  Or.  65.  applied,  362. 

Stephens  v.  Allen,  11  Or.  188,  approved,  341. 

Strode  V.  Washer,  17  Or,  50,  approved,  307. 

Sutherlin  v.  Roberts,  4  Or.  378,  followed,  226. 

Swank  v.  Swank,  37  Or.  439,  applied,  106. 

Swe^le  v.  Belle,  20  Or.  323,  approved,  341. 

dwesrle  v.  Wells,  7  Or.  222.  approved,  565,  566. 

Tanrart  v.  Risley,  4  Or.  235,  approved,  624. 
Tallmad^  v.  Hooper,  37  Or.  503,  approved,  579. 
Taylor  v.  Welch,  6  Or.  198,  applied,  112. 
The  Victorian,  24  Or.  121.  cited,  418. 
Thompson  v.  Hawley,  16  Or.  251,  applied,  195,  460. 
Ton^Tue  v.  Oaston,  10  Or.  328,  approved,  112. 
Tyler  v.  Gate,  29  Or,  615,  cited,  592. 

Union  Power  Co.  v.  Lichty,  42  Or.  563.  cited,  599. 

Veasey  v.  Humphreys,  27  Or.  51^,  cited,  96. 
Victorian.  The,  24  Or.  121,  cited.  418. 

Walte  V.  Willis,  42  Or.  288.  applied,  138. 

Walker  v.  (Goldsmith.  7  Or.  161,  approved.  393. 

Walker  v.  Harold,  44  Or.  205,  applied,  249. 

Wallace  v.  Baisley,  22  Or.  572,  followed,  426. 

Wallace  v.  Scoggrins,  18  Or.  502,  followed,  448. 

Washburn  v.  Interstate  Invest.  Co.  26  Or.  436,  followed,  889,  890,  434. 

Wells  V.  Neff,  14  Or.  66,  followed.  195. 

West  V.  Bley,  39  Or.  461.  applied,  249. 

White  V.  Ladd.  41  Or.  324.  approved.   351. 

White  V.  White,  34  Or.  141,  applied.  106. 

Will  of  Ames.  40  Or.  496,  approved.  139,  150. 

Will  of  Holman,  42  Or.  345,  approved.  140,  153. 

Will  of  Miller.  49  Or.  462.  followed.  582. 

Williams  v.  Wilson.  42  Or.  299,  applied,  473. 

Wills  V.  Wilson,  3  Or.  308.  approved.  546,  565. 

Wilmot  v.  Oregon  Railroad  Co.  48  Or.  494,  followed,  101. 

Wilson  V.  McE^van,  7  Or.  87.  approved,  624. 

Windle  v.  Hughes,  40  Or.  1,  followed,  391,  433. 

Wood  v.  Raybum.  18  Or.  3,  followed,  386. 

Wyatt  V,  Wyatt.  31  Or.  531,  cited.  602. 
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Younir  V.  State,  8S  Or.  417.  cfted,  466. 
Zorn  V.  Llvesley.  44  Or.  601,  cited.  281. 

OREGON  CONSTITUTION.     Same  as  Conbtttution  or  Obboon. 

OREGON  STATUTES.     Same  as  Statutes  of  Orsgon. 

OTHER  OFFENSES. 

Evidence  of  Accomplice — Corroboration.     See  Criminal  Law.  7. 

PARDON. 

CONBTITUTION SCOPB  OP  PABOOKTNO  POWML 

1.  Under  Const  Or.  Art.  V,  1 14,  providing  that  the  governor  shall  have 
power  to  ^ant  reprieves,  commutations  and  pardons,  after  conviction,  etc., 
subject  to  such  regrulatlons  as  may  be  provided  by  law.  and  Section  ll>72, 
B.  A  C.  Comp.,  providing  that  reprieves,  commutations  and  pardons  may 
be  granted  by  the  governor  upon  such  conlltlons  and  with  such  restrictions 
as  he  may  think  proper,  the  governor  has  authority  to  attach  to  a  pardon 
any  condition  that  is  legal,  moral  or  possible  of  performance,  to  be  per- 
formed either  before  or  after  the  pardon  shall  take  effect,  as,  that  the  pei^ 
son  so  favored  shall  remain  a  law-abiding  dtlxen. 

Bx  parte  Houghton,  232. 
Pardon — How  Braach  of  Condition  Mat  bb  DBTSRViNaD. 

2.  Where  a  pardon  provides  by  its  terms  that  a  stated  official  shall 
determine  whether  the  conditions  on  which  it  was  issued  have  been  broken, 
the  proviso  becomes  binding  upon  the  acceptance  of  the  favor,  and  the 
person  pardoned  is  not  entitled  to  a  Judicial  determination  of  the  claim 
of  condition  broken.  Ex  parte  Houghton,  282. 

PAROL  EVIDENCE. 

Showing  Deed  to  be  Really  a  Security.     See  Mortoaors,  1,  2. 
Liimlting  Meaning  of  Unambiguous  Grant.     See  Waters,   1. 

PAROL  LICENSE. 

Revocation  of  After  Expenditures  Have  Been  Made.     Licenshb^  1,   2. 

PARTICULAR  JUDGMENT. 

Reversing  Judgment  With  Particular  Directions.     See  Appral,   18. 

PARTIES. 

Trial — Rights  of  Abssnt  Partibs. 

Questions  affecting  the  rights  of  persons  not  parties  to  a  suit  should 
not  be  tried  until  such  persons  have  been  brought  in. 

Wright  V.  Conservative  Investment  Co.  177. 

Effect  of  Want  of  Parties.     See  Abatement  &  Revival. 

PART  PAYMENT. 

Effect  of  by  One  of  Several  Obligors.     See  Limitation  op  Actions,  4. 
Necessity  of  Specific  Intent.     See  Limitation  of  Actions,  8. 

PART  PERFORMANCE. 

Example  of  Conduct  Avoiding  Statute  of  Frauds.     Stat,  op  Frauds,  2. 

PASSENGERS. 

Who  May  be  Classed  as  Such  on  Work  Trains.     See  Carriers,  1. 
E^ridence  of  Custom  to  Carry  Persons  on  Trains.     See  Carriers,  5. 
Risk  of  Persons  Riding  on  Log  Trains.     See  Carriers,  7. 
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PAUPERS. 

LlABIUTT  OF  RBLATIVB8  FOR  SUPPORT. 

1.  Under  Section  2654,  B.  &  C.  Comp.,* relating  to  the  duty  of  relatives 
to  support  paupers,  and  the  risrht  of  the  county  court  to  enforce  such 
action.  It  must  be  alleged,  In  an  action  by  a  county  to  recover  the  cost 
of  supporting  the  pauper,  that  the  defendant  relative  has  been  ordered  by 
the  county  court  to  provide  the  required  supi>ort  and  has  refused. 

Multnomah  County  v.  Faling,  603. 
Common  Law  Liability  to  Support  Poor  Rblation. 

2.  There  is  no  common  law  liability  resting  on  a  dtiasen  to  support  his 
poor  relations,  such  obligation  is  purely  statutory. 

Multnomah  County  v.  Falinp,  603. 
PAYMENT. 

One  paying  his  pbllgation  into  the  hands  of  an  agrent  of  the  payee  who 
has  In  his  possession  the  evidence  of  the  debt,  need  not  follow  the  pay- 
ment to  know  that  it  reaches  the  creditor;  but  what  may  be  the  rule 
where  the  payment  is  made  after  the  obligation  has  been  sold  and  is  not 
produced  when  the  payment  is  tendered  is  not  decided. 

McLeod  V.  Deapain,  636. 
PERJURY. 

Cause  for  Disbarment.     See  Attorney  ft  Client,  1. 

PERSONAL  INJURIES. 

See  Carriers,  1-7 ;  Damages,  1,  2 ;  Master  ft  Servant^  1,  2. 

PHRASES.     Same  as  Words  ft  Phra«e8. 

PLAT. 

Effect  of  Recording — Claim  of  Mistake — Selling  Lots.     Dedication,  1,  2. 

PLEADING. 

Amendment  During  Trial — ^Discretion  of  Court. 

1.  In  replevin  against  attaching  officers,  it  is  not  error  to  deny  their 
application  made  during  trial  to  amend  their  answer  by  pleading  the  at- 
tachment proceedings,  such  application  being  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and  its  ruling  not  being  reviewable  except  for 
abuse  of  such  discretion.  Taylor  v.  Brown,  423. 

Amendment — Discretion  of  Court. 

2.  A  motion  for  an  amendment  of  the  complaint  during  trial  is  ad- 
dressed to  thel  discretion  of  the  trial  court,  which  is  not  subject  to  review, 
in  the  absence  of  a  manifest  abuse.     Longfellov)  v.  Hufffnan,  486. 

Variance  Between  Pleadings  ASfD  Proofs. 

3.  An  allegsutlon  that  a  railroad  track  was  not  fenced  at  a  certain 
point,  is  not  supported  by  proof  that  a  gate  was  negligently  left  open  in 
a  fence  theretofore  constructed  at  that  point. 

High  V.  Southern  Pttcific  Co.  98. 
Plbaoinos  and  Proofs. 

4.  Parties  litigant  should  not  forget  the  rule  of  pleading  that  proofs 
must  correspond  to  and  be  limited  by  the  claims  stated  in  the  written 
pleadings,  and  rights  beyond  those  thus  asserted  cannot  be  granted  in 
law  actions.  Boring  Lumber  Co.  v.  Roots,  569. 

Form  of  Qeneral  Denial. 

5.  The  rules  of  pleading  under  statutes  permitting  general  denials  are 
reviewed  and  discussed.  Seffert  v.  Northern  Pacific  Railway  Co.  95. 
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Rule  a8  to  Pboop  Undb  Obnblal  Denials. 

6.  Any  fact  which  in  effect  admits  the  cause  of  action,  but  attempts 
to  avoid  its  force  and  effect,  must  be  affirmatively  pleaded :  evidence,  how- 
ever, which  controverts  facts  necessary  to  be  proved  by  plaintiff  nuiy  be 
shown  under  a  general  denial. 

MuUnomah  County  v.  Willamette  Towing  Co.  204. 

SUFFICISNCT  OF  DbTENBES. 

7.  Where  several  complete  defenses  are  pleaded,  the  defendant  is  en- 
titled to  a  verdict  if  he  shall  establish  any  one  of  them  at  the  trial 

Oilman  v.  Cochran,  474. 
Effect  of  Admissions  on  Plea  of  Limitations. 

8.  Though  a  failure  to  deny  the  allegations  of  a  complaint  Is  an  ad- 
mission thereof,  such  admission  does  not  preclude  the  plea  of  the  statute 
of  limitations.  Oilman  v.  Cochran,  474. 

Sufficiency  of  Reply — ^Waiver  of  Defect. 

9.  A  denial  in  a  reply  of  "each  and  every  allegation  of  said  answer 
except  such  facts  as  are  set  forth  in  the  complaint  admitted  by  said 
answer."  is  equivalent  to  a  denial  of  every  allegation  in  the  answer  except 
as  alleged  In  the  complaint,  and,  if  It  Is  defective,  it  is  not  entirely  bad. 
and  objection  thereto  is  waived  by  going  to  trial  wkhout  question. 

Seffert  v.  Northern  Pacific  Railway  Co.  95. 
Contempt — Office  of  Affidavit. 

10.  In  contempt  proceedings  the  affidavit  by  which  the  matter  is 
brought  to  the  attention  of  the  court  is  really  a  complaint  and  is  gov- 
erned by  the  rules  of  pleading.  State  ex  rel.  v.  Sieber,  1. 

Pleading  Seizure  Under  Writ  of  Attachment. 

11.  An  officer  who  attempts  to  justify  the  seizure  of  property  found  in 
the  possession  of  a  stronger  to  his  writ  must  both  plead  and  show  facts 
necessary  to  support  the  writ,  which  was  not  done  in  this  case,  and  the 
record  of  the  attachment  was  properly  excluded.         Taylor  v.  Brown,  423. 

Purpose  of  Making  More  Definite. 

12.  B.  A  C.  Comp.  I  86,  authorizing  the  court  to  require  a  pleading  so 
indefinite  that  the  precise  nature  of  the  charge  or  defense  is  not  apparent 
to  be  amended,  only  applies  to  a  pleading  containing  a  defective  or  vague 
statemt'nt  of  a  good  cause  of  action  or  defense,  and  to  defects  on  the  face 
of  the  pleading,  and  not  to  matters  omitted  which  the  opposite  party 
desires  inserted  in  order  to  demur  to  them. 

Multnomah  County  v.  WiUamette  Towing  Co.  204. 
Remedy  for  Commingled  Causes  of  Action. 

13.  Where  several  causes  of  action  are  confused  in  a  complaint  the 
proper  practice  is  to  move  for  an  order  requiring  them  to  be  separately 
stated,  or  that  an  election  be  made  between  them,  and  not  to  move  to 
strike  out  parts  of  the  pleading.  High  v.  Southern  Pacific  Co.  98. 

Relevancy  of  Testimony. 

14.  In  an  action  to  recover  money  paid  on  a  contract  where  plaintiff 
alleges  that  defendant  agreed  to  repay  the  money  received  in  case  of  non- 
performance on  his  part,  and  this  allegation  is  denied  in  the  answer, 
evidence  that  after  the  contract  w^as  executed  defendant  promised  to 
repay  the  money  is  admissible.  Morae  v.  Odell,  118. 

Aider  by  Verdict. 

15.  The  imperfect  allegation  or  recital  in  a  complaint  that  two  dollars 
was  paid  January  2.  1899.  In  the  allegation  that  nothing  had  been  paid  on 
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the  note  sued  on,  "except  *  *  the  sum  of  $2  paid  on  account  thereof, 
Jan.  2,  1899,'*  Is  cured  by  a  greneral  verdict  for  plaintiff,  the  issues  Joined 
requirlnir  proof  thereof.  Scott  v.  Christenaon,  223. 

PLEADINGS  AND  PROOFS.     See  Contempt,  2  :  Plbadino,  3,  4. 

POOL  SELLING. 

An  Act  Grossly  Disturbing:  Peace  and  Decency.     See  NufBANCB^  1. 
Concurrent  and  Exclusive  Jurisdiction  Over  by  Municipal  Corporations 
and  the  State.     See  Gaming,  4. 

POOR  RELATIONS. 

Liability  of  for  Support  Is  Statutory  Only.     See  Paupkrb,  1,  2. 

PORTLAND. 

Charter  of  1903.     See  Charters  of  Cities. 

POSTPONEMENT  OF  TRIAL.     Same  as  Continuance. 

PREPONDERANCE  OF  PROOF.     See  Specific  Performance,  2,  7,  10. 

PRESCRIPTION.     See  Adverse  Possession. 

PRESUMPTION 

Of  Continued  Ownership  of  Property.     See  Evidence,  6. 

Of  Revocation  of  Lost  Will.     See  Wills,  7,  8,  9.  10. 

That  Rulinss  of  Trial  Court  Were  Correct.     See  Appeal,  22-24. 

Of  Intent  From  Assault  Bein£r  Armed.     See  Criminal  Law,  9. 

As  to  Qualification  of  Accepted  Juror.     See  Criminal  Law,  10. 

As  to  Innocence  of  Crime  Chargred.     See  Criminal  Law,  17. 

Of  Nature  of  EMdence  Withheld.     See  Evidence,  7. 

PRINCIPAL  AND  AGENT. 
Effect  of  Notice  to  Agent. 

1.  Notice  to  an  agent  as  to  matters  over  which  he  has  authority  is 
notice  to  the  principal,  but  in  this  case  there  was  no  evidence  whatever 
tending  to  show  that  the  agent  had  any  authority  at  all  over  the  subject 
referred  to  in  the  notice.  Wollenberg  v.  Sykea,  163. 

Right  op  Ratification. 

2.  The  principal  must  adopt  or  reject  the  unauthorized  acts  of  his 
agent  as  an  entirety.  McLeod  v.  Deapain,  536. 

Limitation  of  Right  of  Ratification. 

3.  The  right  of  a  principal  to  ratify  unathorized  acts  of  his  agent  is 
subject  to  the  limitation  that  he  must  ratify  the  act  entirely  or  disaffirm 
It^he  cannot  accept  the  benefits  and  repudiate  the  obligations. 

McLeod  V.  Deapain,  536. 
Same — Case  Under  Consideration. 

4.  Where  an  agent  held  possession  of  the  security  for  a  series  of 
notes  owned  by  different  persons,  and  received  for  them  both  interest  and 
part'al  payments,  they  cannot  recognize  his  authority  for  the  purpose  of 
such  collections  as  they  received  and  deny  it  as  to  other  payments  which 
he  retained  and  converted.  McLeod  v.  Deapain,  536. 

Duty  to  Trace  Application  of  Payment. 

5.  One  who  pays  his  obligation  to  an  agent  of  the  payee  having  the 
evidence  of  the  debt  In  his  possession  Is  not  under  obligation  to  see  that 
the  payment  reaches  the  creditor,  though  that  may  not  be  the  case  where 
the  payment  is  made  to  the  payee  after  he  has  sold  and  delivered  the 
obligation  and  does  not  produce  it  when  payment  is  tendered. 

McLeod  v.  Deapain,  536. 
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Termination  op  Aosnct  bt  Insolvinct. 

6.  An  agency  may  be  presumed  to  continue  until  It  la  shown  to  have 
been  terminated,  but  It  will  cease  without  any  definite  act  of  the  prin- 
clpal  upon  the  general  knowledge  of  his  insolvency. 

McLeod  V.  De9pain,  536. 
Samb — Casb  Undir  Considbration. 

7.  Defendants,  who  had  had  a  debt  of  $28,000,  evidenced  by  a  note 
secured  by  mortgages,  applied  to  W.  to  furnish  money  to  pay  the  indebt- 
edness and  take  an  assignment  of  the  note  and  mortgages.  W.  secured 
the  money  from  plaintiff  and  others,  and  assigned  to  them  notes  made 
by  the  defendant  and  payable  to  him  as  trustee  and  secured  by  the  orig- 
inal note  and  mortgages.  He  held  the  original  notes  and  security  and 
all  the  other  notes  except  those  of  plaintiff  and  S.  He  received  payments 
sufficient  to  pay  all  the  notes,  but  did  not  credit  them  on  the  notes  of 
plaintiff  and  S..  or  pay  the  money  to  them.  He  continued  under  the  trust 
without  his  right  being  questioned  until  he  became  insolvent.  Held,  that 
W.  was  the  agent  of  plaintiff  and  S.,  with  full  authority  to  collect  the 
sums  represented  by  the  notes,  and  so  collected  the  money  which  was 
paid  to  him  in  trust  for  their  benefit  with  their  full  knowledge  and  assent, 
and  that,  sufficient  having  been  paid  to  him  In  that  capacity  to  cancel 
the  principal  and  interest  of  all  the  notes  g!ven,  they,  together  with  the 
mortgages,  should  be  canceled.  McLeod  v.  Deapain,  53C. 

Validitt  of  Ouarantbr  bt  Aobnt  to  Principal. 

8.  An  agent  may  lawfully  guarantee  to  his  principal  the  payment  of 
obligations  that  he  has  taken  In  the  course  of  his  agency  proceedings. 

McLeod  V.  Deepain,  53C. 
Books  op  Aobnt  as  ESvidbncb. 

9.  The  books  of  account  kept  by  a  trustee  are  admissible  against  his 
principal  to  show  admissions  against  interest,  as,  the  amounts  of  money 
received  for  the  benefit  of  his  principal,  and  also  to  show  disbursements 
made  within  the  scope  of  his  authority.  McLeod  v.  Deepain,  636. 

Illustration  of  Improper  Disbitrsbmbnt. 

10.  An  agent  having  authority  to  collect  a  large  note  accepted  a  farm 
for  a  stated  amount  and  entered  it  as  cash  in  his  agency  account,  after 
which  he  loaned  It  without  authority  to  the  debtors.  Held,  that  the 
debtors  are  entitled  to  credit  for  the  amount  paid,  the  question  of  its 
disbursement  being  entirely  between  the  agent  and  his  principal. 

McLeod  V.  Deepain,  536. 

AOENCT QUBSTIONB   FOft   COURT  AND   JURT   RBSPBCTIVBLT. 

11.  The  fact  of  agency  is  always  for  the  Jury,  but  what  may  be  done 
by  the  agent  Is  a  question  of  law  for  the  court 

Wollenberff  v.  Sykee,  168. 
Same — Case  Under  Consideration. 

12.  In  an  action  against  the  surety  on  an  undertaking  by  a  building 
contractor  for  performance  of  the  contract,  held,  that  whether  the  person 
assuming  to  act  as  plaintiff's  architect  was  his  agent,  and,  as  such,  author- 
ized to  act  for  him  was  a  question  for  the  Jury :  but  whether  It  was  within 
the  scope  of  his  authority,  as  such  agent,  to  procure  a  surety  for  the 
contractor,  was  a  question  for  the  court.  Wollenberg  v.  Rykee,  168. 

PRINCIPAL  AND  SURETY. 

Effect  of  Notice  to  Aobnt  of  Subbttbhip. 

1.  Notice  of  the  facts  constituting  suretyship  reaching  one  who  is  an 
agent  of  the  principal  as  to  this  transaction  Is  notice  to  the  principal. 

Hoffman  v.  Hahighont,  879. 
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Same — Case  Under  Consideration. 

2.  Where  several  parties  sign  a  note  as  makers,  but  under  an  under- 
standing with  the  officers  of  a  company  In  which  they  are  all  interested, 
that  the  note  is  really  to  be  used  as  collateral  to  secure  a  loan  to  such 
company,  this  being  known  to  the  agent  through  whom  the  money  was 
borrowed  and  paid  to  the  company,  such  parties  are  sureties  as  to  the 
principal  who  loaned  the  money,  she  being  bound  by  the  knowledge  of 
her  agent,  though  the  note  was  really  made  directly  to  her  and  the  real 
beneficiary  never  executed  any  instrument  to  which  the  note  in  question 
could  be  collateral.  Hoffman  v.  Habighorst,  879. 

Discharge  op  Surbtt  bt  Extending  Time  for  Payment. 

3.  Where  a  payee  of  a  note  grants  an  extension  of  time  for  payment 
thereof  to  a  principal  debtor,  without  the  consent  of  Its  sureties,  the  sure- 
ties are  discharged  from  liability,  not  only  to  the  payee,  but  to  those  who 
take  by  assignment  from  him  after  maturity. 

Hoffman  v.  HahigKorBt,  379. 

DlBCHARGB  BT  ACT  OF  CRBDITOR KNOWLEDGE  OP  SURETYSHIP. 

4.  To  render  the  conduct  of  a  creditor  available  as  a  discharge  of  the 
sureties  of  a  debtor,  it  must  appear  that  when  the  acts  relied  upon 
occurred  the  creditor  knew  of  the  suretyship.  It  is  not  necessary  that 
the  creditor  had  this  knowledge  when  the  debt  was  Incurred,  it  will  be 
sufficient  if  he  had  acquired  it  before  the  occurrence  complained  of. 

Hoffman  v.  Hahiphorat,  379. 
Bond — Estoppel  on  Surety  to  Deny  Signature. 

5.  Where  a  surety  signed  a  bond  and  delivered  It  to  the  principal  on 
condition  that  another  surety  be  secured,  and  the  bond,  regular  in  opi>ear- 
ance,  was  delivered  to  the  obligee  without  mention  of  the  condition,  the 
surety  is  estopped  to  deny  the  validity  of  his  act.  the  obligee  having 
disadvantageously  changed  his  position  in  consequence  of  receiving  the 
bond.  Wollenherg  v.  Sykea,  163. 

Effect  of  Signing.  Note  as  "Surety.**     See  Bills  ft  Notes,  1. 

PRINTING. 

Only  Actual  Cost  of  Abstracts  and  Briefs  is  Collectible.     See  Costs.  1. 

PRIVATE  WRITINQS. 

As  to  Books,  Maps  and  Telegrams.     See  Evidence^  9,  10,  11. 

PRIVILEGED  COMMUNICATIONS. 

Conversations  Between  Husband  and  Wife.     See  Witnessim,  7. 

PROCESS. 

Foreign  Corporation — ^Local  Secretar>'  as  Agent.     Corporations,  7. . . 

PROMISSORY  NOTES.     Same  as  Bills  ft  Notes. 

PROOF. 

Degree  of  Required  in  Oral  Contracts.     See  Spbc.  Perf.  8. 

Degree  of  Required  as  to  Contract  to  Invent.     See  Spec.  Perf.  2.  7.  10. 

PROVINCE  OF  JURY. 

Instruction  Construed  as  Assuming  the  Facts.     See  Trial.  8. 

PUBLIC  LANDS. 

Selbction  of  Indemnity  School  Lands — Contract. 

1.  When  the  selection  by  a  state  of  indemnity  school  lands  has  been 
approved  and  certified,  the  title  thereto  vests  in  the  state  if  the  general 
government  is  the  owner  of  the  premises,  and  the  approval  exhausts  the 
bases  offered  in  exchange.  Jforac  v.  Odell,  118. 
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CONCLUSIYBNBSS  OP  RULING  OP  LAND  DlTAHTMBNT. 

2.  Although  ordinarily  the  doctrine  of  ret  judicata  applies  to  the  final 
decisions  of  the  Land  Department  of  the  United  States,  It  will  not  apply 
where  the  proceedings  are  irreirular.  and  in  such  cases  ttie  Commissioner 
of  the  General  Land  Office  may  review  a  decision  of  a  predecessor. 

JITorse  v.  Odell,  118. 

COLLATBRAL  ATTACK  ON  DBSD  TO  PtTBUC  LAND. 

3.  A  deed  from  the  state  for  tide  land  is  not  void  because  the  line  of 
high  tide  was  further  out  than  the  land  conveyed!  so  that  It  did  not 
reach  the  water  at  all,  but  is  only  voidable  for  such  defect,  and  not  sub- 
ject to  collateral  attack.  Orant  v.  Oregon  Navigation  Co.  324. 

QUANTUM  OF  PROOF  in  Civil  Cases.     See  Spbc.  Psrf.  2,  7,  10. 

QUASHING. 

Grounds  of  Motion.     See  Indictmint  A  Information,  2. 

QUESTION   FOR  JURY. 

What  May  be  Done  Under  an  A«rency.     See  Principal  ft  Aoknt,  11,  12. 

QUESTION  NOT  RAISED  AT  TRIAL.     See  Appeal,  8,  9,  10. 

QUIETING  TITLE. 

Rbmovino  Cloud — Pobsbssion  op  Dbfbndant — ^Rembdt  at  La.w. 

1.  A  suit  to  remove  a  cloud  or  to  quiet  title  cannot  be  brought  under 
Section  516,  B.  A  C.  Comp.,  against  one  in  possession  of  the  property, 
since  then  an  adequate  remedy  exists  at  law  by  an  action  of  ejectment, 

Henderahott  v.  Sapuvold,  592. 

CONCLUSIVBNRSS  OF  JUDOMBNT. 

2.  A  Juderment  in  forcible  entry  or  detainer  does  not  bar  a  suit  to  can- 
cel a  deed,  to  quiet  the  title  or  remove  a  cloud.       Bum*  v.  Kennedy,  588. 

Facts  Showing  Deed  Not  to  Have  Been  Delivered. 

3.  Defendant  K  and  wife,  having  conveyed  property  to  plaintiff,  repre- 
sented that  there  was  a  mistake  in  the  deed,  whereupon  the  wife  insisted 
that  plaintiff  reoonvey  to  her,  she  agreeing  to  execute  to  plaintiff  another 
deed  to  the  property.  Plaintiff  consented,  and  proceeded  to  have  the  two 
deeds  drawn  correcting  the  mistake.  He  and  his  wife  executed  their  deed, 
but  before  K's  wife  would  sign  hers  she  asked  to  take  plaintiff's  out  and 
read  it  to  her  husband,  who  was  then  in  the  building  or  at  the  door. 
Instead  of  doing  so  she  took  it  away  and  had  it  recorded,  and  at  once  con- 
veyed the  property  to  defendant  H.  Held,  that  a  complaint  in  a  suit  to 
quiet  title,  charging  such  facts,  affirmatively  shows  that  there  was  no 
delivery  of  plaintiff's  deed  intended  to  pass  title,  consequently  no  title 
was  obtained  by  the  last  grantee  or  any  subsequent  purchaser. 

Bums  V.  Kennedy,  688. 
RAILROADS. 

Liability   op   for   Firbs   Rbsultino   From   Dbfbctive   Appltancbs   or 
Nbgliobnt  Operation  of  Road. 

1.  To  charge  a  railroad  company  for  Injury  resulting  from  a  Are  caused 
by  sparks  from  a  locomotive  that  was  either  improperly  constructed  or 
negligently  operated,  the  charge  must  be  proved  as  laid. 

Hawley  v.  Sumpter  Railtoay  Co.  509. 
Fire  From  Debris  on  Right  of  Wat. 

2.  Where  a  claim  against  a  railroad  company  Is  made  for  damages 
resulting  from  a  fire  originating  In  combustible  material  accumulated  on 
the  right  of  way.  It  Is  only  necessary  to  show  that  the  Are  started  as 
claimed   and   the   company   will   be    liable,    though   it   was   supplied  with 
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tht  best  of  locomotives  and  the  most  approved  appliances  for  preventing 
the  emission  of  sparks,  and  though  the  same  were  operated  by  the  most 
skilled  engineers.  Hawley  v.  Sumpter  Railway  Co.  509. 

FIRJB8 BVIDBNCB  OP  NBOLIOBNCE. 

3.  The  evidence  of  plaintiff  makes  at  least  a  prima  facie  case  of  negli- 
gence on  the  part  of  the  defendant  railroad  company  In  allowing  com- 
bustible material  to  accumulate  on  its  right  of  way. 

Hawley  v.  Sumpter  Railway  Co.  509. 
Same — Cabs  Under  Consideration. 

4.  The  evidence  of  plaintiff  Justifies  an  inference  that  the  fire  in  ques- 
tion started  from  sparks  dropped  by  one  of  defendant's  locomotives  into 
combustible  material  negligently  allowed  to  accumulate  on  defendant's 
right  of  way,  and  escaped  therefrom  to  plaintiffs  property,  destroying  It. 

Hawley  v.  Sumpter  Railway  Co.  509. 
E^riDBNCB  OF  F1RB8  From  Otmbr  Engines. 

5.  In  actions  for  damages  resulting  from  fires  caused  by  passing  en- 
gines, it  may  be  shown  that  other  fires  were  caused  by  locomotives  of 
defendant  at  various  times  in  the  same  vicinity. 

Hawley  v.  Sumpter  Railway  Co.  509. 

F1RB8  BT  Engines — Contributort  Negliobncb. 

6.  One  who  is  in  a  position  to  prevent  any  danger  from  fire  set  by 
.sparks  from  a  locomotive  without  incurring  unusual  danger,  and  who 
makes  no  effort  to  do  so,  is  guilty  of  negligence  precluding  a  recovery. 

Hawley  v.  Sumpter  Railway  Co.   509. 
ESviDBNCB  OP  Fires  Not  Connected  With  Defendant. 

7.  In  an  action  against  a  railway  company  for  a  fire  set  by  sparks 
from  a  locomotive,  it  is  error  to  permit  a  witness  to  testify  that  he  had 
seen  fires  along  the  company's  right  of  way,  unless  the  testimony  connects 
the  fires  with  the  operation  of  the  road  by  the  company. 

Hawley  v.  Sumpter  Railway  Co.  509. 
Limits  of  Depot  Grounds — Question  for  Jurt. 

8.  Where  the  evidence  is  conflicting  as  to  the  extent  of  the  space 
reasonably  required  for  depot  grounds  at  a  given  station,  the  question 
whether  a  particular  point  is  within  the  depot  grounds  should  be  sub- 
mitted to  the  jury.  High  v.  Southern  Pacific  Co.  98. 

Fencing — Variance  Between  Pleadings  and  Proofs. 

9.  An  allegation  that  a  railroad  track  was  not  fenced  at  a  certain 
point,  is  not  supported  by  proof  that  a  gate  was  negligently  left  open  In 
a  fence  heretofore  constructed  at  that  point. 

High  v.  Southern  Pacific  Co,  98. 
Contract  for  Right  of  Wat — Right  of  Entry. 

10.  A  contract  agreeing  to  convey  a  right  of  way  witliin  a  time  speci- 
fied, with  the  right  to  enter  on  the  property  described,  does  not  confer  an 
immediate  right  of  entry.  Boring  Lumber  Co.  v.   Roote.   569. 

RATIFICATION. 

Facts  Suggesting  Approval  of  Acts  of  General  Manager.     See  Corp.  6. 
Approval  Must  be  Entire  or  Not  at  All.     Principal  Sc  Agent,  2,  3,  4. 

REASONABLE  DOUBT.     Instruction.     See  Cri.minal  Law,  12. 
49  Or.  — 45 
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RECORDS. 

Recording  Instrumbntb  in  Dbsionated  Books. 

1.  If  no  particular  book  ts  deslsnated  in  which  an  instrument  must  b« 
recorded.  It  will  be  sufficient  to  record  it  In  any  book  kept  by  the  record- 
in^T  officer  for  that  purpose.  Slover  v.  Bailey,  426. 

County  Court  Records — Dockets  and  Journals — Directory  Statute. 

2.  Section  921.  B.  A  C.  Comp.,  providln«r  that  the  business  of  the 
county  court  shall  be  docketed  and  disposed  of  in  a  certain  order,  and 
shall  be  entered  and  kept  in  separate  books,  is  only  directory,  and  an 
order  or  Judgment  of  the  court  entered  In  any  of  its  books  of  record  is 
valid.  State  v.  MacBlrath,  294. 

REDEMPTION. 

Mortgrage — Foreclosure — Junior   Lien   Holders.     See   Mortoaobs^    11. 

REFORMATION  OF  INSTRUMENTS. 
Mutual  Mistake — Burden  of  Proof. 

1.  Written  instruments  will  not  be  reformed  for  mistake  unless  such 
mistake  is  clearly  shown  to  have  been  mutual,  and  on  that  point  the  plain- 
tiff has  the  burden  of  proof.  In  the  present  instance  the  evidence  does 
not  clearly  show  that  there  was  a  mistake.  Bower  v.  Botoeer,  182. 

Drunkenness  as  Ground  for  Relief. 

2.  A  party  must  have  been  entirely  without  understanding  of  his 
actions  to  Justify  a  court  in  reforming  or  avoiding  his  contract  because 
of  drunkenness.  Pagan  v.   Wiley,  480. 

RELATION.  Title  by.     See  Waters,  15. 

RELATIVES. 

Liability  of  Relations  to  Support.     See  Paupers. 

REMANDMENT. 

Reversing  Judgment  With  Particular  Instructions.     See  Appeal,  IS. 

REMARKS  BY  TRIAL  JUDGE. 

Statement  Considered  a  Commentary  on  the  Facts.     Husb.  ft  Wifb,  3. 

REMEDY  AT  LAW. 

Where  No  Equitable  Jurisdiction  Exists.     See  Equity,  1,  2. 
Where  Equity  May  Intervene.     See  Creditors'  Suits,  1. 

REMOVING  CLOUD  From  Title.     Same  as  Quieting  Title. 

REPLEVIN. 

Rights  Under  Actual  Possession. 

1.  Actual  possession  of  property  is  sufficient  to  sustain  a  reple\in 
action  against  one  who  has  seised  It  wrongfully,  without  regard  to  any 
paper  title.  Taylor  v.  Brovon,  423. 

Pleading  Seizure  Under  Writ  of  Attachment. 

2.  An  officer  who  attempts  to  Justify  the  seizure  of  property  found  in 
the  possession  of  a  stranger  to  his  writ  must  both  plead  and  show  facts 
necessary  to  support  the  writ,  which  was  not  done  in  this  case,  and  the 
record  of  the  attachment  was  properly  excluded.       Taylor  v.  Brown,  4 23. 

Affidavit  for  Writ  as  Evidence — Aiding  Answer. 

3.  The  affidavit  filed  by  a  plaintiff  in  replevin,  stating  the  alleged 
cause  of  the  detention  of  the  property  by  defendant,  is  not  a  pleading,  and 
therefore  cannot  aid  a  defective  answer.  Taylor  v.  Broum,  423. 
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PLBADINO AMBNDMBNT — DlSCRBTION    OF   COURT. 

4.  In  replevin  agulnst  attaching:  oQlcers,  It  Is  not  error  to  deny  their 
application  made  during  trial  to  amend  their  answer  by  pleadlnir  the  at- 
tachment proceedlnfirs,  such  application  being  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and  Its  rullner  not  belnff  reviewable  except  for 
abuse  of  such  discretion.  Taylor  v.  Broton,  423. 

Admissibilitt  op  Qusstion  Calling  por  an  Opinion. 

5.  In  replevin  by  one  in  possession  of  machinery  attached  as  belonfflner 
to  another,  the  question  asked  plaintiff,  "Could  any  reasonable  person 
dolnff  business  with"  the  attachment  defendant,  'Mn  supplylnsr  parts  of 
machinery  for  the  machine,  know  that  you  controlled  It?"  was  properly 
excluded  as  calllnsr  for  witness'  mere  opinion,  and  not  for  any  pertinent 
facts.  Taylor  v.  Broum,  423. 

REPUDIATION. 

Effect — ^Remedies  of  Injured  Party.     See  Contracts,  2. 

REPUGNANCY  In  the  Acts  Charged.     See  Indictmbnt  &  Information,  3. 

REQUESTED  INSTRUCTIONS. 

Proper  to  Refuse  When  Already  Given  in  General  Charge.     Trial,  9. 

RES  GESTAE.     See  E^odbncb,  8. 

RES  JUDICATA.     See  Jitdombnt,  1,  2. 

RETROSPECTIVE  LAW. 

Legislative  Power  to  Cure  Irregularities  and  Defects.     Taxation,  5. 

RETURN. 

Tax  Sales — Sufficiency  of  Endorsement  on  Writ.     See  Taxation,  10. 

REVOCATION. 

Parol  License — Expenditures — Estoppel.     See  Licenses,  1,  2. 

RISK  Assumed  by  Passengers.     See  Carriers,  7. 

RULES  OP  COURT. 

Sufficiency  of  Abstract. 

An  abstract  of  the  record  is  sufficient  If  It  shows  enough  of  the 
proceedings  to  enable  the  court  to  pass  upon  the  questions  presented,  which 
was  the  case  here.  Keen  v.  Keen,  362. 

Expense  op  Printing. 

On  a  motion  to  retax  costs  of  the  printing  of  appellant's  abstract  and 
brief,  the  Issue  to  be  determined  is  not  the'  reasonableness  of  the  charges, 
but  what  was  actually  paid  by  appellant. 

Portland  Iron  Works  v.  Willett,  245. 
SALES. 

Concurrent  Acts. 

1.  An  agreement  by  a  debtor  to  sell  to  his  creditor  specified  chattels  at 
a  fixed  price  for  each,  the  total  to  be  applied  on  the  vendor's  note,  and  by 
the  creditor  to  accept  the  specified  chattels  at  the  price  stated  and  credit 
the  price  ^n  such  note.  Is  one  requiring  the  performance  of  concurrent  acts, 
and  neither  can  claim  default  against  the  other  without  himself  being 
ready,  able  and  willing  to  perform  his  part.     Longfellow  v.  Huffman,  486. 

Inferior  Quality — Construction  of  Pleadings. 

2.  In  an  action  for  breach  of  contract  to  purchase  hay  where  defend- 
ant alleged  that  plaintiff  agreed  to  sell  them  good.  No.  1,  merchantable 
hay,  a  reply  denying  that  the  hay  delivered  was  not  good  or  merchantable 
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and  controverting  all  other  allesatlons  of  new  matter  in  the  answer,  is 
equivalent  to  denying  that  plaintiff  stipulated  to  ^11  No.  1  hay,  and 
evidence  that  the  hay  delivered  was  merchantable  Is  within  the  issues. 

Eaton  V.  Blackburn,  22. 

Words  Mbrchantablb  and  Markbtabxjb. 

S.  The  words  "merchantable"  and  "marketable"  are  practically  syn- 
onymous, as  applied  to  property  sold  by  quality  and  description. 

Eaton  V.  BJackbum,  22. 
SCHOOL  LANDS. 

Effect  of  Approval  and  Certification  of  Indemnity  Lists.     Pub.  Lands,  1. 

Assignment  of  Sale  Certificate  as  a  Deed.     See  Forobrt. 

SELF  DEFENSE. 

Elvidence  of  Desperate  Character  of  Deceased.     See  HoMicms,  1. 

SELF  EXECUTING  Provisions.     See  Constitutional  Law,  4,  5. 

SELF  SERVING  DECLARATIONS;  Books  of  Account.     See  E:vidbncb,  10. 

SESSION  LAWS  OF  OREGON  Construed  in  This  Volume. 

General  Laws  1903.     p.  204.  |    1  

1906,     p.     41,  I    1  296 

pp.     41,     46.  I    8  353.  3G0 

pp.     41.     47.  1 10  353.  855 

pp.     41.     48.112  358.358 

pp.  223,  224,  I    3  286,291 

pp.  243,  260,  148,  subd.  18 626,  628 

Special    Laws    1903,     p.     14.  I    2  43,     45 

SETTING  ASIDE  INDICTMENT. 

Grounds  on  Which  Indictment  May  be  Set  Aside.     Indict.  &  Inf.  1,  2. 

SHIPPING, 

Torts — Joint  and  Sbvbral  Liability. 

1.  If  an  injury  to  a  bridgre  by  a  passing  vessel  is  caused  by  negligence 
in  undertaking  the  voyage  under  the  circumstances,  and  that  negligence 
was  the  proximate  cause  of  the  injury,  all  persons  controlling  or  partici- 
pating in  the  voyage  will  be  Jointly  and  severally  liable;  but  if  the  injury 
was  due  to  negligent  navigation  after  the  voyage  was  begun,  those  con- 
cerned in  the  navigation  will  be  alone  liable. 

Multnomah  County  v.  Willamette  Towinff  Co.  204 
Chartkr — LiABiLrrT  por  Manaqbment  of  Vbssbl. 

2.  A  charter  party  which  leaves  the  vessel  in  charge  of  a  master  em- 
ployed by  the  owners,  who  are  to  furnish  a  full  complement  of  men,  pro- 
vide provisions,  pay  expenses  (except  fuel,  port  charges,  expenses  of  load- 
ing and  the  like),  is  not  a  demise  of  the  vessel,  but  a  freighting  contract, 
and  the  charterer  Is  not  liable  for  the  acts  of  the  offlcers  and  crew  in  the 
management  of  the  vessel. 

Multnomah  County  v.  Willamette  TouHng  Co.  204 
SPECIAL  LAWS. 

Definition  of  Local   and  Special  Statutes.     See  Const.  Law,  7. 
Right  of  Cities  to  Legislate  on  Local  Matters.     See  Const.  Law,  6. 

SPECIFIC  BEQUESTS. 

Definition— Example — Validity  of.     See  Wills,  16,  18. 

SPECIFIC  PERFORMANCE. 

Spbcipic  Performance — Condition  Prbcbdent. 

1.  Where  a  contract  of  employment  stipulated  that  inventions  made  by 
the  employee  should  be  the  property  of  the  employer,  and  the  employee 
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made  inventions,  and  incurred  expenses  in  making  applications  and  pro- 
curing: patents,  the  employer  must,  in  order  to  compel  the  employee  to 
surrender  title  to  the  patents,  pay  the  expenses  incurred. 

Portland  Iron  Works  v.  Willett,  245. 

Contract  to  Invent — Dbqreb  of  Proof. 

2.  To  warrant  a  decree  for  the  specific  performance  of  a  contract  stip- 
ulating that  the  inventions  of  an  employee  made  during  his  employment 
shall  become  the  property  of  the  employer,  the  contract  must  be  clearly 
proven  and  its  terms  as  to  subject-matter,  consideration  and  other  essen- 
tials must  be  specific.  Portland  Iron  Works  v.   Willett,  245. 

Suit  as  Waiver  of  Incumbrance. 

4.  A  vendee  having  a  contract  to  purchase  as  soon  as  he  may  desire 
after  the  vendor's  title  shall  be  perfected  may  waive  the  preliminary  re- 
quirement of  title  and  demand  a  deed  at  any  time,  and  the  bringing  of 
a  suit  for  specific  performance  is  such  a  waiver,  though  the  title  must 
be  subsequently  perfected  within  a  reasonable  time. 

West  V.  Washington  Railway  Co.  436. 
Scope  of' Relief  Afforded. 

5.  Where  a  vendor  has  leased  property  with  an  option  to  the  lessee 
to  purchase  during  the  term,  and  then  refuses  to  perform  upon  demand 
and  retakes  possession,  the  lessee  is  entitled  to  a  decree  restoring  the 
pos.sesslon,  and  directing  the  vendor  to  execute  a  deed  upon  payment  of 
the  contract  price  if  the  vendee  so  desires. 

West  v.  Washington  Railway  Co.  436. 
Damages. 

6.  In  a  suit  for  specific  performance,  the  court  having  acquired  Juris- 
diction, may  assess  such  damages  as  appear  to  have  been  sustained  prior 
to  the  filing  of  the  complaint  as  Incidental  to  the  remedy  of  specific 
performance.  West  v.  Washington  Railway  Co.  436. 

Oral  Contract  to  Sell — Writings. 

7.  Where  a  parol  contract  is  sufficiently  definite  to  be  specifically  en- 
forceable, the  right  to  such  relief  is  not  affected  by  the  fact  that  a  writ- 
ten memorandum  of  the  contract  subsequently  prepared  and  signed  by 
the  vendor  and  tendered  to  the  vendee  for  signature  does  not  correctly 
state  the  terms  orally  agreed  upon,  since  the  rights  of  the  parties  were 
fixed  before  the  writing  was  made,  and  the  latter  is  only  a  circumstance 
in  the  general  history  of  the  controversy. 

West  V.  Washington  Railway  Co.  486. 
Degree  of  Proof  Required. 

8.  One  seeking  the  specific  performance  of  an  oral  contract  need  not 
establish  a  clear  and  definite  contract  beyond  a  reasonable  doubt,  but  it 
will  be  sufficient  to  satisfy  the  court  that  the  contract  was  made  a» 
claimed  by  plaintiff.  West  v.  Washington  Railway  Co.  436. 

Effect  of  Evidence. 

9.  In  view  of  the  Inherent  probability  of  the  truth  of  plain tlfTs  claim 
that  he  was  given  the  right  to  purchase  the  land  in  question,  and  from 
the  fact  that  he  took  possession  without  objection  and  made  permanent 
Improvements,  the  conclusion  Is  that  the  defendant  agreed  to  sell  as 
claimed.  West  v.  Wtishington  Railway  Co.  436. 

Effect  of  Incumbrance. 

10.  Where,  In  a  suit  for  specific  performance,  the  complaint  alleged 
that  at  the  time  of  making  the  contract  defendant  was  the  owner  in  fee 
and  in  possession  of  the  property,  and  the  answer  admitted  such  allega- 
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tlons,  and  alleged  that  defendant  had  been  and  was  the  owner  of  the  prop- 
erty which  was  Incumbered  by  a  real  estate  mortgage,  a  provision  in  the 
contract  that  the  sale  should  be  completed  at  complainant's  option,  as  soon 
as  title  was  perfected,  did  not  preclude  complainant  from  waiving  release 
of  the  mortga«re  and  enforcln§r  specific  performance;  defendant  being 
entitled  to  a  reasonable  time  thereafter  In  which  to  discharge  the  mortgage 
lien.  West  v.  Waahington  Railway  Co.  4S6. 

Nbbd  or  TiCNDBR  After  Refusal  to  Accept. 

11.  After  a  vendor  has  refused  to  accept  further  payments  on  a  con- 
tract the  vendee  need  not  make  any  additional  tender  as  a  condition  of 
enforcing  specific  performance  of  such  contract. 

West  V.  Washington  Railway  Co.  436. 
STATUTE  OF  FRXUDS. 

E3FFECT  OF  Part  Performance. 

1.  Where  a  lesee  takes  possession  under  a  lease  with  an  option  to 
purchase  during  the  tet-m  at  an  agreed  price,  complies  wiin  all  the  terms 
of  the  lease,  and  in  addition  makes  permanent  Improvements,  there  is 
such  a  part  performance  of  the  option  as  to  dispense  with  the  require- 
ments of  the  statute  of  frauds. 

West  V.  Washington  Railioay  Co.  436. 

Executed  Contracts — Statute  of  Frauds. 

2.  Agreements  either  oral,  or  partly  written,  are  binding  on  the 
parties  and  not  subject  to  the  statute  of  frauds,  after  being  executed. 

McLeod  v.  Despain,  536. 
STATUTE  OF  LIMITATIONS.     Same  as  LiMrrATiON  of  Actions. 

STATUTES. 

Title— Plurality  of  Subjects. 

1.  Sp.  Laws  1903,  p.  337,  was  entitled,  "An  act  to  amend"  certain 
specified  sections  "of  an  act  entitled  *An  act  to  inconwrate  the  City  of 
Salem,'  and  to  repeal  an  act  entitled  *An  act  to  incorporate  the  City  of 
Salem,'  approved  October  15,  1862,  and  an  act  entitled  'An  act  to  incor- 
porate the  City  of  Salem,'  approved  February  15.  1893,  and  to  repeal  all 
acta  and  parts  of  acts  in  conflict  therewith,  approved  Februa<r».'  3  7.  1899. 
and  to  amend."  certain  specified  subdivisions  of  such  "act  as  amended 
by"  certain  other  sections  "of  an  act  entitled  *An  act  to  amend  [certain 
sections]  of  the  •  •  act,'  approved  February  15,  1901."  Section'  1  of 
the  act  of  1903  amended  the  act  incorporating  the  City  of  Salem  by 
extending  the  territorial  limits  thereof  so  as  to  Include  plaintiff's  land. 
Held,  that  the  act  of  1903  was  not  in  violation  of  Const.  Or.  Art.  IV.  $  20. 
requiring  that  every  act  shall  embrace  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title,  etc.  Murphy  v.  Salem,  54. 

Titles  of  Ambndatort  Acts. 

2.  The  title  to  an  amendatory  act  is  sufficient  If  it  refers  to  the  par- 
ticular section  it  is  intended  to  alter,  and  it  will  not  violate  Const.  Or. 
Art.  IV.  I  20,  requiring  that  every  act  shall  embrace  but  one  subject, 
which  shall  be  expressed  In  its  title,  unless  the  provisions  of  the  amend- 
ment are  such  as  could  not  have  been  included  in  the  original  act  as 
matters  properly  connected  therewith.  Murphy  v.   Salem,  fit. 

Title  of  Act— Effect  op  Slight  Error — Construction. 

3.  A  slight  Immaterial  error  In  the  title  of  a  legislative  act,  one  that 
evidently  did  not  mislead  or  deceive  any  intelligent  person,  ought  not  to 
be  considered  as  affecting  the  validity  of  such  act.       Murphy  v.  Salem,  54. 
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Same — Case  Undbr  Consideration. 

4.  Sp.  Laws  1899,  p.  921,  was  entitled  "An  act  to  Incorporate  the  City 
of  Salem,"  and  to  repeal  an  act  entitled  "An  act  to  incorporate  the  City  of 
Salem,"  approved  October  — ,  1862,  etc.,  and  to  repeal  all  acts  and  parts 
of  acts  in  conflict  "herewith."  Special  Laws  1903,  p.  337,  amendinsr  the 
former  act,  in  purporting  to  set  out  its  title  inttroduoed  the  number  "16" 
in  the  space  between  the  word  "October"  and  the  number  "1862"  and 
changed  the  word  "herewith"  to  "'therewith."  Held,  that  the  insertion 
of  such  number  and  the  substitution  of  the  word  were  not  such  defects  as 
should  defeat  the  amendment.  Murphy  v.  Salem,  54. 

Statutes — ^Emerobnct  Clause — Construction  of  Referendum  Amend- 
ment TO  State  Constitution. 

5.  The  Initiative  and  referendum  amendment  of  1902  to  Section  1  of 
Article  IV  of  the  Constitution  of  Oregon,  reserving  to  the  people  the  right 
to  reject  any  act  of  the  legislature,  "except  as  to  laws  necessary  for  the 
Immediate  preservation  of  the  public  peace,  health  or  safety,"  must  be 
read  in  connection  with  and  as  a  part  of  Section  28  of  the  same  article, 
providing  that  no  act  shall  take  effect  until  ninety  days  from  the  end  of 
the  session  at  which  it  was  passed,  except  in  case  of  an  emergency,  which 
must  be  declared  in  the  act.  the.  effect  of  which  Is  that  only  those  acts 
can  immediately  go  into  effect  that  are  declared  by  the  legislature  in  the 
act  itself  to  be  necessary  for  the  itnmedlate  preservation  of  the  public 
peace,  health  or  safety.  Beare  v.  Multnomah  County,  42. 

Same — Case  Under  Consideration. 

6.  The  act  of  1903,  granting  to  a  certain  class  of  circuit  Judges  an 
increased  salary,  passed  with  an  emergency  clause  reciting  that  whereas 
the  compensation  of  certain  Judges  was  inadequate  an  emergncy  was 
declared,  and  the  act  should  take  effect  on  Its  approval  (Laws  Sp.  Sess. 
1903,  p.  14,  12),  did  not  take  eflfeot  on  its  approval  by  the  governor,  since 
the  emergency  clause  did  not  declare  the  act  to  be  necessary  for  the  Im- 
mediate preservation  of  the  public  peace,  health  or  safety,  as  requfred 
by  the  constitutional  amendment  of  1902. 

Sears  v.  Multnomah  County,  42. 
Amendment— Effect  of  Rb-bn acting  Former  Statute. 

7.  A  re-enactment  of  a  former  statute  is  considered  as  a  continuation 
of  the  language  so  repeated  and  not  a  new  enactment  as  of  that  date,  and 
the  same  rule  applies  to  the  use  of  terms  synonymous  with  those  In  the 
prior  statute.  Renshaw  v.  Lane  County  Court,  526. 

Same — Charter  of  Buobnb. 

8.  In  the  statute  of  1905,  reincorporating  the  City  of  Eugene  and  re- 
pealing all  acts  and  parts  of  acts  In  conflict  therewith,  the  amendment  em- 
powering the  common  council  to  license,  tax,  regulate  or  prohibit  bar- 
rooms, drinking  shops  •  •  and  places  where  spirituous,  malt,  vinous  or 
intoxicating  liquors  are  sold  (Sp.  Laws,  1906,  pp.  243,  260,  I  48,  subd.  18), 
did  not  amend  the  old  charter  respecting  the  power  to  prohibit,  the  word 
"intoxicating"  used  in  the  new  charter  being  a  synonym  of  the  kinds  of 
liquor  specified  in  the  old  charter.       Renahaw  v.  Lane  County  Court,  526. 

Curing  Irregularities  and  Omissions. 

9.  The  legislature  may  subsequently  cure  such  omissions  or  Irregulari- 
ties In  the  proceedings  of  public  ofTlcers  as  might  have  been  originally  dis- 
pensed with.  Ay  era  v.  Lund,  303. 
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Session  Laws. 

General  Liiws  1905.  p.  41,  f  1         295 

pp.   41.  45,  I  8         353.  360 

pp.     41,  47,110                      353.355 
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pp.  223,  224.  13                     286.  291 

pp.  243.  250.  148.  subd.   18 626.  528 

Special  Session  1903,     p.     14.  12                    43.  45 

STIPULATION. 

An  oral  stipulation  in  open  court  to  select  the  Jury  from  the  list  and 
waive  the  right  to  challenge  for  implied  bias  Is  applicable  to  that  trial 
only.  Multnomah  County  v.  Willamette  Toicing  Co.  204. 

STREETS. 

Effect  of  Recording  Plat  Showing  Streets.     See  DbdicatTon,  1. 
Claim  of  Mistake  in  Recorded  Plat.     See  Dedication,  3. 
Selling  and  Buying  by  Plat — Acceptance.     See  Dedication,  2. 
Equitable  Estoppel  Against  Opening.     See  Estoppel,  4. 

STRIKING  OUT. 

Motion  Not  Proper  in  Confused  Pleading.     See  Pleading,  13. 

SUBMERGED  LAND. 

Effect  of  Deed  of — Intent  of  Grantor.     See  Navigable  Waters,  3. 

SUBROGATION. 

Principal  and  Surety — Rights  of  Surety  as  to  Principal — Right 

After   Payment — ^Rbimburbembnt  and   Subrogation. 
Where   the   plaintiff   had   been   a   surety   on   a  note,   but  subsequently 
bought  it.  the  assignment  to  him  was  not  a  discharge  of  the  note,  but  en- 
titled him  to  be  subrogated  to  the  rights  of  the  creditor  against  his  prin- 
cipal, and  to  foreclose  a  mortgage  given  to  secure  the  note. 

Maratera  v.  Umpqua  Oil  Co.  374. 
SUBSEQUENT  APPEAL,     Law  of  the  Case.     See  Appeal  A  Error,  26. 

SUBSTITUTION. 

Transfer  of  Interest  During  Litigation.     See  ■  Abatement,  2. 
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SUMMONS. 

Process — ^Local  Agent  of  Foreign  Corporation.     See  Corporations,  7. 

srPERSEDEA&     <•  **  Appeal  ft  Error,  8. 
SURETY.     Same  as  Principal  A  Surety. 

SURVEYOR.     Proper  Scope  of  Testimony  of.     See  Boundaries,  1. 

TAKING  CASE  FROM  JURY. 

Directing  Verdict  In  Cases  of  Conflicting  Evidence.     See  Trial^  7. 
TAXATION. 

Taxes — Method  Required  to  Collect — Jurisdiction  op  Equitt. 

1.  The  method  of  collecting  taxt  s  prescribe  by  statute  is  the  one  that 
must  be  pursued  by  the  public  authorities  for  that  purpose. 

Multnomah  County  v.  Portland  Cracker  Co.  345. 
Same — Case  Under  Consideration. 

2.  Where  a  statute  reqvUres  the  tax  collector  to  return  to  the  of&ce  of 
the  county  clerk  a  roll  showing  the  uncollected  taxes  and  directs  that  the 
clerk  make  therefrom  a  delinquent  roll  with  a  warrant  to  the  tax  collector 
to  collect  the  sums  thereon  stated  from  the  persons  against  whom  they 
are  assessed,  the  record  thus  provided  for  is  exclusive,  and  the  fact  that 
extraneous  memoranda  or  notations  to  the  eflPect  that  the  taxes  have  been 
remitted  are  allowed  to  be  made  on  the  record  by  strangers  affords  no 
reason  why  the  clerk  should  not  issue  the  delinquent  warrant  or  the 
sheriff  enforce  it  as  directed,  and  a  court  of  equity  should  not  undertake 
to  cancel  such  notations,  for  they  are  obviously  void  as  they  appear. 

Multnomah  County  v.  Portland  Cracker  Co,  345. 

JuRiDicTiON  OP  Equity — Remedy  at  Law — Money  Judgment. 
.  3.  The  rule  that  equity  will  retain  control  of  a  case  and  do  full  Justice 
between  the  parties,  even  to  a  money  Judgment,  after  it  has  acquired  Juris- 
diction on  an  equitable  ground,  cannot  be  invoked  in  a  case  where  all  the 
equitable  grounds  have  failed — there  the  only  questions  before  the  court 
are  legal  and  the  law  courts  afford  an  adequate  remedy. 

Multnomah  County  v.  Portland  Cracker  Co.  345. 
Same — Case  Under  Consideration. 

4.  In  a  suit  to  cancel  alleged  fraudulent  entries  on  public  records  and 
to  recover  the  amount  of  a  tax  which  purported  to  be  cancelled  by  such 
entries,  the  decree  granting  all  the  relief  asked  cannot  be  sustained  as 
to  the  Judgment  for  the  tax  where  it  appears  that  all  the  entries  are  either 
void  on  their  face  or  have  already  been  set  aside  by  the  court  having 
control  of  the  records,  for  the  statutes  afford  suiflcient  means  of  collect- 
ing the  tax  without  the  intervention  of  a  court  of  equity. 

Multnomah  County  v.  Portland  Cracker  Co.  345. 
Curative  Statute — ^Retroactivb  Effect — Taxation — Levy. 

5.  Under  the  rule  that  the  legislature  may  subsequently  cure  such 
omissions  or  irregularities  in  the  proceedings  of  public  officers  as  might 
have  been  originally  dispensed  with,  it  is  competent  to  enact  that  sales 
for  taxes  theretofore  made  shall  be  valid,  notwithstanding  the  required 
levy  was  not  made  as  required  by  statute.  Ayera  v.  Lund,  803. 

Same — Case  Under  Consideration 

6.  By  Hill's  Ann.  Laws  1892,  ||  2814.  2816,  the  sheriff  was  required,  un. 
der  his  warrant,  when  resort  was  had  to  real  estate  for  the  collection  of 
taxes,  to  levy  on  the  property  before  advertising  it  for  sale.  Section  3185 
of  B.  &  C.  Comp.,  enacted  afterwards,  provides  that  sales  of  land  for 
taxes  theretofore  or  thereafter  made  to  counties  shall  be  void  notwlth- 
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standing^  the  omission  of  the  sheriff  to  make  a  levy.  Held,  that  a  sale 
made  before  the  pcuisa«e  of  the  latter  act  without  a  levy  by  the  sheriff 
was  validated  by  the  passacre  of  such  act  since  It  was  an  omission  in 
the  proceedinfiTS  of  a  public  officer  which  it  was  competent  for  the  legisla- 
ture to  cure  by  retroactive  enactment.  Ayera  v.  Lund,  303. 

Tax  Dbbds — Burden  op  Proof  to  Maintain. 

7.  Unless  otherwise  specially  provided,  the  claimant  under  a  tax  deed 
has  the  burden  of  proof  as  to  its  validtiy.  Ayera  v.  Lund,  303. 

Salbs  to  Countt — Effect  of  Deed. 

8.  Section  3127,  B.  St,  C.  Comp.,  which  provides  that  where  real  prop- 
erty shall  be  sold  to  a  private  purchaser  at  a  tax  sale,  the  sheriff's  deed 
shall  be  prima  facie  evidence  that  the  statutory  requirements  have  been 
fully  complied  with,  does  not  apply  to  sales  to  counties,  as  no  deeds  are 
required  in  such  cases.  Ayera  v.  Lund,  303. 

Recitals  in  Tax  Deeds  as  Bvidencb. 

9.  The  provisions  of  Section  3186,  B.  St,  C.  Comp.,  that  deeds  given  by 
the  sheriff  at  sales  of  real  property  shall  be  conclusive  evidence  of  the 
regularity  and  existence  of  all  proceedings  to  pass  title,  etc.,  apply  only 
to  the  regularity  and  existence  of  such  proceedings  as  are  the  foundation 
of  the  deed,  and  do  not  operate  as  evidence  of  the  regularity  and  exist- 
ence of  the  proceedings  necessary  to  transfer  the  tax  debtor's  title  to  the 
county.  Ayera  v.  Lundj  303. 

•Sufficiency  of  Return  of  Sale. 

10.  A  return  of  the  officer  making  a  tax  sale,  consisting  of  a  printed 
notice  of  the  tax  sale  cut  from  a  newspaer.  headed,  "Sheriff's  Sale  for 
Delinquent  Taxes."  which  was  attached  to  the  delinquent  tax  roll  and 
upon  which  was  interlined  or  written  at  the  time  of  or  after  the  sale, 
opposite  the  name  and  description  of  the  property,  the  name  of  the  pur- 
chaser and  the  selling  price  in  each  case,  to  which  was  attached  this 
certificate:  '*The  foregoing  return  of  delinquent  tax  sales  for  the  year  1898 
is  true  and  correct  in  every  detail.  Dated  the  27th  of  October,  1899" — is 
not  in  compliance  with  B.  ft  C.  Comp.  113118.  245,  1014,  providing  that 
the  warrant  for  the  collection  of  delinquent  taxes  must  be  executed  and 
returned  as  an  execution  against  property,  and  that  a  sheriff  must  make 
written  return  of  an  execution  setting  forth  his  doings  thereon. 

Ayera  v.  Lund,  303. 
Redemption  From  Tax  Sales — Effect  of  Deed. 

11.  Under  Sections  3124,  3125  and  8127.  B.  &  C.  Comp.,  providing  for 
redemption  from  tax  sales  of  real  property  within  a  fixed  time  and  for 
the  issuing  of  a  deed  by  the  sheriff  to  the  holder  of  the  certificate  of  tax 
.sale,  no  redemption  can  be  made  In  any  manner  after  the  tax  deed  has 
been  issued,  and  by  such  a  deed  the  grantee  acquires  all  the  title  held  by 
the  former  owner.  Henderahott  v.  Sagavold,  592. 

Tax  Sales — Remedy  Against  Tax  Deed  Claimant. 

12.  Where  the  proceedings .  leading  up  to  a  tax  sale  and  deed  are  void, 
the  remedy  of  the  owner  Is  at  law.  unless  he  may  bring  a  suit  under  B.  ft 
C.  Comp.  •  516,  authorizing  one  claiming  an  interest  In  real  estate  not 
in  the  actual  possession  of  another  to  maintain  a  suit  against  another 
claiming  an  estate  therein  to  determine  conflicting  Interests. 

Henderahott  v.  Sagavold,  592. 
See  'municipal  Corporations,  10. 
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TAX  DEEDS. 

Burden  of  Proof  In  Showing  Validity.     See  Taxation,  7. 
Effect  of  Recitals  In  as  Evidence.     See  Taxation,  9. 
No  Redemption  After  Issuance  of.     See  Taxation,  11. 

TAX  SALES. 

Return  of  Tax  Collector  on  Writ — Sufficiency.     See  Taxation,  10. 

TELEGRAMS. 

Original  Memoranda  of  Are  Competent.     See  E>idbnce,  9. 

TENDER. 

Need  of  Offeringr  Price  After  Refusal  to  Accept.     See  Vendor.  &  Pur.  2. 

TERM  OF  COURT. 

Power  of  Judge  to  Vacate  Void  Order  Whenever  Called  to  His  Atten- 
tion Regardless  of  Terms.     See  Courts,  3. 

TESTAMENTARY   CAPACITY.     Blind    Man.     See    Wills,    1. 

TESTAMENTARY  RECITALS. 

Effect  of  Such  Recitals  In  Conveyances.     See  Deeds,  2. 

TITLE  BY  RELATION.     See  Waters,  15. 

TITLE  OF  ACT. 

Example  of  Long  and  Involved  Title  Embracing  But  One  Subject  Which 

is  Sufficiently  Expressed  In  the  Title.     See  Statutes,  1. 
Sufnciency  of  Title  of  Amendatory  Act.     See  Statutes,  2,  3. 

TRANSCRIPT. 

Extending  Time  for  Filing— Stipulation.     See  Appeal.  1,  2. 

TRESPASS. 

Information — Pleading  Exception. 

1.  An  information  for  trespass,  drawn  under  Section  1830,  B.  A  C. 
Comp.,  providing  that  If  any  person  other  than  an  officer  on  lawful  bus- 
iness shall  go  upon  any  premises  not  his  own.  etc..  he  shall  be  guilty  of  a 
misdemeanor,  must  show  affirmatively  that  the  person  charged  was  not 
such  officer,  and  that  he  did  not  own  the  premises.     Binhoff  v.  State,  419. 

Sufficient  Allegation  of  Ownership. 

2.  An  information  for  trespass  In  which  it  is  alleged  that  the  premises 
in  question  were  owned  by  a  named  person  other  than  defendant  does  not 
show  that  defendant  may  not  have  been  the  owner  and  therefore  not 
guilty  under  Section  1830  of  B.  A  C.  Comp.,  for  the  word  "owner"  has  a 
variety  of  meanings,  some  of  which  do  not  Include  a  fee-simple  estate. 

Binhoff  v.  State,  419. 
Meaning  of  Word  "Owner." 

3.  The  term  "owner,"  as  used  in  B.  &  C.  Comp.  §1830,  prohibiting  a 
trespass  by  one  not  the  owner  of  the  land  nor  an  officer  on  lawful  busi- 
ne8.s.  is  not  limited  to  the  holder  of  the  fee-simple  estate,  but  also  in- 
cludes one  holding  merely  a  usufructuary  interest.       Binhoff  v.  State,  419. 

Right  of  Trespasser  to  Make  Appropriation.     See  Waters,  18. 

TRIAL. 

Order  of  Rbceivino  Evidence — Discretion. 

1.  In  the  trial  of  a  case  a  large  discretion  must  rest  with  the  Judge 
as  to  the  order  of  receiving  proof  and  the  examination  of  witnesses,  and 
a  refusal  to  permit  a  plaintiff  to  read  to  the  jury  a  paper  identified  by 
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defendant  on  cross-examination  will  not  be  reviewed,  as  plaintiff  was 
not  entitled— except  by  permission — to  offer  further  evidence  after  closing 
its  case.  Multnomah  County  v.  Willamette  Towing  Co.  204. 

Nboligbncb — Proofs  Pkrmissiblb  Under  General  Denials. 

*2.  In  actions  for  damacres  caused  by  negligence,  though  caused  by  a 
vessel,  defendants  can  show  under  a  general  denial  that  the  acts  causing 
the  injury  were  done  by  persons  for  whose  negligence  they  were  not  liable, 
this  being  a  denial  of  a  merely  evidentiary  matter  and  not  of  the  cause 
of  action.  This  right  based  on  the  denials  is  not  affected  by  the  fact  that 
affirmative  defenses  stating  the  negligence  of  such  other  persons  were 
rejected  by  the  court  on  motions  and  demurrers. 

Multnomah  County  v.  Willamette  Toioing  Co.  204. 

Witness— Indicating  Expected  Answer. 

3.  A  request  of  an  expert  witness:  "State  whether  or  not  this  hay  you 
saw  there  is  considered  as  marketable  hay  here  in  Baker  City,  compared 
with  other  kind  that  is  sold  here" — sufficiently  advised  the  court  as  to 
what  was  sought  to  be  proved  by  the  witness  so  that  the  court  could 
determine  whether  the  answer  was  material  and  relevant  without  a  state- 
ment by  counsel.  Eaton  v.  BUickhum,  22. 

Nonsuit — Questions  That  Mat  be  Decided. 

4.  On  a  motion  for  a  nonsuit,  the  court  has  no  authority  to  pass  on 
the  merits  or  adjudicate  the  rights  of  the  parties,  and  an  attempt  to  do 
so  Is  a  nullity ;  such  a  motion  is  an  objection  to  the  sufficiency  of  plaintiff's 
case  and  does  not  involve  the  merits  of  the  claim  at  all. 

Carroll  v.  Orande  Ronde  Electric  Co.  477. 
Same — Case  Under  Consideration. 

5.  In  an  action  for  wrongful  death,  defendant's  motion  for  a  nonsuit,  on 
the  ground  that  deceased  was  gruilty  of  contributory  negligence,  was 
granted,  the  record  entry  reciting  that  the  deceased  was  guilty  of  con- 
tributory negligence  which  was  the  proximate  cause  of  the  Injury.  Held, 
that  the  judgment  was  no  bar  to  a  subsequent  action  on  the  same  cause, 
the  only  point  properly  decided  being  that  plalntifTs  case,  as  presented, 
was  not  sufficient  in  law  to  be  submitted  to  the  jury. 

Carroll  v.  Orande  Ronde  Electric  Co.  477. 
When  Issues  Are  Accomplished. 

6.  Before  a  case  can  be  said  to  be  ready  for  trial  under  Section  113, 
B.  A  C  Comp.,  which  defines  a  trial,  the  case  must  be  at  issue  on  either 
law  or  facts  as  to  all  parties,  and  no  trial  can  be  demanded  when  som>? 
parties  have  answered  and  others  have  moved  or  demurred. 

Mulkey  v.  Da>i,  312. 
Directing  Verdict  on  Conflictino  Evidence. 

7.  A  trial  Judge  acts  clearly  within  his  discretion  In  refusing  to  direct 
a  verdict  where  the  evidence  Is  conflicting  as  to  the  actual  occurrences 
and  the  credibility  of  witnesses. 

Multnomah  County  v.  Willamette  Towing  Co.  204. 
Invading  Province  of  Jury. 

8.  The  jury  being  the  exclusive  judges  of  the  facts  under  Section  139, 
B.  &  C.  Comp.,  trial  courts  must  refrain  from  remarks  that  may  be  con- 
strued as  expressing  a  conclusion  or  inference  from  the  evidence. 

State  V.  Bock,  25;  Keen  v.  Keen,  362. 
Instructions— Requests — General  Charge. 

9.  Refusal  to  give  requested  Instructions  Is  not  error  where  the  law 
applicable  to  the  facts  Involved  is  given  fully  In  the  general  charge. 

Bninea  v.  Coos  Bay  Navigation  Co.  192. 
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Instructions  Must  bb  Constdbred  as  a  Whole. 

10.  Instructions  to  a  Jury  must  be  considered  as  a  whole,  and.  If  they 
are  substanticclly  correct  and  could  not  have  misled  the  jury,  the  judg- 
ment will  not  be  reversed  because  some  instruction  considered  alone  may 
be  subject  to  criticism.  State  v.  Megorden,  $59. 

Rbpusino  Requests  Already  Covered. 

11.  Refusal  to  give  specially  requested  instructions  already  covered  by 
the  charge  ^Iven  Is  not  error,  though  such  requests  are  correct  statements 
of  the  law.  State  v.  Megorden,  259. 

Instruction  Not  Based  on  Facts. 

12.  An  instruction  which  begins  with  a  sentence  Inapplicable  to  the 
facts  In  a  murder  trial  is  properly  refused.  State  v.  Megorden,  269. 

\ 
Cautionary  Instructions  Usually  Discretionary. 

13.  Cautionary  instructions,  where  there  Is  nothing  in  the  circum- 
stances of  the  case  malcing  them  necessary,  are  within  the  discretion  of 
the  court.  State  v.  Megorden,  259. 

Submitting  Issues  Outside  the  Plbadinqs. 

14.  Care  should  be  exercised  to  instruct  juries  only  as  to  matters  cov- 
ered by  the  pleadings,  and  instructions  on  issues  not  so  fixed  are  erroneous. 
Justifying  a  reversal,  even  though  the  evidence  on  which  the  instruction 
is  based  was  received  without  objection.  Latourette  v.  Meldrum. 

TRIAL  JUDGES  Must  Not  Comment  on  the  E^ridence.      See  Trlal.  8. 

TRUSTS  AND  TRUSTEES. 

Suit  by  Trustee — Collateral  Issues  Between  Beneficiaries. 

In  a  suit  by  a  trustee  to  foreclose  a  mortgage  made  to  her  In  her 
trust  capacity,  collateral  issues  between  the  beneficiaries  as  to  matters 
between  themselves,  and  not  going  to  the  merits  of  the  suit,  should  not 
be  permitted,  and  if  such  issues  do  appear  in  the  pleadings,  they  should 
be  ignored  In  the  findings.         Wright  v.  Conservative  Investment  Co.  177. 

Eflfect  of  Signing  Obligation  as  "Trustee."     See  Bills  &  Notes,  2. 
Circumstances  Affecting  Obligee.     See  Notice,  1. 

TURNPIKES  AND  TOLL  ROADS. 
Establishment — Lease  of  Road. 

1.  A  county  contracted  with  a  toll  road  company  by  which  the  county 
leased  to  the  company  for  a  specified  term  a  county  road  to  be  repaired 
and  maintained  by  It  In  the  location  of  the  toll  road.  The  lease  recited 
that  the  road  was  a  public  burden,  requiring  large  expenditures  of  money 
to  maintain  It.  as  an  Inducing  cause  for  the  lease.  Held,  that  the  contract 
was  a  lease  enforceable  under  B.  &  C.  Comp.  If  4937-4950.  relating  to 
counties  leasing  public  roads  and  fixing  a  rate  of  toll,  etc.,  and  was  not 
an  agreement  executed  under  Sections  5074.  5077,  relating  to  proceedings 
to  condemn  land  for  a  public  use. 

Tillamook  County  v.   Wileon  River  Road  Co.  309. 
Action — Joinder  of  Actions. 

2.  A  county  In  a  suit  for  the  forfeiture  of  a  lease  of  a  county  road 
for  failure  of  the  lessee  to  comply  with  the  terms  thereof  cannot  join  a 
claim  to  avoid  the  lease  because  made  without  authority  or  not  fiillv 
executed.  Tillamook  County  v.  Wilson  River  Road  Co.  309. 
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Action — Courtb — Jurisdiction. 

3.  Under  B.  A  C.  Comp.  14946.  authorizingr  the  district  attorney  of  a 
county  to  "maintain  an  action"  a^ralnst  a  lessee  of  a  county  road  to  have 
the  lease  declared  forfeited  for  failure  to  comply  with  Its  provisions,  etc., 
the  proceeding  referred  to  is  a  suit  for  cancellation  and  not  a  law  action. 
Tillamook  County  v.  Wilson  River  Road  Co.  309. 
I'NANSWERBD  QUESTION. 

Need  of  Statins  Answer  Expected  From  Witness.     See  Appeal.  11. 

UNDUE  INFLUENCE. 

Example  of  Will  Not  Unduly  Influenced.     See  Wills,  3. 

VACATING  VOID  ORDERS  or  Judgments.     See  Courts,  8. 

VAGRANCY. 

Power  to  Define  and  Punish.     See  Municipal  Corporations,  6. 

VARIANCE.     See  Plbadino,  8,  4. 

VENDOR  AND  FtTRCHASISR. 

Specific  Performance — Need  of  Tender  After  Refusal  to  Accept. 

1.  After  a  vendor  has  refused  to  accept  further  payments  on  a  con- 
tract the  vendee  need  not  make  any  additional  tender  as  a  condition  of 
enforcing  specific  performance  of  such  contract. 

West  v.  Washington  Railway  Co.  436. 
Drunkenness — ^Excbssivb  Price — ^Fraud — Burden  of  Proof. 

2.  Where  it  appears  that  the  price  paid  by  an  intoxicated  purchaser 
was  exorbitant,  and  the  transaction  is  questioned  for  fraud,  the  burden  of 
proof  In  showing  that  advantage  was  not  taken  of  such  purchaser  rests 
on  the  vendor.  Fagan  v.  Wiley.  480. 

VENUE. 

Changing  Venue — Discretion — Review. 

The  right  to  grant  a  change  of  venue  rests  in  the  sound  discretion  of 
the  trial  court,  and  its  decision  will  not  be  disturbed,  unless  there  is  a 
clear  abuse  of  discretion. 

MuUnomah  County  v.  Willamette  Towing  Co.  204. 
VERDICT. 

Curative  Effect  of  on  Indefinite  Complaint.     See  Pleading,  15. 

Propriety  of  Directing  Verdict — Disputed  Facts.     See  Trial,  7. 

VESSELS.     See  Shipping. 

VOID  ORDERS.     Vacation  of  by  Court.     See  Courts,  8. 

VOLUNTARY  PAYMENT. 

Effect  of  Paying  Pending  an  Appeal.     See  Appeal.  4. 

WAIVERS. 

Objections  Not  Presented  to  Trial  Court.     See  Appeal.  8.  9. 
Technical  Defects— Result  of  Trial.     See  Pleading.  9. 
Contract  to  Purchase — Requirement  of  Title.     See  Spec.  Pbrf.  4. 

WATERS. 

Oral  Evidence  to  Limit  Meaning  of  Deed  in  Chain  of  Title. 

1.  Parol  evidence  is  admissible  by  a  grantor  of  the  right  to  the  full 
and  free  use  of  the  waters  of  a  stream  appurtenant  to  certain  land  to 
show  that  such  grant  meant  only  ihe  sui*plus  water  not  used  on  another 
tract  owned  by  the  grantor  further  up  the  Rtream.     Gardner  v.  Wright,  609. 
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INTKRRUPTION  OF  ADVKRBB  PO88BB8ION. 

2.  Adverse  use  of  the  waters  of  a  stream,  as  a  defense  to  a  suit  to 
determine  rights  thereto,  may  be  defeated  by  showing  that  the  use  during 
the  irrigation  seasons  for  the  statutory  time  was  not  continuous  or  by 
proof  that  such  use  did  not  substantially  interfere  with  plaintiff's  rights. 

Oardner  v.   Wright,  609. 
BuRDBN  or  Proof  as  to  Adybrsb  Pobskssion. 

3.  Though  an  adverse  right  cannot  grow  out  of  mere  permissive  en- 
joyment, the  burden  of  proving  possession  thus  claimed  to  have  been  held 
by  permission  or  subserviency,  or  not  to  have  been  continuous,  is  upon 
him  who  attempts  to  defeat  the  claim.  Qardner  v.  Wright,  609. 

Acts  Constitutino  Advbrsk  Possession. 

4.  Where  a  claimant  of  water  has  for  the  period  of  limitations  re- 
quired all  the  water  of  a  certain  stream  to  supply  his  needs,  the  use  for 
that  period  of  a  considerable  portion  of  such  water  by  an  adverse  claim- 
ant has  constituted  an  Invasion  of  the  rights  of  the  original  claimant  for 
that  period  and  establishes  a  prima  facie  case  of  adverse  possession. 

Oardner  v.  Wright,  609. 

ADVBRSE  Possession — Effect  of  Subsequent  Possession  bt  Grantor. 

5.  One  relying  upon  adverse  possession  as  against  the  grantee  of  his 
predecessor  must  show  that  there  was  a  change  in  the  relation  of  the 
parties  respecting  the  rights  Involved,  any  unexplained  possession  being 
presumed  to  be  subservient  to  the  title  conveyed;  and,  in  order  to  avail 
himself  of  the  laches  of  the  grantee  or  his  assigns  or  of  the  statute  of 
limitations,  the  grantor  must  show  that  actual  or  constructive  knowledge 
of  the  change  in  the  relafTons  was  brought  home  to  the  grantee  or  his 
successors  in  interest.  Gardner  v.  Wright,  609. 

Adverse  Possession — Effect  of  Subsequent  Acquisition  of  Title  to 
Property  by  Grantor. 

6.  Subsequent  possession  by  the  grantor  of  land  under  claim  of  owner- 
ship, etc.,  for  the  period  prescribed  by  the  statute  of  limitations,  will  not 
necessarily  inure  to  the  grantee's  benefit,  and  title  by  adverse  possession 
may  be  acquired  by  the  grantor  under  such  circumstances;  but,  if  posses- 
sion is  held  in  subserviency  to  the  grantee's  title,  it  will  inure  to  his 
benefit.  Gardner  v.  Wright,  609, 

Subsequent  Adverse  User  by  Grantor — Disclaimer. 

7.  A  showing  that  after  a  land  owner  had  deeded  his  farm  with  the 
full  use  of  a  stream  flowing  through  It,  he  openly  used  part  of  the  water 
from  that  stream  on  land  that  he  afterward  acquired  further  up,  under 
posted  and  recorded  notices,  with  the  general  knowledge  of  the  com- 
munity, establishes  a  disclaimer  against  the  deed,  and  is  sufficient  to 
charge  the  owners  of  the  deeded  land  with  notice  that  he  did  not  Intend 
to  be  bound  by  the  covenants  therein,  though,  of  Itself,  such  showing  does 
not  establish  adverse  user.  Gardner  v.  Wright,  609. 

ADVERSE  User— When  Statute  of  Limitations  Begins. 

8.  The  statute  of  limitations  begins  to  run  in  favor  of  an  adverse 
claim  to  the  waters  of  a  stream  when  the  conduct  of  the  adverse  claimant 
indicates  an  intention  to  claim  and  hold  the  water  against  all  other  per- 
sons, and  such  conduct  Is  supported  by  an  actual  diversion  for  a  bene- 
ficial purpose  of  sufficient  proportions  to  show  good  faith. 

Gardner  v.   Wright,  609. 
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ElFPBCT  OF  Running  of  Statutb  on  Advbrsb  Ci;*azicant. 

9.  Where  one  permits  ten  years  to  elapse  without  regaining  control 
over  water  to  which  another  has  exercised  an  adverse  claim  subsequent 
in  date,  unless  such  use  was  permissive  or  of  such  a  character  as  not  to 
constitute  an  invasion  of  the  rights  of  the  first  claimant,  the  adverse 
claim  becomes  a  complete  title.  Gardner  v.  Wright,  409. 

Effbct  of  Slight  Intbrruptions. 

10.  Under  the  express  terms  of  B.  A  C.  Comp.  I  4,  plaintiffs  could  not 
sue  to  determine  water  rights,  unless  they  or  thAr  predecessors  were 
possessed  of  the  property  within  ten  years  before  the  commencement  of 
the  suit,  and  such  possession  must  have  been  such  a  re-entry  or  recapture 
of  the  use  of  the  water  as  can  be  termed  complete  control,  slight  inter- 
ruptions not  affecting  the  running  of  the  statute  against  one  In  adverse 
possession.  Gardner  v.  Wright,  «09. 

INTKRRUPTION  OF  ADVBRSK  USB  BT  THIRD   PARTZBB. 

11.  Claims  of  adverse  possession  or  use  must  be  determined  by  the 
acts  of  parties  to  the  litigation  and  their  grantors,  and  interruptlODn  by 
others  cannot  be  considered.  Gardner  v.  Wright,  609. 

UsB  During  Diffbrbnt  Parts  of  thb  Ybar. 

12.  One  may  establish  a  right  to  the  use  of  water  from  a  stream  during 
one  part  of  a  year,  while  another  person  may  at  the  same  time  acquire  a 
right  to  use  the  water  from  the  same  stream  for  the  remainder  of  the 
year.  Gardner  v.  Wright,  609. 

Waters  Flowing  in  Ditches  as  Rbal  Propbrtt. 

13.  Whether  the  ownership  of  ditches  and  the  assertion  of  the  right 
to  convey  water  through  them  is  real  property  is  referred  to  but  not 
decided.  State  ex  rel.  v.  Small,  595. 

BuROBN  OF  Proof  Undbr  Claim  of  Prior  Appropriation. 

14.  Under  the  general  rule  that  the  pleader  has  the  burden  of  proof 
as  to  his  affirmative  allegations,  it  is  incumbent  upon  one  who  asserts  the 
title  to  certain  water  by  prior  appropriation  to  satisfactorily  prove  his 
claim.  Cfardner  v.  Wright,  609. 

Right  by  Rbx«ation — Continuity  of  Appropriation. 

16.  Where  the  increase  in  the  area  of  arable  land  for  the  irrigation  of 
which  water  has  been  diverted  varies  with  and  Is  measured*  by  the  lapse 
of  time,  the  additional  application  of  water  annually  to  meet  the  aug- 
mented  demand,  provided  the  appropriation  is  completed  within  a  reason- 
able  time,  causes  the  entire  appropriation  to  relate  batik  to  its  inception, 
thereby  cutting  off  all  intervening  rights  of  adverse  claimants. 

Seaweard  v.  Pacific  Liveetcck  Cc.  157. 

TiMB  Allowed  to  Extend  Appropriation. 

16.  The  application  of  appropriated  water  to  a  beneficial  purpose  must 
be  made  with  reasonable  promptness,  in  view  of  the  means  of  the  appro- 
priator  and  the  physical  obstacles  encountered;  and  the  same  rule  applies 
to  extending  the  use  or  the  enlargement  of  the  cultivated  area  to  be 
irrigated.  Seaweard  v.  Pacific  Livestock  Co.  167. 

Example  of  Unnbcesbart  Dblay  in  Enlarging  Use  of  Watbr. 

17.  A  delay  of  five  shears  in  extending  the  use  of  water  to  additional 
ground  or  other  uses  is  prima  facie  unreasonable,  and  appropriations  from 
the  same  source  made  during  those  years  are  superior  to  the  claim  of  the 
original  appropriator  for  more  water  thail  was  being  used  when  work 
ceased.  Seatoeard  v.  Pacific  lAveatock  Co.  157. 

49  Ob. 46 
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Right  of  Approfbiation  bt  TRmPAssm. 

18.  The  rights  acquired  by  the  appropriation  cf  water  to  be  used  on 
land  In  possession  of  a  trespasser  are  considered  but  not  decided.  In  the 
present  case  the  allotment  is  sustained  because  the  land  has  since  passed 
to  the  true  owner  who  is  using  the  water  for  proper  purposes. 

Beaweard  v.  Pacific  Livestock  Co.  157. 
NaoLBCT  TO  Use  IS  Abandonment. 

19.  A  delay  of  several  years  In  using  waters  under  an  Initiated  but 
inchoate  right  amounts  to  an  abandonment  Oardner  v.  WrigM,  609. 

ESTOPPBL  BT   DBBD  AQAINST  AFTBR-ACQUIRBD  TITLB. 

20.  An  after-acquired  title  to  water  rights  by  the  grantor  will  not 
inure  to  the  benefit  of  the  grantee,  where  the  grantee  knew  at  the  time 
of  the  transfer  that  the  grantor  had  no  title  and  did  not  expect  him  to 
procure  one,  or  where  the  title  purported  to  be  conveyed  was  an  inchoate 
interest,  the  completion  or  forfeiture  of  which  depended  upon  some  act<i 
to  be  performed,  or  diligence  to  be  exercised  by  the  grantee,  and  the 
grantee  has  forfeited  his  inchoate  right  by  neglect. 

Oardner  v.  WrioM,  609. 
Irrigation  Rbquirbmbnt  Pbr  Acrb. 

21.  In  testifying  as  to  the  amount  of  water  required  to  properly  irri- 
gate a  given  tract  of  land  it  Is  desirable  to  have  In  the  record  the  fact:: 
on  which  witnesses  base  their  estimates:  but  in  this  case  the  court  will 
adopt  the  opinion  that  an  Inch  an  acre  is  sufficient  for  both  domestic  and 
irrigation  purposes.  Oardner  v.  Wright,  «09. 

MBASURBMBNT    of    WATBR "SBCOND    PBBT" "MiNBR'S    INCHBS." 

22.  The  term  "miner's  inch"  is  so  Indefinite  and  Inexact  that  H  Is 
not  satisfactory  as  a  standard  for  measuring  water,  and  this  court  pre- 
fers "second  feet."  or  the  quantity  of  water  flowing  past  a  given  poin( 
in  a  given  space  of  time  under  a  six-inch  pressure. 

Gardner  v.  Wright,  609. 
Right  of  Subsbqubnt  Claimants  to  Usb  Watbr  Not  in  Actual  Ubb 
BT  Prior  Claimants. 

23.  In  a  case  where  several  appropriators  have  a  right  to  use  the 
waters  of  a  stream,  water  not  in  use  for  actual  requirements  should  not 
be  diverted  or  detained,  but  it  should  be  allowed  to  pass  to  the  use  of 
the  others,  all  being  limited  to  their  actual  needs  to  the  extent  of  their 
respective  appropriations.  Appropriators  cannot  either  permanently  or 
temporarily  divert  water  without  using  it  as  against  the  needs  of  sub- 
sequent appropriators.  Oardner  v.  Wright,  609, 

WHARVES. 

R'ght  of  Upland  Owner  to  Wharf  Out.     See  Natioablb  Watbrs.  1.  2. 

WILLS. 

Mental  Capacitt— Casb  Undbr  Conbidbration. 

1.  The  testator  who  executed  the  will  under  consideration  was  68  years 
old.  blind,  and  in  gradually  falling  health  from  a  progressive  hardening 
of  the  arteries  which  resulted  in  physical  prostration,  owing  to  Inability 
to  control  any  muscles,  and  a  gradual  failure  of  mind  followed  by  death 
from  want  of  arterial  blood.  It  appeared,  however,  by  the  positive  testi- 
mony of  persons  present,  that  at  the  time  the  will  was  executed  testator 
was  in  possession  of  his  mental  faculties,  recognised  the  persons  present 
and  stated  that  he  knew  the  c6ntents  of  the  will  and  was  satisfied  with  it. 
Opposed  to  this  was  the  testimony  of  his  physician  and  of  medical  experts 
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that  he  could  not  at  that  period  of  his  sickness  have  had  mental  power 
to  know  what  he  owned  or  who  were  his  natural  beneficiaries,  unless  the 
property  was  of  such  a  nature  as  to  be  easily  divided  amongr  a  few  per- 
sons. Positive  reliable  testimony  of  what  actually  occurred  seems  more 
convincing^  than  opinion  testimony  that  such  an  occurrence  was  impos- 
sible, and  It  is  the  conclusion  of  the  court  that  the  testator  had  testamen- 
tary capacity,  notwithstanding  his  debilitated  condition. 

Pickett's  Will,  127. 

EXBCUTION  BT  ANOTHKR  FOR  A  BliTND  TESTATOR. 

2.  The  sigmlng  of  a  will  for  a  blind  person  by  another  at  the  request 
of  the  testator,  where  the  latter  can  hear  and  speak  and  is  present,  is 
Hufflcient;  and  the  same  rules  applies  to  the  witnessing. 

Pickett'a  Will  127. 
Evidence  of  Undue  Influence. 

3.  In  view  of  the  positive  nature  of  the  testator,  that  in  framlngr  his 
will  he  carried  out  a  plan  stated  long  previously,  and  that  there  Is  no 
direct  testimony  of  any  attempt  to  influence  him,  it  must  be  concluded 
that  the  will  in  question  is  the  product  of  his  unrestrained  wish  and  Is 
valid.  Pickett'9  Will,  127. 

Burden  of  Proof  in  Probating. 

4.  In  probating  a  will  in  both  common  and  solemn  form  the  burden 
of  proof  is  on  the  proponent  to  establish  the  testamentary  capacity  of  the 
testator  and  the  regrular  and  free  execution  of  the  document  presented 
for  probate.  PickeWa  Will,  127. 

Deed  Dtstinouished  From  Will. 

5.  Plaintifr  and  her  husband  being  aged,  and  she  In  bad  health,  and 
both  desiring  to  make  testamentary  disposition  of  their  property,  she  con- 
veyed land  to  him,  the  deed  to  take  effect  on  her  death.  At  the  same 
time  the  husband  made  a  will,  and  both  instruments  were  placed  in  an 
envelope  and  deposited  by  a  third  person  In  a  bank,  where  they  remained 
until  the  husband's  death,  when  the  will  was  removed.  Held,  that  plaintiff 
had  no  Intention  to  part  with  the  control  of  the  deed  presently,  and  that 
it  was  testamentary  and  hence  revocable.  Sappingfield  v.  King,  102. 

Enforcement  of  Mutual  Wills — ^EiViDENCB  Required. 

6.  Whatever  may  be  held  by  various  courts  as  to  the  validity  of  testa- 
mentary deeds  and  wills  reciprocally  executed  for  a  valuable  considera- 
tion, they  are  all  agreed,  and  this  court  now  holds,  that  the  evidence  must 
be  full  and  convincing  as  to  the  terms  of  the  agreement,  and  that  the 
instruments  In  question  were  made  with  the  mutual  Intention  of  complying 
therewith.  The  evidence  In  this  case  does  not  show  that  there  was  even 
an  agreement.  Sappingfield  v.  King,  102. 

Same — Case  Under  CONsroERATioN. 

7.  Where  a  husband  and  wife,  advanced  in  years,  and  each  owning 
separate  property,  agreed  that  they  would  have  their  wills  made,  and  he 
made  a  will  giving  her  a  life  estate  in  his  property,  and  she  conveyed 
her  property,  to  him,  the  deed  to  take  effect  on  her  death,  but  it  does  not 
appear  that  any  agreement  was  made  between  them  as  to  the  terms  of  the 
will,  or  that  one  was  to  be  the  consideration  for  the  other,  a  contention 
that  the  deed  and  the  will  were  mutual  and  reciprocal,  and  for  that  reason 
irrevocable,  is  without  merit.  Sappingfield  v.  King.  102. 
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Establishment  op  Lost  Wills — Burobn  op  Proop. 

8.  Where  a  will  is  shown  to  be  lost,  secondary  evidence  is  admissible 
to  show  its  contents,  the  burden  beinff  upon  the  proponent  to  clearly 
establish  lU  execuUon.  Miltefa  Will,  452. 

Lost  Will — Prksukftion  op  Rcvocation  From  Pobsbssion  bt  Tbstator. 

9.  If.  when  last  seen,  a  will  was  in  the  possession  of  the  testatrix,  and 
cannot  be  found,  it  will  be  presumed,  In  the  absence  of  other  evidence, 
that  she  destroyed  it.  Millera  Will,  452;  McCoy's  Will,  579. 

Samb — Prbsumption  as  to  Revocation  From  Possbsbion  bt  Stranger. 

10.  In  a  proceeding  for  the  probate  of  a  lost  will,  where  the  possession 
of  the  will  is  shown  to  have  been  Intrusted  to  a  third  person,  the  burden 
of  retracing  it  into  the  hands  of  the  testatrix  is  upon  the  contestant. 

Miller's  Will,  452. 
Same — Presumption  From  Execution. 

11.  Where,  in  a  prooeedinff  to  probate  a  lost  will,  it  is  shown  that  the 
will  was  duly  executed,  the  presumption  of  law  is  strong  in  Its  favor,  and 
its  revocation  must  be  clearly  proven.  Miller's  Will,  452. 

LiOST  Will — Compbtbnct  op  Declarations  op  Testatrix  Concerning 
Such  Will  and  Her  Feelings  Toward  Devisees. 

12.  In  a  proceeding  to  probate  a  lost  will,  declarations  made  by  the 
decedent  subsequent  to  the  execution  of  the  will,  and  within  a  reasonable 
time  prior  to  her  death,  showing  it  to  have  been  deposited  with  a  third 
person,  and  that  It  was  still  there  to  within  a  few  days  of  her  death,  and 
declarations  showing  her  affection  for  the  devisees,  with  no  change  in  her 
feelings  toward  them,  when  corroborated  by  direct  evidence  that  after 
making  the  declarations  she  had  no  opportunity  of  withdrawing  the  will, 
are  admissible  as  a  basis  for  an  inference  that  the  will  had  not  been 
returned  to  her  possession  or  canceled.  Miller's  Will,  452. 

Last  Will — Evidence  op  Declarations  op  Testator. 

13.  In  a  proceeding  to  establish  and  probate  a  lost  will,  declarations 
of  the  testator,  whether  indicating  an  intention  not  to  adhere  to  the  will 
as  his  will,  or  Indicating  an  intention  to  adhere  to  It,  are  admissible. 

McCoy's  Will,  579. 
Construction — ^Eppect  op  Benbpit  to  Witness. 

14.  Under  Section  5564.  B.  A  C.  Comp.,  providing  that  if  any  witness 
to  a  will  shall  receive  thereunder  any  beneficial  appointment  affecting  any 
property  passing  under  the  will  it  shall  be  void,  a  provision  in  a  will 
appointing  a  certain  attorney  to  assist  the  executor  in  settling  the  estate 
neither  gives  nor  makes  to  such  attorney  any  beneficial  appointment  of 
or  affecting  any  real  or  personal  estate  so  as  to  affect  his  qualification  a? 
a  witness,  since  it  is  merely  advisory.  Pickett's  Will,  127. 

Construction— Eppect  op  Suooestino  Attorney  por  Executor. 

15.  The  appointment  of  an  attorney  to  advise  an  executor  Is  a  matter 
entirely  personal  to  such  ofHcer,  and  he  Is  not  bound  by  any  provisions 
or  suggestloni  in  the  will.  Pickett's  Will,  127. 

Spbcipic  Bequest  Depined. 

16.  A  specific  bequest  is  a  testamentary  gift  of  a  part  of  testator's 
personalty  so  accurately  described  that  It  can  be  Identified  from  all  other 
things  of  Its  kind.  Noon's  Estate,  286. 
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SPBCiriG    BBQUB8T — SUFTICISNT    DBBCRIPTION    OP    CORPORATION    STOCK. 

17.  A  description  of  oorporate  stock  bequeathed  is  sufficiently  definite 
to  make  the  bequest  specific  if  referred  to  as  "my  stoclc,"  and  the  identifi- 
cation of  the  certificate  will  carry  the  grift.  Noon*a  Estate,  286. 

Intent — Specific  Bequest. 

18.  Specific  bequests  are  not  favored,  but  the  wish  of  the  testator  will 
be  carried  out  where  the  intent  is  clearly  expressed.  For  instance :  A  be- 
quest of  "all  the  shares  of  the  N.  B.  Co.  standing  in  my  name  in  said 
company  at  the  time  of  my  decease"  is  sufficiently  definite  smd  certain  to 
make  clear  the  testator's  intent  and  require  such  stock  to  be  considered 
a  special  bequest,  under  Section  1172,  B.  A  C.  Comp.,  and  therefore  ex- 
empt from  liability  for  the  payment  of  debts  until  a  resort  thereto  shall 
be  necessary  by  reason  of  a  failure  to  pay  debts  from  the  proceeds  of  the 
sale  of  the  remaining  property  not  specifically  devised  or  bequeathed. 

Noon's  Estate,  286. 
Construction  of  Specific  Bequest — ^Divioendb  on  Stock. 

19.  A  special  devise  of  corporate  stodc  carries  dividends  aocruins 
thereon,  and  such  dividends  stand  on  the  same  footing  as  the  stock  itself, 
with  reference  to  unpaid  debts.  Noon's  Estate,  286. 

WITNESSES. 

Expert — Effect  and  Scope  of  Objection. 

1.  An  objection  to  a  question  asked  of  an  expert  that  it  is  "incompe- 
tent, irrelevant  and  immaterial,  upon  the  ground  that  a  proper  hsrpothesls 
or  foundation  had  not  been  laid  for  aakingr  the  question,"  goes  only  to  the 
competency  of  the  question.  State  v.  Megorden,  259. 

Expert  Witness — ^Hypothetical  Question. 

2.  Where  an  exi>ert  has  examined  a  wound  and  described  It  to  the 
jury,  it  is  not  necessary  to  propound  In  a  hypothetical  form  a  question  as 
to  its  effect.  State  v.  Megorden,  259. 

Expert — Theoretical  Knowledge — Competency. 

3.  A  regularly  graduated,  licensed  and  practicing  physician  Is  com- 
petent to  testify  as  to  the  effect  of  a  blow  on  a  person's  head  as  described 
by  other  witnesses,  although  he  had  never  seen  or  treated  a  case  of  the 
kind.  State  v.  Megorden,  259. 

LiBADiNo  Questions  Are  Discretionary. 

4.  It  is  discretionary  with  the  trial  Judge  to  permit  or  refuse  leading 
questions,  and  where  he  permits  such  questions  to  be  asked  of  children 
14  and  18  years  of  age  who  are  called  as  witnesses  against  their  father 
on  a  trial  for  killing  their  mother,  he  has  acted  wisely. 

State  V.  Megorden,  259. 
Competency  of  Interested  Person. 

5.  The  testimony  of  witnesses  is  not  to  be  disregarded  merely  because 
they  are  Interested  In  the  result  Miller's  Will,  452. 

Scope  of  Crobs-Examination.  t 

6.  There  is  no  error  in  refusing  to  allow  a  witness  to  titc  jcross-examlned 
as  to  a  matter  to  which  his  direct  examination  does  not  relate. 

Morse  v.  Odell,  118 ;  Multnomah  County  v.  Willamette  Towing  Co.  204. 

PRnriLEOED  Communications  as  Evidence — Husband  and  Wife. 

7.  One  of  the  exceptions  to  the  rule  forbidding  evidence  of  communi- 
cations occurring  between  husband  and  wife  during  their  marriage  is 
the  protection  of  the  personal  rights  or  liberty  of  the  one  to  whom  they 
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were  made,  and  for  that  purpose  srach  evidence  Is  competent  without  the 
consent  of  the  other  spouse.  Btate  v.  Luper,  606. 

Endorsing  Names  of  Witnesses.     St>e  Indictmbnt  &  Information^  2. 

Effect  of  Recommendation  of  Attorney.     See  WiiJ.8,  14. 

Privilege  of  Exemption  Prom  Testifying.     See  Oontbmft,  9. 

WRITINQS.     Conclusiveness  of.     See  SJ>bcific  Pbrformancb,  7. 

WORDS  AND  PHRASES. 

"Convictbd." 

Whether  one  who  has  pleaded  guilty  has  been  "convicted"  of  the 
offense  with  which  he  is  charged  is  discussed  but  not  decided. 

Ex  parte  Tanner,  31. 

"Design." 

In  a  contract  providing  that  an  originator  and  machinist  should  enter 
'the  employ  of  a  manufacturer  with' the  understanding  that  drawings,  pat- 
terns and  "designs"  of  machinery  made  by  such  employee  should  belong 
to  the  employer,  the  term  "designs"  was  intended  to  mean  any  new  ma- 
chine or  an  improvement  of  a  machine  evolved  by  the  employee,  and  was 
not  used  in  the  sense  of  ornamental  plan. 

Portland  Iran  Works  v.  WilJett,  245. 

"District." 

The  term  "district,"  used  in  Const.  Or.  Art.  IV,  |  la,  reserving  the 
initiative  powers  to  the  legal  voters  of  municipalities  and  districts,  means 
a  specified  territory  set  aside  from  the  real  of  the  state  and  organised  to 
promote  those  conveniences  of  the  public  at  large  that  are  inherently 
local  and  special.  Acme  Dairy  Co.  v.  Astoria,  520,  523. 

"Gambling  Dbvicb." 

A  gambling  device  is  any  contrivance  by  the  operation  of  which 
chances  are  determined  whereby  money  or  property  is  lost  or  won. 

State  V.  Ayers,  61,  69. 

"Grossly." 

The  selling  of  pools  on  horse  races  Is  an  act  which  "grossly"  disturbs 
the  public  peace  and  welfare,  under  Section  1930,  B.  &  C.  Comp. 

State  V.  Ayers,  61. 

"Marketablb." 

As  applied  to  property  sold  by  quality  and  description  the  term 
"marketable"  is  equivalent  to  "merchantable."     Eaton  v.   Blackburn,   22. 

"Mbrchantablb." 

The  words  "marketable"  and  "merchantable"  are  practically  ssmony- 
mous  as  applied  to  property  sold  by  quality  and  description. 

Baton  V.  Blackburn,  22. 

"Municipality." 

The  terms  "municipality"  and  "district,"  used  in  Const.  Or.  Art.  IV, 
I  la.  reserving  the  Initiative  and  referendum  powers  to  the  legal  voters 
of  municipalities  and  districts,  are  of  the  same  Import,  meaning  a  desig- 
nated i)art  of  the  state  organized  to  promote  those  conveniences  of  the 
public  at  large  which  are  inherently  local  and  special. 

Acme  Dairy  Co,  v.  Astoria,  520. 

"Opknlt." 

Keeping  a  pool  room  where  bets  are  made  on  horse  races  or  other  con- 
te.sts  Is  an  act  "openly"  outraging  public  decency  under  Section  1930, 
B.  &  C.  Comp.  State  v.  Ayers,  61. 
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"Owner." 

The  term  "owner,"  as  used  In  B.  A  C.  Comp.  I  1830,  prohibiting  a 
trespass  by  one  not  the  owner  of  the  land  nor  an  officer  on  lawful  busi- 
ness, is  not  limited  to  the  holder  of  the  fee-simple  estate,  but  also  includes 
one  holding  merely  a  usufructuary  Interest  Binhoff  v.  State,  419. 

"Spbcific  Bbqubbt." 

A  "specific  bequest"  is  a  testamentary  sift  of  n  part  of  testator's 
personalty  so  accurately  described .  that  it  can  be  identified  from  all  other 
things  of  its  kind.  Noon's  Estate,  286. 

•*Tranbpbr." 

The  word  "transfer"  never  means  an  extinguishment  or  destruction  as 
applied  to  a  debt.  It  means  only  a  passing  over  of  some  right  to  the 
debt  from  one  person  to  another.  Mi'es  v.   Bowers.  434. 
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